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Bills Committee on Shenzhen Bay Port Hong Kong Port Area Bill

Constitutional and Jurisdictional Issues

Following the discussion at the Bills Committee meeting on 1 March
2007, this paper sets out the Administration’s views on a number of constitutional
and jurisdictional issues relating to the co-location arrangement at the Shenzhen
Bay Port (Co-location Arrangement).

Constitutional background of the NPCSC’s authorization decision

2. The Shenzhen Bay Port (SBP) is physically located at Shekou in
Shenzhen. Under the Co-location Arrangement, the HKSAR will exercise
jurisdiction over the Hong Kong Port Area within the SBP (SBP HKFPA) according
to the laws of Hong Kong. However, under the Basic Law and particularly the
scheme of “one country, two systems” provided for therein, this jurisdictional
arrangement cannot be unilaterally effected by the Hong Kong Special
Administration Region (HKSAR) without additional authorization by an
appropriate organ of the Central Authorities.

3. Against the above background, the Standing Committee of the National
People’s Congress (NPCSC) decided on 31 October 2006 that the HKSAR is
authorized to exercise jurisdiction over the HKPA according to the laws of the
HKSAR from the day on which the SBP commences operation, and the HKSAR is
to administer the SBP HKPA as a closed area (NPCSC Decision).

4. The above authorization was given by the NPCSC in accordance with its
powers under the Constitution. Article 57 of the Constitution provides that the
National People’s Congress (NPC) is the highest organ of state power. Its
permanent body is the NPCSC. Article 58 further provides that the NPC and the
NPCSC exercise the legislative power of the State. Such legislative power of the
NPCSC is more particularly provided for in Article 67 of the Constitution.
Extracts of these constitutional provisions are at Annex A.
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5. Under Article 20 of the Basic Law, the HKSAR is competent to acquire
and exercise the powers granted to it under the NPCSC’s Decision. That Article
provides that the HKSAR may enjoy other powers granted to it by the NPC, the
NPCSC or the Central People’s Government. It enables further powers to be
delegated to the HKSAR by the Central Authorities if and when appropriate.

Status of the NPCSC'’s Decision

6. The NPCSC’s authorization of 31 October 2006 is considered part of the
law under the Mainland legal system.

7. As commented by some leading Mainland legal acade:mics,1 “laws” (3£
#£) in the Mainland refer to the following documents which are of the same legal

force and status  ( B FEIEREERBOIFIEEMT) ¢

(a) basic laws (FLAFEEE) enacted by the NPC;

(b) other laws other than the basic laws (FE:AFEERDIAAYEANEED
enacted by the NPCSC; and

(c) resolutions or decisions which are regulatory in nature (ERETMEREE
FIEEE ) made by the NPC & the NPCSC.

8. Examples of the documents referred in (c) include the {BHi B R E
EMEIELHIPLE ) (Decision Regarding the Severe Punishment of Criminals
Who Seriously Endanger Public Security) and {FAMEIE (2 A RHEFOIRE
%) HTREFEE) (Resolution on the Amendment to the Provisions of the
PRC Constitution).

9. Given that the purpose of the NPCSC’s Decision is to authorize the
HKSAR to exercise jurisdictibn over the SBP HKPA according to Hong Kong
laws, it is clearly regulatory in nature. In the light of the discussion above, it
should be regarded as a “law” (%f#) under the Mainland legal system.

T4 (Zhou Wangsheng), (SEffiil%30{4#E2E) (The Drafting of Regulatory Documents) (China Democratic
Legal System Press, 1998), at pp. 43-44. See also PE5FER (Shen Zongling), {(EE3EEHEIES) (Basic Theories of
Legal Study) (Peking University Press, 1988), at p, 344,
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10. Under Article 79 of the Legislation Law of the PRC (( FHZEA AL T
2% )), the NPCSC’s Decision, as a law, will have a higher status when compared
with administrative regulations, local regulations and rules. Further, by virtue of
Article 83 of the same law, the NPCSC’s Decision will prevail over any prior
inconsistent laws.

11. In his Explanations on the Proposal for Authorizing the Hong Kong
Special Administrative Region to Administer the Hong Kong Port Area at the
Shenzhen Bay Port delivered at the 23™ session of the Standing Committee of the
10" NPC on 22 August 2006 (a copy at Annex B), Mr Chen Zuoer, Deputy
Director of the Hong Kong and Macau Affairs Office, State Council, considered
that a decision made by the NPCSC for the purpose of the Co-location
Arrangement has a legal status-cum-authority which is most sufficient according
to the Constitution.

HKSAR’s jurisdiction over the SBP HKPA

12. The NPCSC’s Decision clearly states that the HKSAR is authorized to
exercise jurisdiction over the HKPA according to the laws of the HKSAR. By
necessary implication of the above authorization, Mainland laws shall not apply to
the HKPA, as if it were a part of the HKSAR.

13. In the Report of the Law Committee of the National People’s Congress on
the Result of Its Deliberation over the “Proposal for Authorizing the Hong Kong
Special Administrative Region to Exercise Jurisdiction over the Hong Kong Port
Area at the Shenzhen Bay Port” delivered at the 24" session of the Standing
Committee of the 10" NPC on 27 October 2006 (a copy at Annex C), Mr Qiao
Xiaoyang, Vice Chairman of the Law Committee of the NPC, made it clear that
upoen the implementation of the Co-location Arrangement, only Hong Kong laws
would apply in the SBP HKPA.

14. Under Article 18 of the Basic Law, the laws of Hong Kong inclide the
Basic Law, the laws previously in force in Hong Kong as provided for in Article 8
of the Basic Law, the laws enacted by the legislative of the HKSAR, and the
national laws applied to the HKSAR as listed in Annex III to the Basic Law.
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15. Hence, under the Co-location Arrangement, the HKSAR would be able to
exercise jurisdiction over the SBP HKPA as fully as if it were a part of Hong
Kong.

SBP HKPA as a closed area

16. Paragraph 1 of the NPCSC’s Decision provides that the HKSAR is to
administer the SBP HKPA as a closed area. This provision is an integral part of
the NPCSC’s anthorization to the HKSAR exercising jurisdiction over the SBP
HKPA according to the laws of Hong Kong.

State Council’s Official Reply of 30 December 2006

17. The legal basis of the above State Council’s Official Reply is paragraphs
2 and 3 of the NPCSC’s Decision, which provide that the area of the SBP HKPA
will be stipulated by the State Council and that the land use period of the SBP
HKPA will be determined by the State Council according to the provisions of the
relevant laws.

18. In its above Official Reply, the State Council, among other things,
endorsed the HKSAR'’s acquisition of the right to use the land of the SBP HKPA
by way of a lease. It also determined the term of such a lease. Such
determination is in accordance with the Tentative Provisions of the PRC on the
Assignment and Transfer of Use of the State-owned Land in Urban Areas ( (73

N B HE B R 75 - e 1 R R B T 1) ).

19. It may also be noted that under the Provisions of the State Council on the

Opening of Ports { (LR E T £ %) ), the State Council has

the authority to approve the opening and closing of ports in accordance with the
provisions therein.

Security Bureau
5 March 2007
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Annex A

and respect social ethics. :
Article 54 It is the duty of citizens of the Peoplels
Republic of China to safeguard the security, honour and integestg‘s
of the motherland; they must not commit acts detrimental to the
security, honour and interests of the motherland. :
Article 55 It is the sacred duty of every citizen of | the
People’s Republic of China to defend the motherland and resist
aggression. :
It is the honourable duty of citizens of the People’s Republic

of China to. perform military service and join the militia in
accordance with law. .
. Article 56 It is the duty of eitizens of the People’s
Republi¢c of China to pay taxes in accordance with law.

Chapter II-
The Structure of the Stafe

Section 1
The National People’s Congress

VArticle 57 The National People's Congress of the Peop!é's
Republic of China is the highest organ of state power. Its
permanent body is the Standing Committee of the National
People’s Congress. :
v+ Article 58 The National People’'s Congress and s
Standing Committee exercise the legislative power of the State.

Article 59 The National People’s Congress is composed iof
deputies elected from the Provinces, autonomous regions, and
municipalities directly under the Central Government and of
deputies elected from the armed forces. All the minority
nationalities are entitled to appropriate representation. 5

Election of deputies to the National People's Congress is
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People’s Congress exercises the following functions and powers:

(1) to interpret the Constitution and supervise its
enlorcement ; ‘

(2} 10 enact and amend laws, with the exception of those |
which should be enacted by the National People's Congress;

(3) to partially supplement and amend, when the National
People's Congress is not in session, laws enacted by the National
People’s Congress, provided that the basic principles of these
laws are not contravened;

(4) to interpret laws;

(5) to review and approve, when the National People's
Congress is not in-session, partial adjustments to the plan {or
national economic and social development or to the State budget
that prove necessary in the course of their implementation;

(6) to supervise the work of the State Council, the Central
Military Commission, the Siupreme People’s Court and the

- Supreme People's Procuratorate;

(7) to annul those administrative regulations, decisions or
orders of the State Council that contravene the Constitution or
other laws; o _

(8) to annul those local regulations or decisions of the organs
of state power of provinces, autonomous regions, and municipali-
ties directly under the Central Government that contravene the
Constitution, other laws or administrative regulations;

(9) to decide, when the National People's Congress is not in
session, on the choice of Ministérs in charge of ministries or
commissions, the Auditor-General or the Secretary-General -of
the State Council upon nomination by the Premier of the State

‘ Council ; )

(10) w decide, when the National People’s Congress is not
in session, on the choice of other members of the Central Military
Commission upon nomination by the Chairman of the
Commission;

(11) to appoint or remove, at the recommendation of the
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President of the Supreme People’s Court, the Vice-Presidents and
Judges of the Supreme People's Court, members of its Judicial
Committee and the President of the Military Court;

(12) to appoint or remove, at the recommendation of the

" Procurator-General of the Supreme People’s Procuratorate, the

Deputy Procurators-General and procurators of the Supreme
People’s Procuratorate, members of its Procuratorial Committee
and the Chief Procurator of the Military Procuratorate, and
to approve the appointment or removal of the chief procurators
of the people’s procuralorates of provinces, autonomous regions,
and municipalities directly under the Central Government;

(13) to decide on the appointment or recall of plenipo-
tentiary representatives abroad;

(14) to decide on the ratification or abrogation of treaties )

and important agreements concluded with foreign states;

(15) to institute systems of titles and ranks for military and -

diplomatic personnel and of other specific titles and ranks;

(16) to institute State medals and titles of honour and decide

on their conferment;
(17) to decide on the granting of épecial_ pardons;

(18) to decide,” when the National People’s Congress is

not in session, on the proclamation of a state of war in the event
of an armed attack on the country or in fulfilment of interna-
tional treaty obligations concerning common defence against
aggression; ’

(19) to decide on general or partial mobilization ;

(20) to decide on the imposition of martial law throughout
the country or in particular provinces, autonomous regions, or
municipalities directly under the Central Government and-

(21) to exercise such other functions and powers as .the
National People's Congress may assign to it.

Article 68 The Chairman of the Standing Committee of
the National People’s Congress directs the work of the Standing
Committee and convenes its meetings. The Vice-Chairmen and
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