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Bills Committee on Mainland Judgments
(Reciprocal Enforcement) Bill

Background brief

Purpose

This paper gives an account of the past discussion of the Panel on
Administration of Justice and Legal Services on the proposal to establish reciprocal
enforcement of judgments in commercial matters between the Hong Kong Special
Administrative Region (HKSAR) and the Mainland (the Arrangement).

Current position

2. At present, there is no arrangement between the HKSAR and the Mainland on
reciprocal enforcement of judgments. However, a Mainland judgment may be
recognised and enforced by the HKSAR courts under the common law. At common
law, a foreign money judgment, including a Mainland judgment, may be recognised
and enforced by action asadebt, if itis—

(@) given by a competent court (as determined by the HKSAR courts with
reference to the private international law rules);

(b)  ajudgment for afixed sum of money; and

(c) afina judgment that is conclusive upon the merits of the claim.
3. However, the Mainland laws have not clearly provided for the recognition and
enforcement of HKSAR judgments. The Mainland, being a civil law jurisdiction,

does not have rules that are similar to the common law rules on recognition and
enforcement of foreign judgments as those applied in Hong Kong.

Consultation with Members

4, In December 2001, the Administration briefed the Panel on the initial proposal
of the Arrangement. The Administration proposed that the scope of the Arrangement
should be limited to begin with, and might be expanded in the light of actual



experience gained in running the initial scheme. The initial proposal was that the
Arrangement should cover only "money judgments given by a court of either the
Mainland (at the Intermediate People's Court level or higher) or the HKSAR (at the
District Court level or higher) exercising its jurisdiction pursuant to a valid choice of
forum clause contained in a commercial contract".

5. In 2002, the Administration conducted a consultation exercise to seek the views
of the Panel, the legal professional bodies, chambers of commerce and trade
associations on the proposal, and reported the outcome of the consultation exercise to
the Panel. The Administration then conducted a series of meetings with the
Mainland authorities to exchange views on the scope of the Arrangement, the issue of
finality and the technicalities involved in the recognition and enforcement of
judgments in both jurisdictions, and reported the progress of these discussions to the
Panel at a number of meetings between 2004 and 2006.

6. Pursuant to the discussions with the Mainland authorities, the Administration
briefed the Panel on its revised proposal in February 2006. Under the revised
proposal, the Arrangement should apply to "money judgments of commercial cases
given by specified courts of either the Mainland or the HKSAR made pursuant to a
valid exclusive choice of court agreement in writing".

7. The "Arrangement on Reciprocal Recognition and Enforcement of Judgments
in Civil and Commercia Matters by the Courts of the Mainland and of the Hong
Kong Specia Administrative Region Pursuant to Choice of Court Agreements
between Parties Concerned" was signed by the Department of Justice and the
Supreme People’'s Court on 14 July 2006. A LegCo Brief entitled "Reciprocal
Enforcement of Judgments in Commercia Matters between the Mainland and the
Hong Kong Specia Administrative Region" was issued to the Council on 13 July 2006,
acopy of whichisin Appendix I.

8. On 25 November 2006, the Administration briefed the Panel on the main
features of the Mainland Judgments (Reciprocal Enforcement) Bill which would give
legislative backing to the Arrangement.

Issues raised by the Panel

Major concerns

0. The major concerns raised by members of the Panel on the Arrangement are
summarised below -

(@ Members pointed out that at common law, for a judgement to be
enforceable, it must be a final and conclusive judgment, i.e. the case
could not be reheard by the original trial court. In accordance with the
trial supervision procedures in the Mainland, it was possible for a case
to be retried by the same court that made the original judgment,



(b)

although the original judgment would remain legaly enforceable.
Members expressed concern as to whether a Mainland judgment which
was subject to apossible retrial by the origina court could be considered
as fina and conclusive under the common law rules applied by the
HKSAR courts. They considered that the common law approach
should be maintained in addressing the issue of finality.

Members expressed concern about the quality of justice and the
propriety of the judicia officers in the Mainland, and the difficulties in
executing judgments in the Mainland.

10. The Administration advised that the revised proposal would address the
concerns raised by members -

(@

(b)

(©

(d)

Trial points

the scope of the Arrangement was restricted. It would only apply to
parties who made a prior express agreement to designate a court of the
Mainland or the HKSAR to have exclusive jurisdiction for resolving any
dispute N

the Arrangement would not cover the judgments of all courts in the
Mainland. It only covered Intermediate People's Courts or above, and
those Basic Level People's Courts designated to exercise jurisdiction
over foreign-related civil and commercial cases V%

to address the common law requirements of finality, the Supreme
People's Court would devise a set of special procedures which would be

set out in the Arrangement "°®3: and

the Arrangement provided for grounds for refusal of enforcement which
were similar to the common law rules and those stipulated under the
Foreign Judgments (Reciprocal Enforcement) Ordinance (Cap. 319)¢.

11. Some members reiterated their concern about the quality of justice in the
Mainland, and the difficulties in executing judgments in the Mainland. They

Notel - The meaning of "choice of court agreement" is defined in clause 3 of the Bill

Noe2 A list of the Basic Level People's Courts is attached to the Arrangement signed by the Secretary for
Justice with the Vice-President of the Supreme Peoples Court on 14 July 2006 (Annex B to the LegCo
Brief on the Bill refers)

Note3  Section 2 of the Arrangement signed on 14 July 2006 and clause 6 of the Bill deal with the finality of
Mainland judgments.

Note 4

Clause 18 of the Bill provides for cases in which the Court of First Instance shall set aside the registration

of aMainland judgment. They are generally modelled on the grounds for setting aside the registration
of aforeign judgment under the Foreign Judgments (Reciprocal Enforcement) Ordinance (Cap. 319).



suggested that initially, certain better developed cities in the Mainland having proven
trade or economic activities should be selected as "trial points' for the implementation
of the Arrangement, and the Arrangement might be extended to other cities only upon
the successful implementation of the trial scheme.

12. The Administration advised that the Mainland authorities had reservation in
accepting the suggestion.  The Mainland authorities had explained that -

(@  the Arrangement would be implemented through the promulgation of
regulations or judicial explanation which must be applied across al
provinces in the Mainland. It would not be feasible or practical to
exclude certain parts of the Mainland from the uniform application of
the regulations or judicial explanation;

(b)  therewaslittle established or objective basis for selecting "trial points”;

(c) the "triad points' arrangement, if implemented, might impact on the
distribution of investments in the Mainland. The areas selected as
"trial points' might attract more foreign investments;

(d) the "trial points' arrangement might also exacerbate forum shopping.
Parties who sought to benefit from the Arrangement might create some
arbitrary connections between their contracts and the "trial points’ so
that their contractual disputes would be adjudicated by the court in these
areas, and

(e) if the application of the Arrangement were to be confined to "trial
points’, it would render the Arrangement ineffective as it would
significantly reduce its already limited scope.

Parallel proceedings

13.  Some members expressed concern about the risk of parallel proceedings being
instituted in the courts of both places.

14. The Administration explained that the requirement for adopting an exclusive
choice of court clause by the parties aimed to minimise the risk of parallel proceedings.
As each jurisdiction had its own laws, litigation rules and procedures on enforcement
of judgments which were quite different from one another, it was difficult if not
Impossible to agree on a common set of principles to resolve problems brought by
parallel litigation. The two sides hence agreed that an exclusive choice of court
agreement between the parties was a preferred option as this gave certainty to the
scope of judgments covered.



Level of courts

15. Members noted that under the revised proposal, the Arrangement would also
cover the Basic Level People's Courts, in addition to judgments given by courts at the
Intermediate People's Court level or above. Some members expressed concern about
the criteriafor drawing up the list of designated Basic Level People's Courts.

16. The Administration advised that about 1% out of the 3 100 odd Basic Leve
People's Courts in the Mainland had been designated to exercise jurisdiction over
foreign-related civil and commercial cases, some of which might be allowed to
adjudicate claims of up to RMB 1 million, generally on par with the District Court of
the HKSAR. In many provinces, autonomous regions and municipalities directly
under the Central Government, a good proportion of foreign-related cases were deal
with by the Basic Level People's Court, which could amount to 50% of the total
number of foreign-related civil and commercia matters dealt with in the relevant
region. Many of the designated Basic Level Peoples Courts were situated in
provinces or municipalities where Hong Kong businesses had set up operations. In
view of this development, the Administration accepted the Mainland side's
counter-proposal that judgments made by designated Basic Level People's Courts
should also be covered under the revised Arrangement.

Requests of the Panel

17. The Administration advised the Panel that the Arrangement would be
implemented in the HKSAR by means of legislation whereas, in the Mainland, the
Supreme People's Court would promulgate a judicial interpretation to set out the
details of the procedures for implementing the Arrangement. The Panel requested
the Administration to provide a copy of the judicia interpretation for reference of
Members.

18. At present, a Mainland judgment may be recognised and enforced by the
HKSAR courts under the common law. The Panel requested the Administration to
provide information on the existing problems encountered in enforcement of
Mainland judgments in the HKSAR, the methods employed for and the success rate
of enforcement of such judgements.

Relevant papers

19. Alist of relevant papers available on the LegCo website isin the Appendix I1.

Council Business Division 2
Legidative Council Secretariat
20 March 2007




Appendix I

File Ref: CSO/ADM CR 7/3221/01(06)

LEGISLATIVE COUNCIL BRIEF

RECIPROCAL ENFORCEMENT OF JUDGMENTS
IN COMMERCIAL MATTERS BETWEEN
THE MAINLAND AND THE HONG KONG

SPECIAL ADMINISTRATIVE REGION

INTRODUCTION

At the meeting of the Executive Council on 4 July 2006, the
Council ADVISED and the Chief Executive ORDERED that the Hong
Kong Specia Administrative Region (HKSAR) should agree with the
Supreme People’'s Court on an arrangement for reciprocal enforcement of
judgments in commercial matters between the Mainland and the HKSAR
along the lines of the draft at Annex A.

JUSTIFICATIONS

The current situation

2. There is currently no arrangement for reciprocal enforcement
of judgments (REJ) between the Mainland and the HKSAR. The Foreign
Judgments (Reciprocal Enforcement) Ordinance (the Ordinance) provides
for foreign judgments to be enforced in Hong Kong summarily on a
reciprocal basis. The Mainland is not among the designated jurisdictions.

3. A Mainland judgment may, however, be recognized and
enforced in Hong Kong under the common law. At common law, a
foreign money judgment (including a Mainland judgment) may be
recognized and enforced by action as a debt, subject to certain overriding
principles; for instance, judgments obtained by fraud or which are against
public policy cannot be enforced. A judgment creditor of a Mainland
judgment who seeks to enforce the judgment under common law in the
HKSAR suffers certain disadvantages —



(@ he cannot use the simplified procedure of registration
provided under the Ordinance. The proceedings will take
longer time to complete and involve higher legal costs; and

(b) he will have to bear the burden of proof whereas in
proceedings for registration of a foreign judgment under the
Ordinance, the burden of proof falls on the judgment debtor to
show why the judgment should not be enforced.

4, On the other hand, the Mainland laws have not clearly
provided for the recognition and enforcement of Hong Kong judgments.
The Mainland, being a civil law jurisdiction, does not have rules that are
similar to the common law rules on recognition and enforcement of foreign
judgments as those applied in Hong Kong.

5. Given the huge volume of activities, particularly commercial
ones, between the Mainland and the HKSAR, it is in the interest of the
Hong Kong and the international business communities that are doing
business with the Mainland to have an REJ arrangement, so that an option
Is available for the judgment creditors to seek summary enforcement of
court judgments of one jurisdiction in the other jurisdiction within the
specified scope of the arrangement, without undergoing the
time-consuming and costly litigation proceedings.

6. Such an arrangement will also be conducive to developing
Hong Kong as a centre for dispute resolution in commercial cases and
provision of legal services to the international business communities. A
simple and effective enforcement mechanism is believed to be a key
consideration for investors to decide the place of resolving commercial
disputes.

The Arrangement

7. Pursuant to the discussions with the relevant Mainland organs,
with the last of the meeting held on 12 April 2006 between the Secretary
for Justice and representatives of the Supreme People’'s Court, the draft
REJ arrangement between the Mainland and the HKSAR (the
Arrangement), at Annex A, was reached. The Arrangement covers
“money judgments given by designated courts of either the Mainland
or the HKSAR, exercising its jurisdiction pursuant to a valid exclusive
choice of court clause contained in a business-to-business agreement”.
A synopsisisat Annex B.



8. The Legidative Council’s Panel on Administration of Justice
and Legal Services (AJLS Panel) and some quarters have previously raised
concerns regarding whether the court judgments of the Mainland meet the
“finality” test under common law principles, the quality of justice in the
Mainland (including the propriety of Mainland judicial officers), and the
difficulties in executing judgments in the Mainland. The following
elements of the Arrangement adequately address the concerns -

(@ the scope of the Arrangement is restricted. It only covers
money  judgments  on disputes  arising from
business-to-business agreement and is only applicable where
the parties who, on the basis of freedom of contract, made a
prior express agreement to submit to the sole jurisdiction of
the courts of the Mainland or Hong Kong;

(b) the Arrangement does not cover the judgments of all courtsin
the Mainland. It only covers Intermediate People’'s Courts
and above, and those Basic Level People’'s Courts designated
to exercise jurisdiction over foreign-related civil and
commercial cases,

(c) to address the common law requirements of finality, the
Supreme People’s Court will devise a set of specia
procedures which are set out in the Arrangement; and

(d) the Arrangement provides for grounds for refusal of
enforcement which are similar to common law rules and those
stipulated under the Ordinance.

9. The Secretary for Justice will sign the Arrangement with the
Supreme People's Court on 14 July when representatives of the Supreme
People’s Court visit Hong Kong.  Legislation is required to implement the
Arrangement. We will prepare the legidlative proposals.

IMPLICATIONS OF THE ARRANGEMENT

10. It is difficult to estimate the number of Mainland judgments
that parties would seek to enforce in Hong Kong under the Arrangement,
and to what extent the Arrangement may encourage parties to choose
HKSAR courts as the designated courts to determine their business
disputes. Nevertheless, we do not envisage that the enforcement number
will be large, at least at the initial stage of implementation, given the
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restricted scope and application of the Arrangement, the availability of
other modes of disputes resolution, and the fact that not all judgment
debtors have assets in Hong Kong worthy of execution. We are seeking
further assistance of the relevant Mainland organs to provide us with as
many relevant statistics as possible to help us to make a better estimate.
If, in the light of the information received, additional funding is considered
necessary for the implementation of the Arrangement, it will be sought in
accordance with established mechanism.

11. The Arrangement will benefit members of the business
community who are doing business with the Mainland, as the court
judgments of one jurisdiction can be enforced in the other without the need
to go through time-consuming and costly litigation proceedings. It will
have positive impact on the development of HKSAR as a centre for
resolution of commercial disputes, in particular relating to disputes
involving Mainland parties or interests. The legal profession of HKSAR
will benefit from a likely rise in the demand for legal services resulting
from the implementation of the Arrangement. The Arrangement is in
conformity with the Basic Law, including the provisions concerning
human rights. It has no civil service, productivity, environmental or
sustainability implications.

PUBLIC CONSULTATION

12. We consulted the AJLS Panel, the legal professiona bodies,
chambers of commerce and trade associations on the need for an REJ
arrangement with the Mainland and on the broad framework of the
arrangement in 2002. The majority of the respondents indicated support.
We further briefed the Law Society of Hong Kong and the Hong Kong Bar
Association on the Arrangement in December 2005 and January 2006
respectively. The two bodies supported the Arrangement. We have
briefed the AJLS Panel periodicaly on the progress of the matter since
2002. The Panel indicated support at its meeting held in February 2006.
Members were advised that the Administration intended to reach
agreement with the Mainland as soon as possible.

PUBLICITY

13. The Arrangement will be signed on 14 July, and a press
release will be issued on the day of signature. A spokesman will be
available to answer media and public enquiries. We will also publicize
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the implications of the new Arrangement to the business community.

ENQUIRIES

14, Any enquiries on this brief can be addressed to Mrs Alice
Cheung, Assistant Director (Administration) at 2810 2576.

Department of Justice

Administration Wing
Chief Secretary for Administration’s Office

13 July 2006
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Annex B

Key Features of the Arrangement on
Reciprocal Enforcement of Judgments
in Commercial Matters
by the Courts of the Mainland and HKSAR
(“the Arrangement”)

The Arrangement covers money judgments given by a
designated court of either the Mainland or the HKSAR exercising its
jurisdiction pursuant to a valid exclusive choice of court clause contained in
a business-to-business agreement.  The key elements are set out below.

Scope

2. The Arrangement only covers judgments that —

(@ require payment of money in business-to-business cases. That
Is, employment contracts and contracts to which a natura
person acting for personal consumption, family or other
non-commercia purposesisaparty will be excluded;

(b) relate to disputes in which the parties concerned have agreed in
written form to designate a people’s court of the Mainland or a
court of the HKSAR as the forum to have sole jurisdiction for
resolving such dispute; and

(c) arefina and conclusive.

Levels of Courts

3. Judgments from the following courts of the Mainland and
HKSAR are covered:

(@ inthe case of the Mainland, any judgment —
i. of the Supreme People's Court;

ii. of the first instance made by a Higher or Intermediate
People's Court or a designated Basic Level People’s Courts
which has been authorized to exercise jurisdiction in civil
and commercial cases of the first instance involving foreign
parties, or Hong Kong, Macao and Taiwan parties from



which no appea is allowed according to the law, or in
respect of which the time limit for appeal has expired and
no appeal has been filed;

iii. of the second instance; or

iv. made in accordance with the trial supervision procedure by
bringing up the case for retrial by a people’s court at the
next higher level.

(b) inthecase of HKSAR —
ajudgment of the District Court or above.

4. For the purposes of the Arrangement, a judgment includes any
judgment, ruling, conciliation statement and order of payment in the case of
the Mainland, and includes any judgment, order and allocatur in the case of
HKSAR.

Safeguards

5. The Arrangement provides for grounds for refusal of
enforcement which are similar to common law rules and those stipulated
under the Foreign Judgments (Reciprocal Enforcement) Ordinance (Cap.
319). An application for recognition and enforcement of a judgment will
be refused if —

(@ the choice of court agreement is invalid under the law of the
place chosen by agreement of the parties where the original tria
was conducted, unless the chosen court has determined that the
choice of court agreement isvalid;

(b) thejudgment has been fully executed,;

(c) the court of the place where enforcement is sought has
exclusive jurisdiction over the case according to its law;

(d) thelosing party has not been given sufficient time to defend his
case;

(e) thejudgment has been obtained by fraud; or

(f)  the court of the place where enforcement is sought has made a
prior judgment on the same cause of action.
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6. In addition, the court concerned shall refuse an application for
recognition and enforcement of a judgment, if—

(@ in the case of the People’s Court of the Mainland, it considers
that the enforcement of the HKSAR judgment is contrary to the
social and public interests of the Mainland; or

(b) in the case of the HKSAR court, it considers that the
enforcement of the Mainland judgment is contrary to the public
policy of the HKSAR.

Finality

7. At common law, in order to establish that a foreign money
judgment is final, it must be shown that the court, by which the judgment
was pronounced, conclusively, finally and forever established the existence
of the debt in question so as to make it res judicata between the parties. A
judgment can still be regarded asfinal even if it is under appeal.

8. Under the trial supervision system in the Mainland, a party to
the case, a people’s court or a peopl€e's procuratorate at a higher level may
initiate areview of alegally effective judgment subject to certain conditions.
This could result in the retria of the case by the original trial court. Hence,
there were instances where the Hong Kong courts ruled that judgments of
the Mainland courts could not be considered final and conclusive for the
purpose of seeking enforcement in Hong Kong.

9. For the purpose of the Arrangement, special procedures will be
adopted in order to address the common law requirements of finality which
are to be set out in the Arrangement —

(@ only afina judgment will be recognized and enforced;

(b)  where an application to enforce a Mainland court judgment has
been made in Hong Kong and the trial supervision procedure
calling for aretrial is subsequently invoked in the Mainland, the
case will be brought up for aretrial by a higher court. Thisis
to ensure that the People’s Court which pronounced the original
judgment will not have the opportunity to vary or abrogate the
very judgment of which enforcement is sought;

(c) a cetificate of “fina judgment” to be issued by the relevant
Mainland court must be submitted to the Hong Kong court by
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the judgment creditor seeking enforcement; and

(d) the Supreme People’'s Court of the PRC will issue a judicial
interpretation to set out the above special retrial procedures
applicable to Mainland judgments sought to be enforced in
Hong Kong under the Arrangement. In addition, an
explanatory document on the new procedures will be drawn up
and distributed by the Supreme People’'s Court before the
Arrangement comes into effect.

10. The above special procedures are considered to be generally in
line with the requirements laid down by Hong Kong courts for determining
the finality and conclusiveness of aforeign judgment.

Other Provisions

11. The Arrangement will also provide for the conditions of
applying to the relevant courts for the recognition and enforcement of a
judgment, and that the application procedures should be governed by the law
of the place where enforcement of the judgment is sought. A judgment
recognized in accordance with the Arrangement will have the same force and
effect as one being made by a court of the place where enforcement is sought.
Where an appeal against the relevant judgment was lodged or an application
to bring up the case for retrial in accordance with the procedure for trial
supervision in the Mainland has been made, as the case may be, the
recognition and enforcement procedure may be suspended.



Appendix I1

Mainland Judgments
(Reciprocal Enforcement) Bill

Relevant documents
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Date of meeting

Papers

Panel on
Administration of
Justice and Legal
Services

20 December 2001

Administration's paper on
"Enforcement of Mainland Judgments
in the Hong Kong  Specid
Administrative Region (HKSAR) and
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(REJ) between the HKSAR and the
Mainland and Choice of Forum
Provisions and their Implications on
REJ under the Draft Hague
Convention on Jurisdiction and foreign
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Minutes of meeting
[LC Paper No. CB(2)2780/01-02]

22 November 2004

Submission from Mr PY LO
[LC Paper No. CB(2)248/04-05(04)]
(Chinese version only)
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