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Executive Summary

Section 1: Introduction

l.

In February 2000, this Working Party was appointed by the Chief Justice :-

“To review the civil rules and procedures of the High Court and to
recommend changes thereto with a view to ensuring and improving access
to justice at reasonable cost and speed.”

Its membership is as follows :-

The Hon Mr Justice Chan, Permanent Judge of the Hong Kong Court of
Final Appeal (Chairman)

The Hon Mr Justice Ribeiro, Permanent Judge of the Hong Kong Court of
Final Appeal (Deputy Chairman)

The Hon Mr Justice Ma, Chief Judge of the High Court (as from 18 August
2003)

The Hon Mr Justice Rogers, Vice-President of the Court of Appeal

The Hon Mr Justice Seagroatt, Judge of the Court of First Instance (until
17 August 2003, appointment terminating upon retirement from the
Bench)

The Hon Mr Justice Hartmann, Judge of the Court of First Instance
The Hon Madam Justice Chu, Judge of the Court of First Instance

Mr lan Wingfield, Law Officer, Member of the Department of Justice
appointed in consultation with the Secretary for Justice

Mr S 'Y Chan, Director of Legal Aid

Mr Geoffrey Ma SC, Barrister appointed in consultation with the Chairman
of the Bar Association (until 3 December 2001) re-appointed as the
Hon Mr Justice Ma CJHC (above).
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Mr Ambrose Ho SC, Barrister appointed in consultation with the Chairman
of the Bar Association (as from 3 December 2001)

Mr Patrick Swain, Solicitor appointed in consultation with the President of
the Law Society

Professor Michael Wilkinson, University of Hong Kong

Mrs Pamela Chan, Chief Executive of the Consumer Council
Master Jeremy Poon, Master of the High Court (Secretary)
Mr Hui Ka Ho, Magistrate (Research Officer)

3. On 21 November 2001, the Working Party published an Interim Report and
Consultative Paper (“the Interim Report”) containing 80 Proposals for
consultation. Some 5,000 copies of the print version and over 500 CD-
ROMs were distributed, as were about 12,000 copies of the Executive
Summary. The Working Party’s website received over 41,000 hits,
including almost 6,000 download hits (over 1,600 of which were for

downloading the entire Report).

4. There was a seven-month consultation period during which various public
seminars and briefings were held and almost 100 written submissions
received. Details of the consultation process and of the entities and persons
who sent in written submissions are set out in Appendices 1 and 2 to the

Final Report.

5. Having deliberated on the responses received and drafts of the Final Report,
the Working Party now seeks, in the light of those responses, to identify the
areas where reform is considered necessary or desirable and to make
recommendations to the Chief Justice accordingly. A total of 150

Recommendations are listed in the Final Report. The Proposals made in the
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Interim Report and the corresponding Recommendations in the Final Report

are annexed to this Executive Summary.

Section 2: A new code or selective amendment? /Proposals 74 and 75 —
Recommendation 1]

6. The Interim Report posed the question whether proposed reforms should be
implemented through the adoption of an entirely new code of civil
procedure along the lines of the Civil Procedure Rules 1998 (“CPR”) in
England and Wales (based on the recommendations of Lord Woolf)
[Proposal 74] or whether our existing High Court Rules should essentially

be maintained with selective amendments grafted onto them [Proposal 75].

7. Consultees’ views were split on this issue. While the Working Party
recognizes that cogent arguments exist in favour of Proposal 74, it has

decided, on balance, to recommend Proposal 75.

8. It has reached this conclusion taking into account the peculiar circumstances
of our legal system in the light of assessments which have been made of the
impact of the CPR during the first 4}% years or so of their operation in
England and Wales. It is noted that the CPR have been successful in some
areas but disappointing in others, notably in relation to the reduction of legal

costs.
0. The Working Party has sought :-

(a) to try, if possible, to avoid the pitfalls revealed by the CPR
experience, for example, in respect of measures carrying front-loaded

costs;

(b) to try to form a realistic view of the benefits likely to be achievable

under local conditions; and,
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10.

11.

12.

13.

(c) to ask whether such benefits can be achieved with less disruption than

by introduction of an entirely new code.
It has concluded that in local circumstances :-

(a) adopting a series of reforms by amendment to our existing rules
would be preferable and would be less disruptive and less demanding

than adopting an entirely new code;

(b) some of the most beneficial reforms (eg, Part 36 reforms and closer

control over interlocutory applications) can readily be adopted; and,

(c) the Proposal 75 approach would allow any particular reforms that

prove unsuccessful to be more readily reversed.

In deciding which reforms to recommend in the light of the responses
received in the consultation process, the Working Party has been guided by
the objectives of improving the cost-effectiveness of our system of civil
procedure, reducing its complexity and lessening the delays encountered in
litigation; always subject to the fundamental requirements of procedural and

substantive justice.

Procedures become more cost-effective where they help to ensure that each
item of costs incurred achieves more towards bringing the parties closer to a
resolution of their dispute, whether by reaching settlement or arriving at a

final adjudication.

To that end, the Working Party has sought, for example, to find ways of
simplifying procedures, lessening the number of procedural steps needed,
getting more done at any one hearing, dealing with more applications on

paper, penalising unnecessary applications, discouraging over-elaboration in
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14.

15.

16.

pleadings, witness statements and oral evidence, restricting interlocutory

appeals, and so forth.

These aims also involve countering the excesses of the adversarial system,
fostering greater openness between the parties, finding ways of encouraging
earlier settlement and giving proper consideration to alternative modes of

dispute resolution.

The reforms recommended call for the court’s greater involvement in case
managing litigation and monitoring its progress, setting timetables tailored

to the needs of particular cases.

As explained in the Interim Report and touched upon further below, one
cannot be assured that a reduction of litigation costs will necessarily follow
from such reforms alone. Other factors are equally important. However, by
improving cost-effectiveness, cutting delays and reducing complexity, such
reforms should help to achieve overall cost reductions and to make the

system more responsive to the needs of individual cases.

Section 3: Procedural reform and the Basic Law

17.

18.

19.

The Final Report addresses the principles applicable where the rights and
freedoms guaranteed by the Basic Law and the Hong Kong Bill of Rights
may intersect with some of the procedural reforms canvassed. The

proposed reforms must be able to operate in conformity with such rights.

Article 35 of the Basic Law (“BL 35”) and Article 10 of the Hong Kong Bill
of Rights (“BOR 10”) are the main provisions relevant. They focus on the

rights of access to the courts and to a fair and public hearing.

The applicable principles may be summarized as follows :-
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20.

(a)

(b)

(c)

(d)

The access and hearing rights are not absolute but may be subject to

appropriate restriction.
A restriction may be valid provided that :-
(1) it pursues a legitimate aim,;

(i1) there is a reasonable proportionality between the means

employed and the aim sought to be achieved; and,

(i11)  the restriction is not such as to impair the very essence of the

right.

The access and hearing rights only apply to rules and proceedings
which are decisive of rights and obligations. They do not apply

where purely interlocutory or case management questions arise.

While the access and hearing rights find expression in concepts such
as an entitlement to and presence at a public hearing, to the public
pronouncement of the court’s judgment with reasons, and so forth,
legitimate and proportional procedural limitations on these features of

the process have often been accepted as valid.

The constitutional acceptability of procedures on appeal is judged in
the context of the proceedings as a whole, with less being required to
satisfy the access and hearing rights on appeal where there has been

ample regard for those rights in the lower court or courts.

The Working Party is satisfied that the proposals made in the Final Report

are capable of being implemented consistently with the applicable

constitutional guarantees.
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Section 4: Defining the underlying objectives and the court’s case

21.

22.

23.

management powers /[Proposals I to 3 — Recommendations 2 to 4]

The CPR adopt as fundamental certain principles which define the
“overriding objective” of the civil justice system. The English court is
directed to give effect to the overriding objective in exercising its procedural

and case management powers (which are also defined).

The Working Party identifies four different facets of the CPR’s overriding
objective and notes that, in the light of its recommendation in favour of
reforms by way of amendment as opposed to introduction of a wholly new
code, the CPR overriding objective, if adopted, would function differently in

Hong Kong.

The Working Party recommends a somewhat altered approach, summarised

as follows :-

(@) A rule should be introduced expressly acknowledging as legitimate

aims of judicial case management :-
(i)  increasing the cost-effectiveness of the court’s procedures;

(1)  encouraging economies and proportionality in the way cases

are mounted and tried;
(111)  the expeditious disposal of cases;
(iv)  greater equality between parties;
(v) facilitating settlement; and,

(vi) distributing the court’s resources fairly;
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always recognizing that the primary aim of case management is to
secure the just resolution of the parties’ dispute in accordance with

their substantive rights.

(b)  These aims should be referred to as the “underlying objectives” of the
civil justice system to avoid misunderstandings which may result

from describing them as “overriding”.

(c)  The concept of “proportionality” should form part of the underlying
objectives, but without the specificity attempted in the CPR
provisions. This is to avoid spawning minute analysis and argument.
The concept should import merely commonsense notions of
reasonableness and a sense of proportion to inform the exercise of

procedural discretions.

(d) It is desirable to have a rule, linked to the underlying objectives,
which draws the court’s case management powers together and places

them on a clear and transparent legal footing.

Section 5: Pre-action protocols /Proposals 4 and 5 — Recommendations 5

24.

25.

to 9/

In England and Wales, pre-action protocols have been introduced with a
view to encouraging reasonable pre-action behaviour by the parties and to
promoting settlement of the dispute without resort to litigation. The
protocols prescribe the exchange of information about claims and defences
according to a timetable before proceedings are issued; enabling the parties
to negotiate on a properly-informed basis and with the court given power to

penalise non-compliance by way of costs and other orders.

While the potential benefits of such an approach are recognized, many

consultees expressed concern that the imposition of pre-action protocol
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26.

27.

obligations would lead to a front-end loading of costs, and so make

litigation more expensive. The experience in England and Wales also raises

questions as to the extent to which enforcing compliance with pre-action

protocols is practicable.

In the light of these considerations, the Working Party recommends that :-

(a)

(b)

(c)

(d)

Pre-action protocols should not be prescribed for cases across the
board. But they might usefully be adopted in some specialist lists,
subject to the approval of the Chief Judge of the High Court and after
due consultation with regular court users and any other interested

persons.

When deciding upon the scope of the obligations imposed by any
such protocols, efforts should be made to minimise front-loaded

costs.

Any protocol adopted ought to prescribe the range of consequences
which may follow from non-compliance, identifying the contexts in
which non-compliance may be taken into account and the sanctions

that a court might be asked to impose.

Special allowances may have to be made in relation to unrepresented

litigants in this context.

To promote settlement without resort to litigation, “costs-only proceedings”

should be introduced enabling parties who have reached settlement on the

substantive dispute but who cannot agree on costs to have the relevant costs

taxed by the master.
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Sections 6 and 7: Commencing proceedings and disputing jurisdiction

28.

29.

30.

31.

[Proposals 6 and 7 — Recommendations 10 to 17]

At present, the rules governing the way proceedings are commenced are
unnecessarily complicated, there being four different procedures for
bringing cases before the court: writs, originating summonses, originating

motions and petitions.

The Working Party recommends confining the modes of commencement to
writs and originating summonses, with an indication that the former should
be used where substantial factual disputes are likely to arise and the latter,
where questions of law involving no or little factual investigation are to be
placed before the court. Where a party has chosen the wrong procedure for
starting a case, the court should readily allow it to be switched to the

appropriate procedure.

Certain specialised proceedings, such as bankruptcy, company winding-up,
non-contentious probate and matrimonial proceedings, have their own rules
and procedures and should continue to be excluded from the general

operation of the Rules of the High Court.

In some cases, proceedings are started in Hong Kong but the defendant
wishes to contend that the action should be stayed on the ground that the
Hong Kong court either lacks jurisdiction or should, as a matter of
discretion, decline to hear the case. Procedural arrangements for such
applications are necessary. The present rules are relatively undeveloped for
applications of the latter type. The Working Party recommends amending
O 12 r 8 along the lines of CPR 11 to deal with discretionary stay

applications.
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Section 8: Default Judgments and admissions /[Proposal 8 —

32.

Recommendation 18]

This proposal, supported by the Working Party, is aimed at encouraging the
parties to dispose of money claims where there is no defence by using a
default judgment process which requires no appearance before a judge and
so tends to save time and costs. It proposes to expand the range of cases
that can be dealt with in this way and to allow a defendant greater flexibility
in the manner of consenting to judgment. The Working Party also
recommends retaining the Hong Kong courts’ approach as to when

admissions may be withdrawn.

Section 9: Pleadings [Proposals 9 to 13 — Recommendations 19 to 36/

33.

34.

The Working Party recommends that some of the basic rules regarding
pleadings should remain unchanged. Thus, it agrees with consultees who
were generally of the view that it is unnecessary to re-state the requirements
of pleadings. The annexing of documents to pleadings and identifying
witnesses to be called in the pleadings are thought to be undesirable
(without prejudice to specialist rules in relation, for example, to the filing of
medical reports with pleadings in personal injury cases). The present rule
permitting points of law to be raised in the pleadings and the rules relating

to when pleadings may be amended are recommended to be left unchanged.

Changes which are recommended, in relation both to the original pleadings
and requests for further and better particulars, seek to enhance the proper
function of pleadings; that is, to define each party’s case with sufficient
precision to facilitate settlement or otherwise to enable proper preparation
for trial, balancing the need for sufficient detail against the need to avoid

prolixity and unnecessary detail.
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35.

36.

37.

38.

With these aims in mind, the Working Party recommends first, that there
should be a rule requiring substantive defences, as opposed to bare denials
or non-admissions, to be pleaded; and secondly, that pleadings should be

verified by a statement of truth.

Substantive defences are obviously desirable because a bare denial or non-
admission tells you next to nothing about a defendant’s case. The rule
envisaged requires a defendant who has a different version of events to state
that version or otherwise to give reasons why he does not accept the version
pleaded. At the same time, it is recommended that the rules should make it
clear that it is unnecessary to plead to every detailed allegation provided that

the substance of the defence has been set out.

The requirement that pleadings be verified is taken from the CPR. 1t is
aimed to discourage pleadings which, whether by design or carelessness, do
not accurately reflect the true case of the party in question. A side-benefit is
that a verified pleading can be treated as evidence in interlocutory
proceedings, thereby enabling, in some cases, the avoidance of duplicated

COsts.

A statement of truth takes the form of a declaration of belief that the facts
stated in the relevant pleading are true. It may be signed by the party on
whose behalf the pleading is filed or (in suitable circumstances) by that
party’s legal representative. Unlike an affidavit or affirmation, a statement
of truth does not require the person making it to be sworn or affirmed and
does not require attendance before someone qualified to administer oaths or
take affidavits. Nevertheless, a person who makes a statement of truth
without an honest belief in the truth of the facts pleaded faces possible

sanctions, up to and including possible proceedings for contempt.
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39.

40.

The Final Report discusses some of the detailed rules that would be required

in relation to verified pleadings including rules :-

(a) to identify the person who should provide the verification,
particularly where the party is a corporation or a partnership, or where

an insurer 1s involved;

(b)  to define the circumstances when it would be appropriate for a legal

representative to make a statement of truth on behalf of his client;

(c) to deal with verification where alternative inconsistent cases are

pleaded; and,

(d) as to the sanctions appropriate for putting forward a false statement of

truth.

The Working Party also makes recommendations regarding the clarification
of pleadings. Parties should only seek further and better particulars where
there is a genuine need to do so and not where the substance of the other
side’s case is sufficiently clear, and will in due course be made clearer by
the exchange of witness statements and expert reports. It also recommends
that where a pleading which comes to the court’s notice is badly inadequate
so as to pose a serious risk of injustice or of requiring significant
expenditure of unnecessary costs, the court should have power of its own

motion to give appropriate directions for the pleading to be clarified.

Section 10: Summary disposal of proceedings /Proposal 14 —

41.

Recommendation 37]

The Working Party considered the proposal that the present tests applicable
to the summary disposal of proceedings should be replaced by a “no

reasonable prospect of success” test. In the light of consultees’ responses
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and since the benefits of adopting such a test are thought to be questionable,

Proposal 14 was not supported.

Section 11: Sanctioned offers and payments /[Proposal 15 —

42.

43.

Recommendations 38 to 43]

What are referred to in England and Wales as “Part 36 offers and payments”
are referred to in the Final Report as “sanctioned offers and payments”.
They involve a procedure for one party to make offers or payments into
court to settle a dispute. If the other party does not accept, he runs the risk
of costs and interest sanctions if he subsequently fails at the trial to better
what was offered, even if he wins the action. It is a procedure which aims
to encourage the parties to take possible settlement seriously and to avoid

unproductive prolongation of the litigation.

Part 36 offers have proved a great success in England and Wales and the
proposal for their introduction in Hong Kong received widespread support.
The Working Party recommends their adoption, together with relevant
ancillary provisions, suitably adapted for operation in Hong Kong. In

particular, it is recommended that in Hong Kong :-

(a)  the provisions relating to sanctioned offers and payments should not
apply to offers made before commencement of proceedings unless an
applicable pre-action protocol adopted in a relevant specialist list

prescribes otherwise;

(b) given the general absence of pre-action protocols, a sanctioned offer
or payment should remain open for acceptance for 28 days after it is

made unless the court’s leave is obtained to withdraw it sooner; and,
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(c)  the rules should make it clear that the court will continue to exercise
its discretion as to costs in relation to any offers of settlement which

do not qualify as sanctioned offers.

Section 12: Interim remedies and Marevas in aid of foreign

44.

45.

46.

proceedings /Proposals 16 and 17 — Recommendations 44 to 51]

Proposal 16, which canvasses consolidating various interim remedies in a
single rule, was considered unnecessary in the light of the Working Party’s

decision to adopt Proposal 75, as discussed above.

The Privy Council, in Mercedes Benz AG v Leiduck [1996] 1 AC 284,
applying the House of Lords’ decision in Siskina (Cargo Owners) v Distos
SA (“The Siskina”) [1979] AC 210, decided that it is in law not possible to
obtain a Mareva injunction to restrain a defendant who has assets in Hong
Kong from dealing with those assets pending resolution of the claim against
him in a foreign court where, under the present conflict of laws rules, the
Hong Kong courts do not have jurisdiction to deal substantively with that
dispute. Accordingly, where a plaintiff has begun proceedings in another
jurisdiction, the Hong Kong courts are presently unable to give interim
Mareva relief, even though the qualifying conditions for such relief can
otherwise be satisfied and even though those foreign proceedings could, if
successful, lead to enforcement of the foreign judgment against the

defendant in Hong Kong.

For policy reasons considered cogent and in the light of doctrinal
developments which have eroded the strictness of the view taken in The
Siskina, the Working Party recommends that legislation be introduced
empowering Hong Kong courts to grant such Mareva relief where the
foreign proceedings in question may lead to a judgment or an arbitral award

which would, in the ordinary course, be enforced in Hong Kong, whether by
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registration or at common law. This would also entail legislation enabling a

Hong Kong writ or originating summons to be served outside the local

jurisdiction in relation to such free-standing Mareva proceedings.

Supporting procedural rules would also have to be introduced.

Section 13: Case management, timetabling and milestones /Proposals
18 and 19 — Recommendations 52 to 62]

47.

48.

These Proposals suggested the introduction of :-

(a)

(b)

(c)

an early questionnaire to help determine what directions are needed in

each case and what timetable the court should set;

a timetabled series of milestone dates, including the trial date, which
are largely immovable but complemented by the parties being given
flexibility to agree changes to non-milestone time-limits without

having to apply to the court; and,

an approach whereby parties are not permitted to hold up the trial on
the grounds of their own lack of preparedness (in the absence of some
exceptional reason justifying this), such parties having instead to bear

the consequences of their own lack of readiness as the trial proceeds.

Consultees’ responses were largely supportive and the Working Party makes

the following recommendations :-

(a)

(b)

Court-determined timetables which take into account the reasonable
wishes of the parties and the needs of the particular case should be

introduced.

To help the court to fix a timetable, a questionnaire containing

relevant information and any directions proposed by the parties
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(c)

(d)

()

should be filed as part of the summons for directions procedure, due

allowances being made for unrepresented litigants.

The timetable set by the court should be realistic and should fix
milestone dates normally consisting of a pre-trial review and the first
day of trial or a specified period during which the trial is to

commence.

Where the case is such that the usual milestones cannot realistically
be set at the summons for directions stage, the court should set as the
first milestone a case management conference during which the pre-
trial review and trial date or trial period can be fixed in the light of

what is known at that stage.

Milestone dates should in practice be treated as immutable with the
parties given flexibility to agree to variations of non-milestone
timetables without reference to the court. Only in the most

exceptional circumstances should a milestone date be changed.

Where a party cannot secure the agreement of all the other parties for
a time extension relating to a non-milestone event, the court should
exercise its discretion to grant such an extension only if sufficient
grounds are shown and provided that the extension does not
necessitate changing the trial date or trial period. If an extension is
granted, it should involve an immediate “unless order” specifying a

suitable sanction in the event of further non-compliance.

49. In relation to cases that have become dormant, the Working Party

recommends :-
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50.

51.

52.

(a)  that where the parties have not progressed to the point of obtaining a
timetable, the court should not compel them to continue with the

proceedings;

(b) but where a pre-trial milestone date has been set, the court should,
after giving prior warning, strike out the action provisionally if no one

appears at that hearing.

A plaintiff should then be given 3 months to apply to reinstate the action for
good reason, failing which the action should stand dismissed and the
defendant should automatically become entitled to his costs. In cases where
the defendant has filed a counterclaim, he should have an additional grace
period of 3 months from the expiry of the plaintiff’s grace period to apply to
reinstate his counterclaim. If he fails to do so, the counterclaim should also

stand dismissed with no order as to costs.

The ultimate aim should be for the use of milestone dates and the
progressive diminution of cases on the Running List. But how, when and to
what extent that aim should be implemented raises practical and
administrative issues which must be worked out by the Chief Judge of the
High Court and the court administration in consultation with members of the

profession and other interested parties.

In the meantime, flexible measures, such as the possible establishment of a
running list for interlocutory matters, should be adopted to permit any

vacated dates in judicial diaries to be efficiently utilised.

As indicated in the next section, specialist lists should be accorded a high
level of procedural autonomy. This should apply in relation to the

timetabling procedures they adopt.
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Section 14: Dockets, specialist lists and vexatious litigants /Proposals 20

53.

54.

55.

56.

to 22 — Recommendations 63 to 69]

The Working Party does not recommend a docket system generally for
managing cases in Hong Kong. However, it supports the continued use of
what is effectively a docket system in relation to certain specialist list
procedures or pursuant to applications made under PD 5.7 in respect of

cases thought appropriate for such treatment.

Under O 72 of the RHC, the Chief Justice has designated four specialist
lists, namely, the Commercial; Personal Injury; Construction and
Arbitration; and Constitutional and Administrative Law Lists. The rules
give the judges in question control of the proceedings in their list and,
subject to any directions given, the relevant judge hears all chambers
applications himself. This means that the specialist list judge has a high
degree of procedural autonomy enabling him (often with the assistance of a
consultative group of court users) to develop procedures designed for the
peculiar needs of cases on the list. Particular provisions of the RHC may be
excluded or varied by practice direction applicable to the specialist list or by

specific order in relation to a particular case.

There was general support from consultees and in the Working Party for this
high level of procedural autonomy to continue, with freedom to adopt pre-
action protocols if thought desirable. It is also recommended that
consideration be given to the establishment of a new specialist list to deal
with intellectual property and information technology cases, ie, an “IP/IT”

list, after consultation with the legal profession and other interested parties.

Section 27 of the HCO, which deals with vexatious litigants, lays down a

cumbersome procedure and lacks the flexibility needed to meet practical
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57.

58.

59.

problems. The provision on which it is based has since been updated and

enhanced in England and Wales.

No doubt to compensate for the shortcomings of section 27, the English and
the Hong Kong courts have asserted an inherent power, quite separate from
the jurisdiction conferred by statute and without the intervention of the
Attorney-General or the Secretary for Justice, to prevent a person from
initiating civil proceedings which are likely to constitute an abuse of the
process of the court, basing themselves on J S Grepe v Loam (1887) 37
Ch D 168, as extended by Ebert v Venvil [2000] Ch 484.

It is the Working Party’s view that such a power is highly desirable but that
the legal foundations of the doctrine, both at common law and under the
Basic Law, are questionable. While the court undoubtedly has power to
stop abuses of its own process in respect of a case which has been started,
quite different issues arise where an attempt is made to interfere with a
citizen’s constitutional right of access to the court in fresh proceedings. A
power subjecting vexatious litigants to a requirement of getting the court’s
leave before starting fresh proceedings may validly be conferred on the

court, but the better view is that this requires express legislative provision.

The Working Party accordingly recommends that legislation should be
introduced to enhance the provisions of section 27 and to put the jurisdiction
now being exercised on a sounder footing. Such legislation should in
particular allow vexatious litigant orders to be made not only on the
application of the Secretary for Justice but also on the application of the

persons vexed.
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Section 15: Multi-party litigation and derivative actions /[Proposals 23

60.

61.

and 24 — Recommendations 70 and 71]

The Working Party recommends that a scheme for multi-party litigation
should be adopted in principle. Schemes implemented in comparable
jurisdictions should be studied with a view to recommending a suitable

model for Hong Kong.

The proposal in respect of derivative actions has been overtaken by events, a
legislative bill having been introduced whereby members of a corporation
are to be allowed to bring derivative actions on behalf of the company

without leave of the court.

Section 16: Discovery [Proposals 25 to 29 — Recommendations 72 to 80]

62.

63.

Several new approaches to the discovery obligation were canvassed.
However, the preponderance of opinion was significantly against change
and in favour of retaining the Peruvian Guano principles, many taking the
view that in Hong Kong, insufficient compliance rather than excessive
disclosure represents the problem. It was also suggested that the new

approach adopted in the CPR has not yielded significant benefits.

Many consultees argued, and the Working Party agrees, that case
management is the preferable way of tempering possible Peruvian Guano
excesses, for instance, by the court directing, where appropriate, that
discovery should take place in stages or initially in relation to particular
issues; or that it should be limited to particular classes of documents; or that
documents need not be listed individually but by bundle or by file in certain
categories, and so forth. Ample powers already exist in the RHC for this
purpose. Accordingly, the Working Party does not recommend adoption of

a different discovery obligation but favours retention of the Peruvian Guano
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64.

65.

66.

test coupled with judicious case management to restrain excessive

discovery.

The Working Party recommends that the jurisdiction conferred on the court
by section 41 of the HCO to order potential parties to make pre-action
disclosure be widened so that the jurisdiction is exercisable in all types of

cases (and not merely in relation to personal injury and death claims).

The applicant should have to show that he and the respondent are likely to
be parties to anticipated proceedings and that the requirements of O 24 r 7A
are satisfied. In other words, the documents must be shown to be (i) likely
to be in the possession, custody or power of the person from whom they are
sought; (i1) relevant to an issue arising out of the claim in question; and (iii)
by (virtue of O 24 r 13) necessary either for disposing fairly of the cause or
matter or for saving costs. Only specific documents or classes of documents
which are directly relevant to the issues in the anticipated proceedings
should be covered. The power should not extend to background documents

or “train of inquiry” documents.

The Working Party similarly recommends that section 41 of the HCO be
amended to enable orders for post-commencement, pre-trial discovery from
non-parties to be made in all types of cases. The applicant should be
required to show that the documents sought are of a class that could be

obtained under a subpoena at the trial and also that the requirements of O 24

r 7A and O 24 r 13 are satisfied.
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Section 17: Interlocutory applications and summary assessment of
costs [Proposals 30 to 32 — Recommendations 81 to 92]

67.

With a view to reducing the number of interlocutory applications (which

generally add to costs and delay), the Working Party is in favour of

introducing rules and practice directions whereby :-

(a)

(b)

(c)

(d)

the parties are encouraged to adopt a reasonable and cooperative
attitude in relation to all procedural issues, penalising unreasonable

attitudes by costs sanctions where appropriate;

the court is empowered, of its own motion and without hearing the
parties, to make procedural orders nisi which are necessary or
desirable and unlikely to be controversial, with liberty to the parties to

apply for the order not to be made absolute;

interlocutory orders made after non-compliance with an order made
on the summons for directions are “self-executing”, ie, they prescribe
an appropriate sanction which automatically applies in the event of
any further failure to comply; with any relief from such sanction not
being granted as a matter of course, but being dependent upon the
party in default being able to give a reasonable explanation for non-
compliance and on any such relief being made subject to appropriate

terms;

applications are, so far as practicable, dealt with on paper without the
need for a hearing and, to this end, appropriate procedures are
introduced to enable the master either to deal with the application at
once on the papers, or to adjourn it for an oral hearing before either a
master or a judge; with an appeal as of right from the master to the

judge;
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68.

69.

70.

(e) unwarranted interlocutory appeals are met with appropriate costs and

other sanctions; and,
(f)  far fewer time summonses will be taken out or allowed.

It 1s recognized that unrepresented litigants may find it difficult to formulate
their submissions on paper. In such cases, the master would generally be

expected not to deal with the matter purely on paper.

A summary assessment of costs is a process whereby the court which has
just heard an interlocutory application assesses in a broad-brush way the
amount of costs one party should be ordered to pay to the other without a
process of taxation; and ordering payment to be made within a short period
of time, rather than at the end of the proceedings. Orders for summary
assessment have been found to be a useful deterrent against unwarranted or

unreasonable interlocutory applications in England and Wales.

The Working Party recommends that the court should be encouraged, where
appropriate, to undertake such summary assessments, always retaining a
discretion to make a provisional summary assessment or ordering the costs
to go to taxation. Supporting procedural rules aimed at ensuring that the
court has sufficient information to make the summary assessment are
outlined in the Final Report. It is also recognized that efforts must be made

to promote consistency and realism in the making of such orders.

Section 18: Wasted costs [Proposals 33 and 34 — Recommendations 93 to 97]

71.

In the light of consultees’ views, the Working Party recommends that the
present threshold for making wasted costs orders — impropriety,
unreasonableness or delay such as to amount to misconduct on the part of

the lawyer in question — should not be lowered to include negligence which
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72.

73.

does not amount to misconduct. It recommends that the present jurisdiction

should be extended to cover barristers.

Steps should be taken to reduce the danger of disproportionate satellite
litigation being spawned by the wasted costs jurisdiction. It should be made

clear in the rules or practice directions that :-

(a) the risk of a wasted costs claim being disproportionate in terms of
effort or expense will be treated as an important negative factor when
deciding whether the relevant lawyer should show cause why he

should not have to bear the costs personally under O 62 r 8(2); and,

(b) the court will refuse to make a “show cause” order unless on the
material before it there is a clear case which, if unanswered, would
justify a wasted costs order: nebulous or highly arguable allegations
likely to lead to disproportionate satellite litigation should be rejected

as a basis for a wasted costs application.

Measures must also be taken against possible abuse by one party seeking a
wasted costs order against the other side’s lawyers as a means of
intimidation or oppression or of depriving the other side of their lawyers
familiar with the case. Accordingly, the rules should provide, both in
relation to applications for a “show cause” order and at the stage of deciding

whether to make a wasted costs order, that :-

(a) applications against the other side’s lawyers should only be made at

the conclusion of the proceedings;

(b)  threats of such proceedings should be treated as improper if made
with a view to pressurising or intimidating the other party or his

lawyers; and,
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74.

(c) any party who wishes to put the other side’s lawyers on notice of a
potential claim for wasted costs should refrain from doing so unless
he is able to particularise the misconduct on the part of such lawyers
alleged to be the reason for incurring wasted costs and to identify the

evidence or other materials relied on in support.

The court should also be sensitive to cases where a practitioner is precluded
by legal professional privilege from giving his full answer to any such
application, so that in such cases, the court should not make an order unless,
proceeding with extreme care, it is satisfied that there is nothing the
practitioner could say, if unconstrained, to resist the order; and that it is in

all the circumstances fair to make the order.

Section 19: Witness statements and evidence /Proposals 35 to 37 —

75.

76.

Recommendations 98 to 100]

Proposal 35 canvassed adoption of CPR provisions which give the court
power to exclude evidence that would otherwise be admissible with a view
to countering the tendency to overload the evidence and to invest
disproportionate effort and expenditure in the preparation of witness
statements. This attracted objections from many consultees as being
contrary to fundamental common law principles, as being unworkable and
as undesirably requiring the judge to descend into the arena. The general
view was that the court ought instead to use its case management powers
and costs sanctions to deter prolixity rather than attempt to exclude

evidence.

In the context of other reforms which have been proposed, the Working
Party agrees that such a case management approach is preferable. It is also

noted that a more stringent attitude towards relevance has been adopted in
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77.

some authorities so that undue prolixity may render reiterations of evidence

irrelevant and subject to exclusion on that ground.

To discourage over-worked witness statements, the Working Party
recommends adopting a rule giving the court discretion to permit witnesses
to go beyond the contents of their witness statements if there is good reason

for doing so and, if necessary, allowing them to do so subject to terms.

Section 20: Expert evidence [Proposals 38 to 40 — Recommendations 101

78.

79.

80.

to 107]

Expert evidence is presently governed by section 58 of the Evidence
Ordinance which lays down as conditions of admissibility the requirement
that the witness and the subject-matter of the evidence qualify for expert
status, and that the evidence is relevant to the issues in dispute. By O 38 r 4,
the court has power to limit the number of experts to be called and, by O 38
r 36, expert evidence can only be called with the leave of the court if pre-
trial disclosure of the substance of his evidence, usually by exchange of

expert reports, has been made.

In the Working Party’s view, it is unnecessary to introduce a general
discretionary power to exclude expert evidence which has not been
excluded under the present rules. The Working Party accordingly

recommends against adopting Proposal 38.

Under Proposal 39, five measures aimed at countering a lack of impartiality
or independence among expert witnesses were canvassed. Three of these
received widespread support: (i) a rule expressly emphasising the
supremacy of the expert’s duty to the court over and above any duty owed
to the client or person paying his fees; (i1) a rule requiring the expert to

acknowledge that overriding duty in his report; and (iii) a rule requiring him
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81.

82.

83.

to declare his agreement to be bound by an approved code of conduct for

experts. The Final Report makes recommendations along those lines.

The fourth measure, involving the suggestion that experts be required to
disclose the substance of the instructions upon which their report is based,
raised serious concerns as to the abrogation of legal professional privilege
and possible inconsistency with the right to confidential legal advice
protected by Article 35 of the Basic Law. In the light of these concerns
(which raise arguable issues), the Working Party has decided against
adoption of this proposal.

The fifth measure canvassed was aimed at supporting the independence of
experts by permitting them to approach the court for directions in their own
names and capacity without notice to the parties, but at the parties’ expense.
This met cogent objections, including the argument that it is likely to inject
distrust between parties and their experts through use of an undesirably non-
transparent procedure which was likely to erode legal professional privilege.
Many consultees also suggested that such a power is unlikely to be used, it
being much more plausible that an expert would ask his client to seek

directions if any question regarding his own role arose.

The Working Party recognizes that the appointment of single joint experts
may be beneficial only in certain cases and may be counter-productive in
others. It recommends that the court should have power to order the parties
to appoint a single joint expert upon application by at least one of the
parties, subject to the court being satisfied, having taken into account
specified guidelines, that the other party’s refusal to agree to a single joint

expert is unreasonable in the circumstances.

E28



Civil Justice Reform - Final Report (Executive Summary)

Section 21: Case managing trials /Proposal 41 — Recommendations 108]

84.

85.

As with similar proposals discussed above, the Working Party recommends
against introducing a power for the court to exclude otherwise relevant and
admissible evidence which may be thought likely to contribute to prolixity

in the trial context.

The favoured approach, recommended by the Working Party, is to adopt
enhanced powers for managing trials (such as those to be found in Western
Australia) enabling appropriate directions to be given at the pre-trial review
stage and also to rein in prolixity by adopting a more stringent view of

relevance in the course of the trial.

Section 22: Leave to appeal [Proposals 42 to 47 — Recommendations 109

86.

87.

to 118]

Reflecting the general support for this proposal by consultees and the
practice that has long been in place in other jurisdictions, the Working Party
recommends that a requirement for leave to appeal should be introduced for
interlocutory appeals from the CFI judge to the Court of Appeal. Excepted
from this rule should be cases where the interlocutory decision is decisive of
a party’s substantive rights (involving summary judgments, striking-out
orders and the like) and also specially exempted cases (such as orders for
contempt, refusals of habeas corpus, refusals of leave to bring judicial
review proceedings, and so forth). Appeals from the master to the CFI

judge should continue to be available as of right.

Procedures designed to avoid separate oral hearings for applications for
leave to appeal should be introduced. Where the Court of Appeal refuses
leave, such refusal should be final, with no right to apply for leave to appeal

to the Court of Final Appeal. Where, however, the Court of Appeal grants
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88.

89.

leave and determines the appeal, leave to appeal to the CFA may be granted
under section 22(1) of the Hong Kong Court of Final Appeal Ordinance
where the question involved is one which, by reason of its great general or
public importance, or otherwise, ought to be submitted to the Court for

decision.

It is not recommended that a requirement for leave to appeal should be
introduced in respect of final (as opposed to interlocutory) judgments at first

instance.

Where leave to appeal is required, leave should only be granted where the
court considers that the appeal would have a reasonable prospect of success
(understood to mean something more than a prospect of success which is
“not fanciful”, but without having to be “probable”). Leave should also be

granted where there is some other compelling reason why the appeal should

be heard.

Section 23: Appeals [Proposals 48 to 50 — Recommendations 119 to 121]

90.

91.

The proposed introduction of a case management questionnaire was thought
unhelpful by all the judges of the Court of Appeal and is therefore not

recommended.

However, in accordance with the unanimous views of those judges, the
Working Party recommends that procedures be introduced to enable
interlocutory applications relating to pending appeals (eg, for a stay of
execution or for security for the costs of the appeal) to be dealt with on
paper by two Justices of Appeal without a hearing, giving brief reasons for
their decision; or, if appropriate, directing that there should be a hearing

before themselves or before a panel of three judges. Appeals from such
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92.

decisions should be subject to the usual requirements of the Court of Final

Appeal for leave to appeal in respect of interlocutory questions.

Appeals to the Court of Appeal are presently in the nature of a re-hearing
where the facts may be re-assessed and, exceptionally, new evidence
admitted. Consultees were generally against changing this and were not in
favour of the Court of Appeal moving more towards a function of reviewing
the lower court’s decision, as has occurred in England and Wales under the
CPR. The Working Party agrees and does not recommend change in this

context.

Section 24: General approach to inter-party costs /Proposal 51 —

93.

94.

Recommendation 122]

Under the RHC, the award of costs is in the court’s discretion. However,
O 62 r 3(2) establishes as the usual or dominant approach, the principle that
costs should be ordered to “follow the event”, ie, paid by the loser to the
winner of the interlocutory application or the action, as the case may be.
The rules also recognize that costs orders may be used to deter unwarranted
steps in the proceedings. The latter approach is, however, not expressed to

be a dominant principle.
Proposal 51 canvassed modification to the dominant rule in three respects :-

(a) that the “follow the event” principle should no longer be dominant,

but merely one principle to guide the court’s discretion;

(b) that the reasonableness or otherwise of the parties’ conduct should be
expressly linked to the “overriding objective” canvassed in Proposal 1
and should be made the basis for making interlocutory costs orders;

and,
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95.

96.

(c) that costs orders should be made in respect of the parties’ conduct

before as well as during the proceedings.

The Working Party recommends adoption of the first and second aspects of

the proposal with certain qualifications :-

(a) the “follow the event” principle should remain the usual approach
when dealing with the costs of an action and any interlocutory costs

ordered to be “in the cause”;

(b) it should also remain an important basis for dealing with interlocutory
costs but should not be accorded dominant status in that context; the
use of costs orders to deter unreasonable interlocutory behaviour

should be given equal, if not greater, prominence; and,

(c) the rule should require the court to have regard to the underlying
objectives referred to in Recommendation 2, as well as other relevant

matters.

The third suggestion, for costs order to be made in respect of pre-
commencement conduct, is not adopted, in line with the Working Party’s

objective of avoiding front-loaded costs.

Section 25: Costs transparency /[Proposals 52, 53, 55 and 56 —

97.

Recommendations 123 to 129]

The Final Report responds to criticisms from some quarters that the Interim
Report is deficient in failing to deal with conditional (or contingency) fees
and higher rights of audience for solicitors. Each of these matters involves
complex questions and falls outside the Working Party’s remit. However, in
so far as it 1s suggested that they necessarily represent an expedient way to

reduce costs in civil litigation, that proposition is not accepted.
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98.

99.

100.

The Working Party, with the exception of one member, recommends
adoption of Proposal 52 after further consultation as to its implementation.
This involves solicitors and barristers being placed under an obligation to
provide their clients with full information as to the basis on which fees and
disbursements will be charged; giving their best estimates of their fees and
other costs to cover various stages of the litigation process; and updating or
revising information and estimates as and when circumstances require,
giving reasons for any such changes. It is envisaged that solicitors should
have a duty to provide such information and estimates upon receiving
instructions and that barristers should provide the same via their instructing

solicitors upon request by the client or the solicitors.

After reviewing previous unsuccessful attempts by the Bar Council at
introducing relevant reforms and surveying the published views of various
sectors of the public on the matter, the Interim Report canvassed in Proposal
53 the removal, by legislation if necessary, of restrictive rules currently
forming part of the Bar Code which prevent publication by those barristers
who may wish to do so, of information about their practices, fees charged

and experience or expertise in a seemly and properly regulated manner.

However, in view of strongly divergent views, the majority of the Working
Party considered it inappropriate to reach a concluded view at the present
stage. No one disputed that transparency in relation to barristers’ fees is
desirable, but the Working Party (except two members) considered it
preferable to recommend that further consultation should be undertaken by
the Chief Justice as to whether rules permitting the publication by barristers
of information about their fees are desirable, leaving all options open for the

present. The Working Party so recommends.
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101.

102.

103.

The two members were opposed to any consultation which contemplated
change by way of legislation, arguing that professional autonomy has to be

respected and preserved.

The Working Party noted the difficulties experienced in England and Wales
in attempting to define and operate a system of benchmark costs. The
concern expressed by some members that the concept of “benchmark costs”
might encourage anti-competitive behaviour persists. The Working Party
accordingly considers that a less ambitious course, involving the regular
collection, tabulation and publication of available reliable information as to
fees and costs, derived from sources such as awards made on taxation,
should be adopted with a view to developing costs indications for general

guidance.

The Working Party does not recommend adoption of the proposal that the
parties should be obliged to make mutual disclosure of costs incurred and
estimated future costs given strong opposition from many consultees,

primarily on the ground that this would impair legal professional privilege.

Section 26: Challenging one’s own lawyer’s bill /Proposal 54 —

Recommendation 130]

104. The Working Party recommends against altering the rules which presently

govern a client’s entitlement to challenge his own lawyer’s charges on a

solicitor and own client taxation.

Section 27: Taxing the other side’s costs /Proposals 57 to 61 —

105.

Recommendations 131 to 136]

A provision in the 1st Schedule to Order 62 lays down an anomalously

generous criterion for the acceptance of counsel’s fees on a party and party
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106.

107.

108.

taxation. The Working Party recommends its deletion so that such fees are

taxed in accordance with the usual party and party approach.

It is also recommended that sanctioned offers and payments be applicable to
the costs of undertaking inter-partes taxations, except in cases involving

legally-aided parties.

The Working Party supports the proposal that the court should have a
discretion to conduct provisional taxations on the papers, with any party
dissatisfied with the award being entitled to require an oral taxation hearing,
but subject to possible costs sanctions if he fails to do materially better at

the hearing.

The Working Party also supports introduction of rules or practice directions,
backed by flexible costs sanctions, requiring the parties to a taxation to file
documents in prescribed form, with bills of costs supported by and cross-
referenced to taxation bundles and objections to items in such bills taken on

clearly stated grounds.

Section 28: CPR Schedule /Proposal 62 — Recommendation 137]

109.

This Proposal is nugatory in the light of Recommendation 1.

Section 29: Alternative dispute resolution /Proposals 63 to 68 —

110.

Recommendations 138 to 143]

The Interim Report placed before consultees six options for how the court

should approach alternative dispute. These involved :-

(a) a statutory rule which makes ADR compulsory for particular types of

cases;

(b)  arule whereby the court may order the parties to engage in ADR;
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111.

112.

113.

(c) arule making ADR compulsory where one party elects for ADR;

(d) arule enabling the Director of Legal Aid to limit legal aid to ADR in
appropriate cases, making an attempt at ADR a condition of any

further legal aid;

(e) a rule making an unreasonable refusal of ADR or uncooperativeness

in the ADR process the basis for making an adverse costs order; and,

(f)  an approach whereby the court’s role is limited to encouraging and

facilitating purely voluntary ADR.

The Final Report focusses particularly on mediation, but intends the

discussion to take in all relevant forms of ADR.

Five general concerns or objections were voiced in the consultation process
touching upon (i) the constitutionality of making access to the court
conditional on undertaking mediation; (i1) the duty of the court to resolve
disputes rather than sending parties elsewhere; (iii) the adequacy of
mediation services in Hong Kong; (iv) the inherent probability of failure
where mediation is other than voluntary; and (v) the risk of incurring
additional costs where mediation fails. The legal aid proposal was also
thought by some to be discriminatory against poorer litigants and the costs

proposal thought to be of doubtful workability.

The Working Party agrees that these concerns are important and must be
addressed in deciding which of the options to recommend. After detailed
consideration of each of the issues raised, the Working Party has decided to

make the following recommendations :-

(a)  that the uncontroversial Proposal 68 (for the court to provide litigants

with better information and support with a view to encouraging
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greater use of purely voluntary mediation) should be adopted in
conjunction with other appropriate measures to promote court-related

mediation;

(b) that, subject to further study and consultation and subject to detailed
rules being promulgated, the Legal Aid Department should have
power in suitable cases to limit its initial funding of persons who
qualify for legal aid to the funding of mediation, retaining its power
to fund court proceedings where mediation is inappropriate or where

mediation has failed; and,

(c) that Proposal 67 should be adopted, so that, subject to the adoption
(after due consultation) of appropriate rules, the court should have
power, after taking into account all relevant circumstances, to make
adverse costs orders in cases where mediation has been unreasonably
refused after a party has served a notice requesting mediation on the
other party or parties; or after mediation has been recommended by

the court on the application of a party or of its own motion.

Section 30: Unrepresented litigants

114. The Final Report discusses actual and potential initiatives from within and
outside the Judiciary towards helping unrepresented litigants to navigate
litigation in the courts. It describes recent measures taken by the Judiciary,
especially the establishment in December 2003 of a Resource Centre for
unrepresented litigants in the High Court Building. Details are on the

Centre’s website at http:/rcul.judiciary.gov.hk/rc/cover.htm. Aspects of

recommendations for reform which require sensitivity to the needs of such

litigants are also discussed.
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Section 31: Judicial review [Proposals 69 to 73 — Recommendations 144

115.

116.

117.

118.

to 149]

The Working Party recommends adopting Proposal 69 to help clarify the
rules as to when judicial review procedures must, and when they may, be

used.

It also supports the proposal that provision should be made to enable
persons wishing to make representations at the substantive hearing, subject
to the court’s discretion, to be heard in support of, as well as in opposition to,

an application for judicial review.

Proposals 71 and 72 are supported. The Working Party considers it
beneficial to have a rule requiring applications for leave to bring a claim for
judicial review to be served on the proposed respondent and on any other
persons known by the applicant to be directly affected by the claim. The
persons served would have the choice of either acknowledging service and
putting forward written grounds for resisting the application or grounds in
support, additional to those relied on by the applicant; or declining to
participate unless and until the applicant secures leave to bring the claim for
judicial review. Where leave is granted, the order granting leave and any
case management directions should be served by the applicant on the
respondent (whether or not he has acknowledged service) and on all
interested parties who have acknowledged service. Such persons would then
be entitled, if they so wish, to file grounds and evidence to contest, or to

support on additional grounds, the claim for judicial review.

The Working Party is not in favour of Proposal 73 for a rule expressly
empowering the court in stated circumstances, after quashing a public

authority’s decision, itself to take that decision.
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Section 32: Material support for the reforms /Proposals 76 to 80 —

119.

Recommendation 150]

The Final Report emphasises the need for adequate resources, proper
training of all concerned, the supporting use of information technology and
continuous monitoring in relation to the implementation of the proposed
reforms. Consultees were unanimously of the view that these are essential

requirements.
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FINAL REPORT

Section 1: Introduction

1.1
1.

1.2

Terms of reference

In February 2000, this Working Party was appointed by the Chief Justice

with the following terms of reference :-

“To review the civil rules and procedures of the High Court and to
recommend changes thereto with a view to ensuring and improving access
to justice at reasonable cost and speed.”

Membership of Working Party

The Working Party consists of the following members :-

The Hon Mr Justice Chan, Permanent Judge of the Hong Kong Court of
Final Appeal (Chairman)

The Hon Mr Justice Ribeiro, Permanent Judge of the Hong Kong Court of
Final Appeal (Deputy Chairman)

The Hon Mr Justice Ma, Chief Judge of the High Court (as from 18 August
2003)

The Hon Mr Justice Rogers, Vice-President of the Court of Appeal

The Hon Mr Justice Seagroatt, Judge of the Court of First Instance (until
17 August 2003, appointment terminating upon retirement from the
Bench)

The Hon Mr Justice Hartmann, Judge of the Court of First Instance
The Hon Madam Justice Chu, Judge of the Court of First Instance

Mr lan Wingfield, Law Officer, Member of the Department of Justice
appointed in consultation with the Secretary for Justice

Mr S Y Chan, Director of Legal Aid
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1.3

Notes

Mr Geoffrey Ma SC, Barrister appointed in consultation with the Chairman
of the Bar Association (until 3 December 2001) re-appointed as the
Hon Mr Justice Ma CJHC (above).

Mr Ambrose Ho SC, Barrister appointed in consultation with the Chairman
of the Bar Association (as from 3 December 2001)

Mr Patrick Swain, Solicitor appointed in consultation with the President of
the Law Society

Professor Michael Wilkinson, University of Hong Kong
Mrs Pamela Chan, Chief Executive of the Consumer Council
Master Jeremy Poon, Master of the High Court (Secretary)

Mr Hui Ka Ho, Magistrate (Research Officer)

The Interim Report and Consultative Paper

On 21 November 2001, the Interim Report and Consultative Paper (“the
Interim Report”) was published. It was made available in print and CD-
ROM versions and also published on the internet.' Its publication was
accompanied by a press conference as well as briefings to members of the
Legislative Council’s Panel on Administration of Justice and Legal
Services, representatives of the Bar Council, the Council of the Law
Society, the Department of Justice and the local media. Judges and masters

of the High Court and District Court were also briefed.

It was originally intended that the consultation period should last for five
months, ending on 30 April 2002. However, at the request of the Bar
Council, this was extended by two months to the end of June 2002. During

the consultation period, members of the Working Party gave a number of

The Working Party’s website is at http://www.civiljustice.gov.hk.
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1.4

press interviews on the mooted reforms. They also gave lectures and spoke
at seminars involving various interested bodies, as indicated on our website.

Appendix 1 lists the Consultation Activities undertaken.

Some 5,000 copies of the print version and over 500 CD-ROMs of the
Interim Report were distributed, as were approximately 12,000 copies of the
Executive Summary. The website received over 41,000 hits, including
almost 6,000 download hits (over 1,600 of which were for downloading the

entire Interim Report).

A total of 96 written submissions were received, ranging from substantial
responses by interested entities discussing the whole range of proposals to
individual comments on particular proposals. They also included a few
responses of no relevance to the consultation exercise. The names and

available details of the respondents are listed in Appendix 2.

The object of this Final Report

The Working Party now seeks, in the light of the responses received in the
consultation process, to identify the areas where reform is considered
necessary or desirable and to make recommendations to the Chief Justice

accordingly.

We should perhaps make it clear that recommendations made in this Final
Report are formulated with a view to identifying the changes thought
necessary or desirable, not as an exercise in drafting. Furthermore, the
recommendations made focus directly on the rules thought to require
change, without attempting to identify any consequential changes that
would be necessary if the recommendations were accepted. Where existing

rules have not been mentioned, this is because the Working Party has not
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considered any reforms specifically directed at those rules. However, such
rules may require consequential amendment or may profit from further

consideration on a separate occasion.’

Notes

2 This applies in particular to rules relating to enforcement of judgments and orders which

have not been addressed either in the Interim Report or in this Final Report.
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Section 2: A new code or selective amendment?

Proposals 74 and 75

Proposal 74

Assuming that a series of Proposals in this Report are to be recommended by the
Working Party, they should be implemented by adopting a new set of rules along
the lines of the CPR and of relevant rules from other jurisdictions (with any
necessary modifications).

Interim Report paras 693-701

Proposal 75

In the alternative to Proposal 74, recommended Proposals should be implemented
by amending, but otherwise retaining, the existing RHC.

Interim Report paras 693-701

9.  As is evident from the numerous proposals floated for consultation in the
Interim Report, a large number of procedural innovations deriving from
other jurisdictions, particularly England and Wales, merit consideration and
may help to increase the cost-effectiveness of litigation in Hong Kong.
Some of these innovations could no doubt be grafted onto our existing
system of rules. Such was the approach in New South Wales and is the
approach canvassed by Proposal 75. It also falls to be considered whether,
as Lord Woolf forcefully argued, the adoption of an entirely new code along
the lines of the Civil Procedure Rules 1998 (“CPR”) is either essential or
desirable for the effective implementation of the proposed reforms. This is

the option canvassed by Proposal 74.
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2.1
10.

11.

Notes

The consultation response

The choice between the two Proposals is not an easy one. While this issue
was raised near the end of the Interim Report, after discussion of the range
of possible reforms, it should be dealt with here at the outset since the

option chosen provides the setting for dealing with all the other proposals.

Respondents to the consultation were much divided in their views.” As the
Hon Ms Margaret Ng, speaking in Legco, pointed out, the broad themes in
the Interim Report mostly received general support in principle but were
nonetheless “deeply controversial when it comes to the details of

4

implementation.”® Some of those in favour of adopting an entirely new

code along the lines of the CPR’ argued that such an approach :-
e was needed to promote a necessary cultural change;

e would introduce rules in plain English which would be more user-

friendly;

e would avoid possible clashes between old rules and new concepts, and so

avoid satellite litigation;

Indeed, the DOJ thought it premature to take a stand on this issue and reserved its
position until after the Final Report.

References to named members of the Legislative Council “speaking in Legco” are
references to speeches made on 8 May 2002 when a motion debate on the Interim Report
was held.

Including, sometimes with qualifications, several High Court judges, the District Court
judges and masters, the Hon Ms Margaret Ng speaking in Legco, the APAA, the
JCGWQG, three firms of solicitors and three individual respondents. One set of barristers’
chambers preferred Proposal 74, but said it held no strong view.
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12.

Notes

would avoid a great deal of drafting since most of the CPR could simply

be adopted;

would enable the courts to treat English decisions on the CPR as

persuasive precedents.

Those in favour of Proposal 75 and so of proceeding by way of amendment

to the RHC included the Bar Association and the Law Society.” A variety

of reasons were given, including the following :-

(a)

(b)

(c)

The Bar Association stressed the relative ease of mastering

amendments over having to learn a whole new code :-

...... given the long history of the existing rules, it is relatively easier for lawyers
and judges to adapt to changes by familiarising themselves with specific
amendments as opposed to a wholly new code.”

The Law Society thought a new code unnecessary :-

...... the reforms can and should be implemented (to the same degree in
substance) by amending and supplementing the existing rules and where
necessary re-interpreting existing rules.”

One set of barristers’ chambers argued in favour of incremental

change :-

“We believe that a ‘step-by-step’ approach, rather than a ‘root and branch’
change, is more appropriate for Hong Kong. We consider that the existing civil
system, which has evolved over 150 years, if it is properly used and amended
where necessary, represents a tested framework for the efficient and effective
administration of civil justice. It provides reasonable certainty as to the likely
result which is important.”

6

Others in favour of Proposal 75 included several other High Court judges, the High
Court masters, a set of barristers’ chambers, a firm of solicitors, the HKMLA and a
member of the English Bar.
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(d) One judge stressed the need for caution as a reason for favouring
Proposal 75 :-
“The amendment route, whilst requiring a greater investment initially in terms of

effort, is considerably less fraught with risks and therefore the less likely to
disappoint in the long run.”

(e) A solicitors’ firm questioned the benefits of opting for an entirely
new procedural code :-
“It is far too early to categorically state that there should be wholesale civil
procedure reform based on the experience of England. Further, the little credible
evidence that exists to date suggests that whilst reform may have reduced (in part)
the complexity of civil litigation (in fast track cases in England), there has not
generally been any significant saving of costs or reduction in delay. On that basis,

thus far, we are not convinced that it is ‘necessary’ to have wholesale civil
procedure reform in Hong Kong.”

(f) The HKMLA favoured a cautious, phased approach, monitoring the
impact of reforms before considering further steps. They also pointed
to the increasing complexity of the CPR as a reason to avoid their

adoption.

2.2 The Working Party’s view
(a)  The anticipated benefits of an entirely new code

13. In March 2001, the first evaluation of the operation of the CPR was
published by the Lord Chancellor’s Department (the “LCD”) entitled
Emerging Findings (“LCD-EF”). The criteria adopted for measuring the

success of the reforms involved asking to what extent they had led to :-
(a) litigation being avoided wherever possible;
(b) litigation becoming less adversarial and more co-operative;

(c) litigation becoming less complex;
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14.

15.

16.

(d) the timescale of litigation becoming shorter and more certain;

(e) the cost of litigation becoming more affordable, more predictable, and
more proportionate to the value and complexity of individual cases;

and,

(f)  parties of limited financial means becoming able to conduct litigation

on a more equal footing.

These criteria are helpful in trying to decide whether to adopt the CPR as a
whole. One may ask — while always bearing in mind the circumstances
peculiar to Hong Kong — to what extent those benefits appear to have been
achieved in England and Wales during the first 42 years or so of the new

code’s operation.

From available assessments of the performance of the CPR, it appears that
the CPR have been successful in some areas but disappointing in others. It
seems clear that fewer proceedings are being started and that the time taken
between issuing those proceedings and trial has on average been
significantly reduced. It also appears that in some areas, litigation may have
become less adversarial and more cooperative with more cases settling
earlier and fewer cases settling at the courtroom door. These are the
successes, particularly in relation to smaller, lower-value cases. However,
there have been notable disappointments in relation to costs and complexity.
There is also doubt as to whether greater equality between wealthy and less

wealthy litigants has been achieved.

Of special concern has been the acknowledged failure, so far, to bring

litigation costs down. Worse still, the problem of front-end loading of costs
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Notes

arising from introducing measures such as the pre-action protocols has

actually led to an increase in costs in some cases.

(a)

(b)

(d)

(e)

In March 2001, the 3™ survey of the English Law Society’s Woolf
Network” found that 45% of respondents thought that front-loaded

costs were a problem.

In February 2002, the 4™ Woolf Network survey recorded 81% of
respondents as saying that they did not agree that the new procedures

were cheaper for their clients.

In its second Evaluation published in August 2002, entitled Further
Findings (“LCD-FF”), the LCD suggested that it was still too early to
provide a definitive view on costs. However, it acknowledged that
costs were a major problem :-

“A key criterion of the Access to Justice report was that litigation should be less
expensive and the costs more proportionate to the value and complexity of claims.
There has been a mixed response to the question of the effect of the reforms on
the cost of litigation although there is growing evidence of an increase in at least

some areas. For example, 45% of respondents to the Law Society Woolf
Network 3rd survey said that front-loading of costs was a problem.”®

Lord Justice May was cited as having highlighted costs “as the
biggest problem which could endanger the success of the CPR.””

In a study' conducted by Goriely, Moorhead and Abrams to assess

the impact of the reforms on parties’ pre-action behaviour in relation

A group of some 130 solicitors who agreed to be polled by the Law Society on their
perception of the CPR’s operation (initially twice yearly, later yearly) as a means of
monitoring the reforms.

At §7.2.
LCD-FF §7.3.

10
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Q)

(2

to personal injury, clinical negligence and housing claims, the authors
described costs as posing an intractable problem, commenting as
follows :-

“Reducing costs was a major objective of the reform process. Although the
evidence on this issue is far from conclusive, initial indications do not suggest
that case costs have decreased. Each potential saving in the reform is offset by

other changes that require more work, or bring forward work to an early stage, so
that it is required in a greater proportion of cases.”

Their findings also suggested that in the areas studied, costs had not
become less disproportionate.

3

‘....... both costs and damages had increased. This meant that, when expressed as
a proportion of damages, costs had remained constant. In both the pre- and post-
Woolf samples, the cost of small cases amounted to 68% of damages.”

While 92% of the respondents to the 5™ Woolf Network survey of
December 2002 considered that the reforms were working well
overall, this was subject to important qualifications. The Executive
Summary reported that the areas where concerns were expressed
involved “the costs rules and problems with conditional fees,
frontloading of costs, poor court performance, judicial inconsistency

and insufficient enforcement of protocols™.

When addressing the 5" Worldwide Common Law Judiciary
Conference in Sydney on 10 April 2003, Lord Woolf CIJ

Tamara Goriely, Richard Moorhead and Pamela Adams, More Civil Justice? The Impact
of the Woolf Reforms on pre-action behaviour, Research Study 43 Summary, (The Law
Society and the Civil Justice Council).

11
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17.

18.

19.

Notes

acknowledged that the CPR “have not yet tackled the problem of

costs”.!!

Turning to the issue of complexity, the hope that the new code would
provide a simple, user-friendly system of civil procedure appears not to
have been fulfilled. The belief was that it might be possible in most cases to
do away with references to decided cases, relying instead on broadly
formulated rules construed with the guidance of the overriding objective and
supplemented by practice directions and practice guides expressed in helpful

language.

This has proved over-optimistic, as inspection of the White Book (now
similar in size and complexity to the pre-CPR White Book, supplemented
by a volume of forms) or any search of a legal database on a procedural
question will testify. The rules, practice directions and practice guides are
substantial in volume. Since judicial decisions and transcripts of judgments,
including those on procedural points are now widely accessible, case-law on
the CPR is increasing and is frequently being cited in judgments. The
accretions of case-law to the RSC are being replaced by accretions to the
CPR. One respondent to the 5™ Woolf Network survey questioned “whether

Woolf will resemble pre-Woolf procedure in 5, 10 or 15 years’ time.”

In some cases, the build-up of case-law has been essential since the new
code has naturally thrown up questions requiring clarification by the court.
The case of Lownds v Home Olffice [2002] 1 WLR 2450 (Practice Note) is
one example. There, a costs bill of £19,405.38 had been run up by the

11

In a wide-ranging speech on “Current Challenges in Judging”, his Lordship stated: “The
general view of the new rules is that they have improved procedure but, for reasons that I
have not time to explain, they have not yet tackled the problem of costs.”

12
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20.

Notes

claimant in respect of a claim which had settled for £3,000. The CPR rule
for taxing (“assessing” in CPR language) costs on the standard basis
provides that the costs must be reasonably incurred and also
“proportionate”. The costs judge assessed them in this case at £16,784.53.
Lord Woolf CJ in the Court of Appeal described the important issues raised
as follows :-
“Because of the central role that proportionality should have in the resolution of
civil litigation, it is essential that courts attach the appropriate significance to the
requirement of proportionality when making orders for costs and when assessing
the amount of costs. What has however caused practitioners and the members of
the judiciary who have to assess costs difficulty is how to give effect to the
requirement of proportionality. In particular there is uncertainty as to the
relationship between the requirement of reasonableness and the requirement of
proportionality. Where there is a conflict between reasonableness and
proportionality does one requirement prevail over the other and, if so, which
requirement is it that takes precedence? There is also the question of whether the

proportionality test is to be applied globally or on an item by item basis, or both
globally and on an item by item basis.”"

The concept of “proportionality” is central to the Woolf reforms. It is
therefore significant (and perhaps a little surprising) that these basic
questions as to how that concept works in this important context remained
outstanding until Lownds was decided in March 2002, almost 3 years after
the CPR first came into operation. Given the doubts, there will have been
unavoidable inconsistency in judges’ decisions in earlier, similar cases.

Plainly, judicial guidance is an essential aspect of establishing the new code

12

The Court of Appeal explained that the correct approach involved a two-stage approach,
looking first at the global amount and then at each item of the bill in turn. If the global
amount was not disproportionate, one needs only to consider the reasonableness of each
item. But if disproportionate, the necessity of incurring each item would also have to be
considered and if unnecessary, the item would be disallowed. The court considered the
proportionate amount to be in the region of £6,500 to £7,000 but left the award
untouched since it decided against giving the guidance offered retrospective effect.
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21.

()
22.

Notes

and illustrating how the broad concepts it employs should operate. This

inexorably leads to the development of a procedural jurisprudence.

The aim of making the rules more understandable to unrepresented litigants
by eliminating the use of legal Latin and replacing archaic expressions with
more modern ones may have had some success in England and Wales.
However, in the Hong Kong context, where the vast majority of
unrepresented litigants refer to the Chinese rather than the English version
of the RHC, this benefit does not accrue from adopting the CPR. Instead, as
indicated above, simplifying and modernising the English version would
require a fresh Chinese translation, but with little return to justify such an
investment of labour. While it is possible that the more modern English of
the CPR would be easier to translate and might result in rules in Chinese
which may be a little easier to understand, the problems of Latinisms and
archaic English do not arise in relation to the Chinese version of the RHC in
its present form. Procedural concepts have been given functional
translations, that is, translations in contemporary Chinese indicating the

purpose or effect of the procedure in question, requiring no modernisation.

An entirely new code would mean more disruption

The effort involved in effecting a major reform to the civil justice system
would be substantial whichever approach is adopted. However, whereas the
Proposal 75 approach of amending the RHC might involve more effort in
the initial drafting process, it is likely to make considerably fewer demands

3

on the legal community as a whole.”” Learning about amendments and

13

Meaning the elements of our legal community, being members of the legal profession
and otherwise, which may have cause to be concerned with civil litigation.
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23.

24.

Notes

additions to familiar rules in the RHC will take some doing. But it would be
less disruptive and less demanding than to require everyone to master an
entirely new procedural code. If, for example, we were to adopt the CPR,
every member of the legal community would have to learn not only what
changes have been made and what new measures introduced, but also the
new terminology and where exactly in the new rules equivalents — if they
exist — of procedures presently contained in the Orders of the RHC are to be
found. They would also have to familiarise themselves with the case-law
that has developed in relation to the CPR in England and Wales and discard

much of the familiar case-law illuminating the RHC.

While it is tempting to think that adopting the CPR wholesale would result
in huge savings in the drafting department, adopting the CPR methodology
of introducing broadly formulated rules coupled with practice directions and
practice guides'* would still necessitate a substantial amount of drafting
work, as well as consultation with local interest groups, to ensure that the
Hong Kong version of each rule and practice direction is properly adapted
to local conditions. Additionally, a fresh Chinese translation would have to
be prepared, an effort hard to justify in the light of the serviceable Chinese
version which presently exists, as explained below. A significant cost in
terms of drafting would be involved even if the Proposal 74 approach were

to be adopted.

The Working Party therefore approaches the choice between the two
Proposals on the footing that adopting an entirely new code — effectively the

whole of the CPR subject to some modifications — is likely to involve

14

Described in the Interim Report at §§134-137, §227 and §231.
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(c)

25.

26.

27.

significantly more cost in terms of effort and disruption for the legal
community in Hong Kong. One must therefore ask to what extent such
additional cost would be justified. This provides the background against

which the pros and cons of each of these two Proposals are to be assessed.

The Working Party’s approach

The foregoing discussion indicates that serious doubts exist as to whether
some of the key benefits intended to flow from adopting an entirely new
code would in fact materialise if the CPR were adopted in Hong Kong. The
ratio of effort to anticipated benefits would appear somewhat less
favourable than the ratio envisaged by Lord Woolf in the English context,

militating against adoption of Proposal 74.
The approach which the Working Party therefore adopts is :-

(a) to try, if possible, to avoid the pitfalls revealed by the CPR
experience, for example, in respect of measures carrying front-loaded

costs;

(b) to try to form a realistic view of the benefits likely to be achievable

under local conditions; and

(c) to ask whether such benefits can be achieved with less effort than by

introduction of an entirely new code.

In the Working Party’s view, some of the most beneficial reforms can
readily be adopted without a wholesale change to the existing rules. Two of
these were discussed by Lord Phillips MR as part of his general review of
how the Woolf reforms were working, delivered at a Law Society Civil

Litigation Conference held on 24 January 2002.
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28.

Notes

(a)

(b)

The first of the great successes involves Part 36 offers of settlement,'

as to which his Lordship stated :-

“The number of actions settling before trial has increased by 20% and the number
settling at the door of the court has diminished by 10%. I suspect that these
figures are largely due to the simple, but inspired, innovation which is an
important element of the Woolf reforms, namely that under Part 36 of the Rules
not merely a defendant, but also a claimant can make a settlement offer. ......”

The second involves a bundle of measures, including the making of
immediately payable and summarily assessed costs orders in place of
orders for costs payable “in any event”, which have resulted in the
reduction of interlocutory skirmishes and interlocutory appeals. Lord

Phillips put it as follows :-

“There was a fear that the new rules would lead to a proliferation of interlocutory
in-fighting. This fear has not been realised. 1 believe that this is largely
attributable to what has been described as a ‘pay as you go’ system of awarding
costs. Under CPR 44 the court is required to make a summary assessment of
costs on giving judgment on an interlocutory application and those costs had to
be paid within 14 days. In the old days interlocutory costs orders would not
normally have to be paid until conclusion of the litigation. The fear of having to
call upon one’s client to write a cheque for costs incurred in an interlocutory
skirmish must be a powerful disincentive to interlocutory proceedings unless
success seems certain. The reduction of interlocutory in-fighting and, in
particular, of interlocutory appeals is one of the major success stories of the
Woolf reforms.”

Clearly, it would be quite simple to introduce the equivalent of Part 36

offers and payments by amending the RHC. This could also be done in

respect of rules changing the court’s approach to the costs of interlocutory

applications. The same applies to other measures aimed at discouraging

unnecessary interlocutory applications. And a rule making leave to appeal

necessary for interlocutory appeals can obviously be added without

15

Discussed as “sanctioned offers and payments” in Section 11 below.
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29.

30.

difficulty, such a rule having been part of the RSC before adoption of the
CPR in England and Wales.

The Working Party is therefore in favour of Proposal 75 for the
implementation of reforms by amendment, rather than the wholesale
adoption of the CPR. It will be on this footing that discussion of the various
proposed reforms in the following pages proceeds. Additions to and
subtractions from the RHC as they presently exist would have to be made if
the recommendations made below are accepted. However, the framework

of the RHC and most of the corpus of the rules would remain in place.

An additional consideration also supporting the amendment approach is of
importance. Where one retains the well-established basic structure of the
rules, adding to or subtracting from it by amendment, any changes which
unexpectedly turn out to be counter-productive are likely to be more easily
undone by falling back on the pre-existing scheme than changes which form
part of an entirely new code. Where an entirely new code is adopted, the
pre-existing structure will have been removed or radically altered, making it
difficult to unscramble a reform that proves to have been a mistake. This
would especially be so if the provisions in question are closely related to
fundamentally new concepts or mechanisms, such as those involving pre-
action protocols or the overriding objective or proportionality. Easier
reversibility is valuable where introduction of a reform is thought to be

desirable but to require a degree of caution.
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31.

32.

33.

34.

Recommendation 1: The proposed reforms recommended for
adoption in this Final Report should be implemented by way of
amendment to the RHC rather than by adopting an entirely new

procedural code along the lines of the CPR.

In deciding which reforms to recommend, the Working Party has been
guided by the objectives of improving the cost-effectiveness of our system
of civil procedure, reducing its complexity and lessening the delays
encountered in litigation, in the light of the responses received in the
consultation process; always subject to the fundamental requirements of

procedural and substantive justice.

Procedures become more cost-effective where they help to ensure that each
item of costs incurred achieves more towards bringing the parties closer to a
resolution of their dispute, whether by reaching settlement or arriving at a

final adjudication.

To that end, the Working Party has sought, for example, to find ways of
simplifying procedures, lessening the number of procedural steps needed,
getting more done at any one hearing, dealing with more applications on
paper, penalising unnecessary applications, discouraging over-elaboration in
pleadings, witness statements and oral evidence, restricting interlocutory

appeals, and so forth.

These aims also involve countering the excesses of the adversarial system,
fostering greater openness between the parties, finding ways of encouraging
earlier settlement and giving proper consideration to alternative modes of

dispute resolution.
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35.

36.

The reforms recommended call for the court’s greater involvement in case
managing litigation and monitoring its progress, setting timetables tailored

to the needs of particular cases.

As explained in the Interim Report and touched upon further below, one
cannot be assured that a reduction of litigation costs will necessarily follow
from such reforms alone. Other factors are equally important. However, by
improving cost-effectiveness, cutting delays and reducing complexity, such
reforms should help to achieve overall cost reductions and to make the

system more responsive to the needs of individual cases.
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Section 3: Procedural reform and the Basic Law

37.

38.

3.1
39.

Notes

There are certain points at which our constitutional guarantees of rights and
freedoms may intersect with some of the procedural reforms canvassed.'®
This was mentioned in the Interim Report and touched upon by some of the
respondents to the consultation. Concern was expressed about proposals
relating to mandatory alternative dispute resolution (“ADR”), 7 to
dispensing with certain oral hearings'®, to empowering the court to limit the

evidence adduced,' and the like.

The Working Party recognizes that any procedural reforms must be able to
operate in conformity with applicable rights guaranteed by the Basic Law
(“BL”) and the Hong Kong Bill of Rights (“BOR”). It is therefore

necessary to identify the principles which have to be accommodated.

The constitutional provisions and international counterparts

Article 35 of the Basic Law (“BL 35”) and Article 10 of the Hong Kong Bill
of Rights (“BOR 107) are the main provisions relevant to procedural issues.
By BL 35, Hong Kong residents are guaranteed a right of access to the

courts in the following terms :-

16

17

18

19

Such constitutional issues may also intersect with existing procedural arrangements, but
that is not a matter for present discussion save in so far as it bears on a proposal for
reform.

The Bar Association, the BSCPI and the JCGWG.
The Law Society and the HKMLA.

The Bar Association and a solicitors’ firm.
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Procedural reform and the Basic Law

“Hong Kong residents shall have the right to confidential legal advice,*® access to
the courts, choice of lawyers for timely protection of their lawful rights and
interests or for representation in the courts, and to judicial remedies.

Hong Kong residents shall have the right to institute legal proceedings in the
courts against the acts of the executive authorities and their personnel.”

40. BL 39 relevantly provides :-

“The provisions of the International Covenant on Civil and Political Rights ......
as applied to Hong Kong shall remain in force and shall be implemented through
the laws of the Hong Kong Special Administrative Region.

The rights and freedoms enjoyed by Hong Kong residents shall not be restricted
unless as prescribed by law ......”

41.  As the Court of Final Appeal has held,”' the Hong Kong Bill of Rights

Ordinance effects the incorporation into our domestic laws of the

International Covenant on Civil and Political Rights (“ICCPR”) as applied

to Hong Kong. By BOR 10, everyone is entitled, inter alia, to “a fair and

public hearing” before the court, provided for as follows :-

Notes

“All persons shall be equal before the courts and tribunals. In the determination
of any criminal charge against him, or his rights and obligations in a suit at law,
everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law. The press and the public
may be excluded from all or part of a trial for reasons of morals, public order
(ordre public) or national security in a democratic society, or when the interest of
the private lives of the parties so requires, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would prejudice the
interests of justice; but any judgment rendered in a criminal case or in a suit at
law shall be made public except where the interest of juvenile persons otherwise
requires or the proceedings concern matrimonial disputes or the guardianship of
children.”

20

The relevance of BL 35 to procedural rules seeking to abrogate legal professional

privilege is discussed in Section 20 below in the context of expert witnesses.

2l HKSAR v Ng Kung Siu (1999) 2 HKCFAR 442 at 455; Lau Cheong v HKSAR (2002) 5
HKCFAR 415.
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42.

43.

44.

45.

Notes

BOR 10 implements Article 14 of the ICCPR and is substantially similar to
Art 6(1) of the European Convention on Human Rights (“ECHR”) which

provides as follows :-

“In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law. Judgment shall
be pronounced publicly but the press and public may be excluded from all or part
of the trial in the interests of morals, public order or national security in a
democratic society, where the interests of juveniles or the protection of the
private life of the parties so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would prejudice the
interests of justice.”

In Shum Kwok Sher v HKSAR (2002) 5 HKCFAR 381 at §59, the Court of
Final Appeal confirmed that :-

“In interpreting the provisions of Chap III of the Basic Law** and the provisions
of the Bill, the Court may consider it appropriate to take account of the
established principles of international jurisprudence as well as the decisions of
international and national courts and tribunals on like or substantially similar
provisions in the ICCPR, other international instruments and national
constitutions.”

Accordingly, guidance as to the scope and nature of the rights provided for
by BL 35 and BOR 10 may be sought in the jurisprudence of the European
Court of Human Rights in Strasbourg (“E Ct HR”) and the opinions of the
European Commission of Human Rights (“the Commission”) regarding
ECHR Art 6(1), and from any relevant decisions and comments of the

Human Rights Committee (“HRC”’) concerning ICCPR 14.

While the ECHR does not explicitly lay down a right of access to the courts,
it has been held by the E Ct HR,” as one might expect, that such right is

22

23

Containing both BL 35 and BL 39.

Golder v United Kingdom (1975) 1 EHRR 524 at §36; Z v United Kingdom (1999) 28
EHRR CD 65; Judgment 10 May 2001 at §91.
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3.2
46.

47.

inherent in the right to a fair and public hearing provided for by Art 6(1).
The ECHR jurisprudence therefore proceeds on the footing that the

Convention guarantees a right of access to the courts.

The focus of the case-law

The international jurisprudence bearing on procedural issues has tended to
focus on the rights of access to the courts and to a fair and public hearing
(together referred to here as “the access and hearing rights”). It has

generally involved challenges to procedural arrangements :-

(a)  which deny certain classes of persons the right to bring proceedings
in court, requiring them, for instance, first to seek the court’s or some
other person’s permission, or to make certain advance payments, and

so forth;

(b)  which deny a party the right to a public and/or oral hearing and/or to

be present at the hearing;

(c)  which deny or restrict the admission of evidence which a party seeks

to call in support of his case; and

(d)  which involve the court making decisions without giving reasons or

without pronouncing its judgment orally in public.

There may be other procedures which could engage the access and hearing
rights or other constitutional rights. However, a discussion of the
abovementioned categories in the context of the access and hearing rights
sufficiently illustrates the principles involved and identifies the concerns to

be borne in mind when considering procedural reform in Hong Kong.
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3.3

(@)
48.

49.

50.

51.

Notes

The principles
The access and hearing rights are not absolute

It is well-established in the international jurisprudence (likely to be adopted
by the Hong Kong courts®*) that the access and hearing rights are not
absolute but may be subject to appropriate restriction. Since the earliest
days of the E Ct HR, it has been pointed out that the right of access by its

very nature calls for regulation by the State.*

Indeed, the non-absolute nature of the right to a fair and public hearing is
expressly indicated in Art 6(1) itself (as well as in BOR 10), since provision
is made for excluding the press and the public from all or part of a trial for

the reasons specified.

It has often been re-iterated by the Strasbourg court®® that, quite apart from
the cases specifically provided for, a limitation on the access and hearing
rights may be valid provided that :-

(a)  the restriction pursues a legitimate aim,;

(b) there is a reasonable proportionality between the means employed

and the aim sought to be achieved; and,
(c)  the restriction is not such as to impair the very essence of the right.

Accordingly, the fact that a procedural rule has the effect of restricting any

aspect of the access and hearing rights does not necessarily mean that it is

24

25

26

See the Decision of the Appeal Committee of the Court of Final Appeal in Chow Shun
Yung v Wei Pih Stella & Anr (Unreported) FAMV No 2 of 2003, 14 May 2003.

Golder v United Kingdom (1975) 1 EHRR 524 at §38.

For instance, in Ashingdane v United Kingdom (1985) 7 EHRR 528 at §57 and Tolstoy-
Miloslavsky v United Kingdom (1995) 20 EHRR 442 at §59.
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(b)

52.

53.

54.

Notes

unconstitutional. It may be a justifiable limitation, some examples of which

are discussed below.

The access and hearing rights only apply to rules and proceedings
which are decisive of rights and obligations

The scope of Art 6(1) of the ECHR in relation to civil cases is confined by
its opening sentence :-
“In the determination of his civil rights and obligations ...... , everyone is entitled

to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law.”

The effect of these words, which is well-established in the European case-
law, was summarised in Jacobsson v Sweden (No 2)? as follows :-

...... according to the principles laid down in its case-law ...... [the E Ct HR] must
ascertain whether there was a dispute (‘contestation’) over a ‘right’ which can be
said, at least on arguable grounds, to be recognised under domestic law. The
dispute must be genuine and serious; it may relate not only to the existence of a

right but also to its scope and the manner of its exercise; and the outcome of the
proceedings must be directly decisive for the right in question.”

In other words, the access and hearing rights are only engaged where :-

(a)  the person asserting those rights has an arguable entitlement to a civil

right;*® and,

(b)  where the rules or proceedings said to be incompatible with the
access and hearing rights are decisive of that person’s rights and do

not involve purely interlocutory or case management issues.

27

28

Case No (8/1997/792/993) Judgment, 19.2.98 at §38.

Lithgow v United Kingdom (1986) 8 EHRR 329 at §192; Powell and Rayner v United
Kingdom (1990) 12 EHRR 355 at §36.
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55.

56.

57.

Notes

The latter requirement was put by the Strasbourg court in Fayed v United

Kingdom® as follows :-

“In order for an individual to be entitled to a hearing before a tribunal, there must
exist a ‘dispute’ (‘contestation’) over one of his or her civil rights or obligations.
It follows, so the Court’s case-law has explained, that the result of the
proceedings in question must be directly decisive for such a right or obligation,
mere tenuous connections or remote consequences not being sufficient to bring
Article 6 para. 1 into play ......”

Thus, in APIS v Slovakia® where the complaint related to the treatment of
an interim injunction, Art 6(1) was held to be inapplicable, the E Ct HR
stating :-
“The Court notes that the alleged violation occurred in the course of interlocutory
proceedings relating to an interim injunction. The decision of the Supreme Court
of 30 May 1997 was only an interim order and it did not involve a decision on the
merits of the case which was at that time dealt with by the Bratislava City Court.
In these circumstances, the Court finds that the interlocutory proceedings

complained of did not involve a ‘determination’ of the applicant company’s civil
rights or obligations within the meaning of Article 6 § 1 of the Convention.”

On the other hand, apart from trials on liability, proceedings involving
determination of a preliminary point on liability,’" quantum® and costs®
have all been held to be decisive of rights and obligations and to engage the

protections.**

29

30

31

32

33

34

(1994) 18 EHRR 393 at §56.

Application 39754/98 (Admissibility decision).
Obermeier v Austria (1990) 13 EHRR 290 at §66-67.
Silva Pontes v Portugal (1994) 18 EHRR 156 at §30-36.
Robins v United Kingdom (1997) 26 EHRR 527 at §28-29.
See L&P, §4.6.7.
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58.

59.

60.

Notes

The comparable words of BOR 107* are not identical to the Art 6(1)
equivalent. BOR 10 operates in respect of a “determination of [a person’s]
rights and obligations in a suit at law” while Art 6(1) speaks of a
“determination of his civil rights and obligations”. However, it seems clear
that the effect of the two provisions is the same in the present context and

that the scope of BOR 10 is also limited in the manner mentioned above.

This is of considerable importance in the context of civil procedure. In one
of the earliest reported cases on the CPR after their adoption in England and
Wales, Lord Woolf repelled an attempt by counsel to introduce an Art 6(1)
objection to an order for a single joint expert stating :-
“It would be unfortunate if case management decisions in this jurisdiction
involved the need to refer to the learning of the European Court of Human Rights
in order for them to be resolved. In my judgment, cases such as this do not
require any consideration of human rights issues, certainly not issues under
article 6. It would be highly undesirable if the consideration of case management
issues was made more complex by the injection into them of article 6 style
arguments. I hope that judges will be robust in resisting any attempt to introduce
those arguments. Certainly, on this occasion, this court gave Mr Temple short

shrift. Notwithstanding any high regard for Mr Temple, I consider that that was
the only way in which that argument could be treated.”*

This rejection of interlocutory satellite litigation based on human rights
issues is consistent with Strasbourg court’s view that Art 6(1) is inapplicable
to interlocutory proceedings. However, Lord Woolf plainly accepts that the
position differs where the matter is decisive of a person’s rights and

obligations. Thus, in AG v Covey; AG v Mathews,”” his Lordship was

35

36

37

“In the determination of any criminal charge against him, or of his rights and obligations
in a suit at law, everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law.”

Daniels v Walker [2000] 1 WLR 1382 at 1386-7.
[2001] EWCA Civ 254, 19 February 2001 at §§60-61.
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(c)
61.

62.

Notes

dealing with conjoined appeals involving persons against whom vexatious
litigant orders had been made. Such orders may shut out the litigant from
access to the courts in a manner decisive of his rights. In deciding the
appeal, Lord Woolf referred to the E Ct HR’s decision in Tolstoy-
Miloslavsky v United Kingdom (1995) 20 EHRR 442, for guidance as to
when restricting the right of access to the courts may be legitimate and,
applying the general principles discussed above, upheld the decision of the

Divisional Court.

The right of access to the courts in practice

As previously indicated, the E Ct HR in Golder v United Kingdom accepted
that the right of access to the courts was inherent in Art 6(1). It held that
such right “secures to everyone the right to have any claim relating to his
civil rights and obligations brought before a court or tribunal.”*® At the
same time, the Court accepted that it was not an absolute right and that
many states legitimately restricted access to the courts in respect of minors,

persons of unsound mind and so forth.*

Applying the general principles mentioned above, particular restrictions on
access have been upheld. For instance, in Tolstoy-Miloslavsky v United
Kingdom (1995) 20 EHRR 442 at §59-§63, a condition requiring the would-
be appellant to put up the sum of £124,900 within 14 days by way of
security for the costs of an appeal was held to pursue a legitimate aim, not to

be disproportionate and not to impair the essence of the right of access.

38

39

(1975) 1 EHRR 524 at §36.
At §39.
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(d)
63.

64.

65.

Notes

Restrictions on proceedings by bankrupts and vexatious litigants are further

examples of legitimate restrictions.*’

The right to a fair and public hearing as it operates at first instance

The primary focus of the right to a fair and public hearing is on the trial
process at first instance during which the parties’ substantive rights and
obligations are decided. As mentioned above, the rights are not intended to
bite at prior, interlocutory, stages. Moreover, they apply somewhat

differently in the context of appellate proceedings.

On the plane of first instance hearings, the E Ct HR has held that under
Art 6(1) the right to a “fair and public hearing” generally :-

(a) entails an entitlement to an oral hearing held in public unless there are
exceptional circumstances that justify dispensing with such a

hearing;"

(b) involves a prima facie right for a person charged with a criminal

offence to be present at the hearing;* and,

(¢) requires the court to give reasons for its decision®” and to pronounce

its judgment in public.*

However, applying the general principle upholding the validity of

proportionate restrictions which pursue a legitimate aim and do not impair

40

41

42

43

44

The position of vexatious litigants is dealt with more fully in Section 14.

Fredin v Sweden (No 2) No 20/1993/415/494 at §21; Fischer v Austria (1995) 20 EHRR
349 and §44 and Jacobsson v Sweden (No 2), Judgment 19.2.98 at §46.

Ekbatani v Sweden (1988) 13 EHRR 504 at §25.
Hiro Balani v Spain (1995) 19 EHRR 566 at §27.
As expressly required by Art 6(1).
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(i)
66.

(it)
67.

Notes

the very essence of the access and hearing rights, the E Ct HR has held

numerous restrictions to be acceptable.

Public hearing

Thus, in B and P v United Kingdom * the court gave examples of
“exceptional circumstances” which would justify a restriction on the right to
a public hearing as follows :-

...... it is established in the Court’s case-law that, even in a criminal law context
where there is a high expectation of publicity, it may on occasion be necessary
under Article 6 to limit the open and public nature of proceedings in order, for

example, to protect the safety or privacy of witnesses or to promote the free
exchange of information and opinion in the pursuit of justice.”

Public pronouncement of judgment

In the same case, while noting that Art 6(1) states without qualification that
“Judgment shall be pronounced publicly”, the Court upheld as proper, a
restriction on public pronouncement in a case involving the interests of
children, stating :-
“Having regard to the nature of the proceedings and the form of publicity applied
by the national law, the Court considers that a literal interpretation of the terms of
Article 6 § 1 concerning the pronouncement of judgments would not only be

unnecessary for the purposes of public scrutiny but might even frustrate the
primary aim of Article 6 § 1, which is to secure a fair hearing.”*®

45

46

Nos 36337/97 and 35974/97, 24.4.01 at §37.

At §48. In Hong Kong, BOR 10 qualifies the right to public pronouncement of
judgments “where the interest of juvenile persons otherwise requires or the proceedings
concern matrimonial disputes or the guardianship of children.” It is likely that in other
cases, where publicity would be contrary to the interests of justice, the court would be
held entitled to restrict such publicity in appropriate and proportionate terms.
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(iii)
68.

(iv)
69.

(v)
70.

Notes

Oral hearing

Similarly, it has been held that where the proceedings at first instance raised
limited issues and did not raise any issue of fact or law requiring oral
submissions, the court could properly dispense with an oral hearing and

decide the case on the basis of the parties’ written submissions.*’

Presence at hearing

The right to be present at the hearing has been differently applied in civil, as
opposed to criminal, cases.* As Jessica Simor and Ben Emmerson QC put
it :-
“The presence of the parties to civil litigation does not have the same significance
as the presence of an accused in a criminal trial. There may however be cases in

which fairness requires the presence and participation of the person directly
affected by the decision.”’

Restricting evidence

Disputes as to the admissibility of evidence have been held by the
Commission™ generally not to be within the ambit of Art 6(1). However,
where, looking at the proceedings as a whole, restrictions on evidence are
such as to destroy the essential fairness of the hearing, such restrictions

would be unconstitutional.’!
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Jacobsson v Sweden (No 2) No. 8/1997/792/993, Judgment, 19.2.98 at §49.

See the opinions of the Commission in Muyldermans v Belgium (1993) 15 EHRR 204 at
§64 and in Wilson v United Kingdom Application No 00036791/97.

S&E, §6.144. See also L&P §4.6.28.

In its decision holding the application inadmissible in Charlene Webb v United Kingdom
(1997) 24 EHRR CD 73, at CD74.

And no doubt also bad at common law.
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Notes

Giving reasons

While reasons generally have to be given, there is no obligation on the court
to give a “detailed answer to every argument”.” It is again a question of
meeting flexibly the requirement for essential fairness. In Hiro Balani v
Spain (1995) 19 EHRR 566 at §27, the E Ct HR described its approach as
follows :-
“The extent to which this duty to give reasons applies may vary according to the
nature of the decision. It is moreover necessary to take into account, inter alia,
the diversity of the submissions that a litigant may bring before the courts and the
differences existing in the Contracting States with regard to statutory provisions,
customary rules, legal opinion and the presentation and drafting of judgments.
That is why the question whether a court has failed to fulfil the obligation to state

reasons, deriving from Article 6 of the Convention, can only be determined in the
light of the circumstances of the case.”

The right to a fair and public hearing in appellate proceedings

It is accepted in the international jurisprudence that the right of access
inherent in Art 6(1) does not give anyone the right of appeal to a court.”
However, where an appeal process does exist, the requirements of Art 6(1)

(as applicable to appeals) must be observed.™

In judging whether a procedure on appeal is in conformity with the
guaranteed rights, the E Ct HR’s approach is to look at the role of the appeal

court in the context of the entirety of the proceedings,” focussing on the
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Van de Hurk v the Netherlands Application No 00016034/90, 19.4.94, §61.
Tolstoy-Miloslavsky v United Kingdom (1995) 20 EHRR 442 at §59.
Ibid.

Pretto v Italy (1984) 6 EHRR 182 at §27; Helmers v Sweden, No. 22/1990/213/275,
Judgment 26 September 1991 at §31
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“realities” of the procedure,’® what the court’s powers were and how the

applicant’s interests were presented and protected before the court.”” In the

light of such matters, the court asks itself whether the relevant appellate

arrangements substantially meet the purposes of Art 6(1).

For example, in Axen v Germany (1983) 6 EHRR 195, after proceedings

publicly heard at first instance, the applicant appealed to the German

Federal Court of Justice which dismissed the appeal without a hearing and

without publicly pronouncing judgment, merely serving it on the applicant

in writing. Its members had unanimously considered the appeal on points of

law to be ill-founded and that oral argument was unnecessary; having

sought the views of the parties in writing beforehand.

(a)

(b)

The E Ct HR examined the entirety of the proceedings, asking
whether, taken as a whole, they met the purposes of Art 6(1) which
were described at §25, to be as follows :-
“The public character of proceedings before the judicial bodies referred to
in Article 6 para. 1 protects litigants against the administration of justice

in secret with no public scrutiny; it is also one of the means whereby
confidence in the courts, superior and inferior, can be maintained.”

It was held that they did since (i) there had been a public hearing
below; (ii) dismissing the appeal on legal grounds meant that the
Federal Court was merely approving and making final the decision

below, which had been pronounced in open court; (ii1) had the
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Pretto v Italy (1984) 6 EHRR 182 at §22.
Ekbatani v Sweden (1988) 13 EHRR 504 at §28.
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Federal Court been minded to reverse the lower court, its rules would

have made oral argument compulsory.”

Similarly, in Sutter v Switzerland,”” an applicant was convicted of certain

offenc

es by the District Court after public hearings and then brought an

appeal to the Court of Cassation. The appeal court deliberated in camera

and dismissed the appeal, serving the applicant with the operative provisions

of the judgment immediately and with the full text later.

(a)

(b)

The E Ct HR dismissed his complaints under Art 6(1) having found
that :-

“The Court of Cassation did not rule on the merits of the case, as regards either
the question of guilt or the sanction imposed by the Divisional Court. It
dismissed Mr. Sutter’s appeal in a judgment that was devoted solely to the
interpretation of the legal provisions concerned. ... In the particular
circumstances of the case, oral argument during a public hearing before the Court
of Cassation would not have provided any further guarantee of the fundamental
principles underlying Article 6.”%

As to the duty to pronounce the judgment in public, the E Ct HR
again held that this had substantially been met by the Court of
Cassation effectively confirming and making final the lower court’s

publicly issued judgment.®!

Even where the appellate proceedings may involve a review of both fact and

law, t

he absence of a public hearing is not necessarily a violation of
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At §28

and §32.

Judgment 23 January 1984 (originally application no. 8209/78).

At §30.
At §34.
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Art 6(1). In Helmers v Sweden,” the E Ct HR put it in the following

terms :-

...... even where a court of appeal has jurisdiction to review the case both as to
facts and as to law, the Court cannot find that Article 6 always requires a right to
a public hearing irrespective of the nature of the issues to be decided. The
publicity requirement is certainly one of the means whereby confidence in the
courts is maintained. However, there are other considerations, including the right
to trial within a reasonable time and the related need for expeditious handling of
the courts’ case-load, which must be taken into account in determining the
necessity of a public hearing at stages in the proceedings subsequent to the trial at
first instance.”

Applications for leave to appeal

In many jurisdictions, leave to appeal is often dealt with on the papers,
without a hearing and without reasons for dismissal of the application. The
requirements of BOR 10 and Art 6(1) are more easily satisfied in relation to
applications for leave to appeal since they generally follow one or two
layers of public hearings with reasoned judgments and raise only narrow
questions relating to known criteria for granting or refusing leave. Thus, it
was said in Helmers v Sweden,® that :-

...... Provided a public hearing has been held at first instance, the absence of such
a hearing before a second or third instance may accordingly be justified by the
special features of the proceedings at issue. Thus, leave-to-appeal proceedings
and proceedings involving only questions of law, as opposed to questions of fact,
may comply with the requirements of Article 6, although the appellant was not
given an opportunity of being heard in person by the appeal or cassation court

(see, inter alia, the above-mentioned Ekbatani judgment, Series A no. 134, p. 14,
para. 31).”

In Monnell and Morris v United Kingdom (1987) 10 EHRR 205, this was

held to apply even in the criminal field where an applicant could, albeit on
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Application No. 22/1990/213/275, Judgment 26 September 1991, at §36.
Case No. 22/1990/213/275, Judgment 26 September 1991 at §36.
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limited grounds, seek to raise factual issues in the Court of Appeal. In this
case, the applicants were not only refused leave to appeal, but were ordered
to suffer “loss of time”® by the English Court of Appeal, without the
applicants being present in person or heard in oral argument. Their
complaint to the E Ct HR was rejected. After reviewing the law and
practice of the English Court of Appeal, the E Ct HR stated :-

“It is not in dispute that at first instance before the Crown Court each applicant

had received the benefit of a fair trial ...... The limited nature of the subsequent

issue of the grant or refusal of leave to appeal did not in itself call for oral

argument at a public hearing or the personal appearance of the two men before
the Court of Appeal”®

Where the application for leave to appeal is to a final court of appeal, even
less 1s needed to meet the requirements of the right to a fair and public
hearing. Thus, in Charlene Webb v United Kingdom (1997) 24 EHRR CD
73, the Privy Council had refused the petitioner’s application for special
leave to appeal without giving reasons. Her attempt to have the E Ct HR

review the case on that ground was ruled inadmissible by the Commission.

(@) The Commission began by reminding itself :-

13

....... that the manner in which Article 6 para. 1 applies in relation to appeal
proceedings depends on the special features of the proceedings involved. Account
must be taken of the entirety of the proceedings in the domestic legal order and
the role of the appeal court therein: in the case of leave to appeal proceedings, the
nature of those proceedings and their significance in the context of the
proceedings as a whole must be considered, together with the powers of the
appellate jurisdiction and the manner in which the proceedings are actually
conducted.”®
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That is, that part of the time spent in custody pending appeal should not count towards
serving their sentence.

At §58.
At CD74.
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(b)

It noted that :-

...... where a supreme court refuses to accept a case on the basis that the legal
grounds for such a case are not made out, very limited reasoning may satisfy the
requirements of Article 6 of the Convention.”®’

The Commission’s conclusion was as follows :-

“The Commission further notes that special leave to appeal to the Privy Council
will only be given where a case raises a point of ‘great and general importance’
or in cases of ‘grave injustice’. In the context of appeals to the Privy Council,
where there has been a full appeal before the Court of Appeal, it must be apparent
to litigants who have been refused leave that they have failed to satisfy the Privy
Council that their case involves either a point of ‘great and general importance’
or a ‘grave injustice’. The factual position is therefore similar to the position
before the Federal Constitutional Court in Germany, where no detailed reasons
for rejection of a case are given.”®

The same conclusion was reached in Nerva v United Kingdom,” in relation

to the dismissal of an application for leave to appeal by the House of Lords

without reasons after having provisionally indicated that leave would be

granted and after calling for written submissions and holding a five-minute

hearing. The E Ct HR held the applicant’s complaint as to the lack of

reasons to be manifestly unfounded and stated -

...... the High Court and Court of Appeal judgments were fully reasoned and
addressed in detail the substance of the applicants’ submissions in the light of
adversarial argument. The judgment of the Court of Appeal represented an
authoritative and binding view of the law as it stood, subject to any different view
which might be taken by the House of Lords consequent upon a successful appeal.
Secondly, as to the limited reasons given by the House of Lords Appeal
Committee, the Court considers that it is implicit in that decision that the
applicants’ case did not raise a point of law of general public importance, which
is the gateway requirement for leave being granted. The Court observes that
where a supreme court refuses to accept a case on the basis that the legal grounds
for such a case are not made out, very limited reasoning may satisfy the
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1bid.
Ibid.

Application 42295/98, 11.7.00.
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requirements of Article 6 of the Convention. In its opinion that principle extends
to the House of Lords’ decisions on applications for leave to appeal.”

There is no doubt that the procedure of the Court of Final Appeal in relation
to applications for leave to appeal, viewed in the context of the entirety of
the proceedings leading to such applications, satisfies the applicable
criteria.”” Such applications are almost always preceded by two oral and
public hearings, where the parties are permitted to be present, resulting in
reasoned judgments which are available for public scrutiny. As with the
House of Lords and particularly the Privy Council, the grounds for leave to
appeal are limited, as defined in the Hong Kong Court of Final Appeal
Ordinance, Cap 484, sections 22 and 32. Where there may be arguable
grounds for granting leave to appeal, an oral and public hearing before the
Appeal Committee of the Court, consisting of three members, is held.
Where the application is dismissed, sometimes detailed reasons are given,
but commonly, the reasons will amount to no more than a statement that the

criteria for leave to appeal have not been met.

Where, on the face of the application for leave to appeal, read in the light of
the (usually) two judgments below, there is no reasonable basis for the grant
of leave, the procedure under rule 7 of the Hong Kong Court of Final
Appeal Rules may be invoked. The Registrar acts as a filter against such
wholly unfounded applications and, if of the opinion that the case falls
within rule 7, affords the applicant a final opportunity to demonstrate in
writing why the application should not be summarily dismissed. The
application papers are then placed before the Appeal Committee, with any

further written representations of the applicant filed in response to the

70

As held by the Appeal Committee in Chow Shun Yung v Wei Pih Stella & Anr
(Unreported) FAMYV No 2 of 2003, 14 May 2003.
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Registrar’s summons. If the Committee is unanimous that the application is
without any reasonable basis (within the meaning of the applicable rules), it
dismisses it on the papers and without an oral hearing, publishing its
decision on the notice board in the Court’s precincts and serving its order on
the applicant. In the light of the prior history of the proceedings and of the
Registrar’s summons setting the context for such a summary dismissal,
reasons are dispensed with since the dismissal is self-evidently based on the
Appeal Committee being satisfied that it is not reasonably arguable that the
application meets the limited criteria for granting leave. If, on the other
hand, having seen the papers, the Appeal Committee considers the
application to be arguable, a leave application is listed for oral hearing in the

usual way.

Relevance to the proposed reforms

It will be evident from the foregoing discussion that on analysis, many of
the procedural reforms under discussion may not in fact engage the access
and hearing rights guaranteed by the Basic Law. Interlocutory and case
management issues are excluded from the scope of such rights. And where
the trial or other process for determining the parties’ rights and obligations
has met the constitutional safeguards, the requirements in respect of
subsequent appellate proceedings are less stringent, being permitted to draw
upon the open processes and reasons developed below without necessarily

adopting similar processes at the appellate level.

There remains nonetheless possible intersection between proposed
procedural reforms and the access and hearing rights at points involving trial
on the merits and other proceedings decisive of the parties’ substantive

rights and obligations. In such a context, those rights do not take effect as
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absolute rights but must be applied in accordance with the principles
mentioned above. We will accordingly return to consider how such
principles are to be applied as and when such Basic Law issues arise for

consideration.
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Section 4: Overriding objective and case management powers

Proposals 1 to 3

Proposal 1

Provisions expressly setting out the overriding objectives of the civil justice system
should be adopted with a view to establishing fundamental principles to be
followed when construing procedural rules and determining procedural questions.

Interim Report paras 225-233

Proposal 2

A rule placing a duty on the Court to manage cases as part of the overriding
objective of the procedural system and identifying activities comprised within the
concept of case management should be adopted.

Interim Report paras 240-256

Proposal 3

Rules listing the Court’s case management powers, including a power to make
case management orders of its own initiative should be adopted.

Interim Report paras 240-256

4.1  The approach adopted in the CPR
85. The overriding objective provided for by CPR 1.1, is in the following

terms :-

“(1) These Rules are a new procedural code with the overriding objective of
enabling the court to deal with cases justly.

(2) Dealing with a case justly includes, so far as is practicable—

42



Civil Justice Reform - Final Report
Section 4:  Overriding objective and case management powers

86.

(a)
(b)
(c)

(d)
(e)

ensuring that the parties are on an equal footing;

saving expense;

dealing with the case in ways which are proportionate—
(1) to the amount of money involved;

(i1))  to the importance of the case;

(ii1))  to the complexity of the issues; and

(iv)  to the financial position of each party;

ensuring that it is dealt with expeditiously and fairly; and

allotting to it an appropriate share of the court’s resources, while
taking into account the need to allot resources to other cases.”

By CPR 1.2, the English court must try to give effect to the overriding

objective when interpreting any of the Rules or exercising any power

conferred by them. CPR 1.3 requires the parties to help the court to further

the overriding objective. And CPR 1.4 places a duty on the court to further

the overriding objective “by actively managing cases”. It then provides a

list of what “active case management” includes, as follows :-

“Active case management includes—

(a)

(b)
(©)

(d)

(e)

(H
(2

encouraging the parties to co-operate with each other in the
conduct of the proceedings;

identifying the issues at an early stage;

deciding promptly which issues need full investigation and trial
and accordingly disposing summarily of the others;

deciding the order in which issues are to be resolved;

encouraging the parties to use an alternative dispute resolution
procedure if the court considers that appropriate and facilitating
the use of such procedure;

helping the parties to settle the whole or part of the case;

fixing timetables or otherwise controlling the progress of the case;
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(h) considering whether the likely benefits of taking a particular step
justify the cost of taking it;
(1) dealing with as many aspects of the case as it can on the same
occasion;
() dealing with the case without the parties needing to attend at court;
(k) making use of technology; and
D giving directions to ensure that the trial of a case proceeds quickly
and efficiently.”
87. Having identified the aims and types of activity that constitute the active

case management envisaged, CPR 3.1 confers relevant powers on the court

to pursue those aims:-

“(1)

()

The list of powers in this rule is in addition to any powers given to the
court by any other rule or practice direction or by any other enactment or
any powers it may otherwise have.

Except where these Rules provide otherwise, the court may—

(a)

(b)
(©)
(d)

(e)

()

(2

(h)

G
(k)

extend or shorten the time for compliance with any rule, practice
direction or court order (even if an application for extension is
made after the time for compliance has expired);

adjourn or bring forward a hearing;
require a party or a party’s legal representative to attend the court;

hold a hearing and receive evidence by telephone or by using any
other method of direct oral communication;

direct that part of any proceedings (such as a counterclaim) be
dealt with as separate proceedings;

stay the whole or part of any proceedings either generally or until
a specified date or event;

consolidate proceedings;

try two or more claims on the same occasion;
direct a separate trial of any issue;

decide the order in which issues are to be tried;

exclude an issue from consideration;
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88.

4.2
89.

3)

(4)

©)

(6)

(6A)

(7)

D dismiss or give judgment on a claim after a decision on a
preliminary issue;

(m) take any other step or make any other order for the purpose of
managing the case and furthering the overriding objective.

When the court makes an order, it may—

(a) make it subject to conditions, including a condition to pay a sum
of money into court; and

(b) specify the consequence of failure to comply with the order or a
condition.

Where the court gives directions it may take into account whether or not a
party has complied with any relevant pre-action protocol.

The court may order a party to pay a sum of money into court if that party
has, without good reason, failed to comply with a rule, practice direction
or a relevant pre-action protocol.

When exercising its power under paragraph (5) the court must have regard
to—

(a) the amount in dispute; and
(b) the costs which the parties have incurred or which they may incur.

Where a party pays money into court following an order under paragraph
(3) or (5), the money shall be security for any sum payable by that party
to any other party in the proceedings, subject to the right of a defendant
under rule 37.2 to treat all or part of any money paid into court as a Part
36 payment.

A power of the court under these Rules to make an order includes a power
to vary or revoke the order.”

Moreover, in furtherance of the proactive stance courts are required to take,

CPR 3.3 empowers the court to make such orders of its own initiative unless

the rule in question provides otherwise.

The consultation response

The overriding objective and the cluster of Rules just described introduce

some of the main concepts underpinning the Woolf Reforms. Proposals 1
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to 3 sought consultees’ views as to the extent to which this approach should
be adopted in Hong Kong. A number of respondents expressed unqualified

support for such a change.”

However, many, while expressing broad
support for an overriding objective and rules regulating case management,
did so with some reservations.”” Concerns were voiced, for instance, as to

whether :-
(a)  the new methodology might divert the court from deciding cases in
accordance with their substantive merits;

(b)  such broad concepts as those in CPR 1 might lead to inconsistent

interpretations and therefore to inconsistent and uncertain results;

(c)  such broad concepts might be used inappropriately to override other,

more appropriate, concepts;
(d) it would be a mistake to abandon tried and tested case-law;

(e) judges were of a sufficient calibre and experience to exercise such

broad discretions fairly and consistently;

()  judges would receive sufficient training to help them to exercise the
discretions fairly and consistently, given that such training may

require significant resources;

71

72

Including the APAA, the HKFEMC, the HKFLA, the HKRRLS and two individual
respondents.

Including the Bar Association, the BSCPI, the Law Society, the HKMLA, the Consumer
Council, the BCC, the JCGWG, the Hon Mr Martin Lee SC, the Hon Ms Margaret Ng,
the Hon Ms Miriam Lau, the Hon Ms Audrey Eu SC, the Hon Mr Albert Ho and the Hon
Mr Ambrose Lau, one set of barristers’ chambers, three firms of solicitors and four
individual respondents. Another solicitors’ firm was against having an overriding
objective.
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90.

91.

92.

93.

(g) excessive proactivity on the part of judges might cause them to lose,

or be thought to have lost, their impartiality;

(h)  excessive proactivity might force parties who might otherwise settle

to go to trial; and,

(1)  whether a docket system is essential if proactive case management is

to work.

The different facets of the overriding objective and associated rules

In considering the extent to which the overriding objective and the rules
described above ought to be adopted in Hong Kong, it is important to

distinguish different facets of those rules.

First, the overriding objective is designed to function in the context of the
CPR operating as an entirely new procedural code. It is intended to provide
the foundation for a new methodology for deciding procedural issues.
Instead of applying the detailed provisions of the RSC supplemented by
case-law, the CPR are formulated in broad terms, the court being expected
to apply them purposively, guided by the overriding objective and the
declared aims of case management. This may be referred to as the “new

code methodology” facet of the overriding objective.

Secondly, the overriding objective introduces the concept of
“proportionality” as a specific basis for deciding procedural issues (“the

proportionality facet”).

Thirdly, the court is required to be active in managing cases, making orders
of its own initiative, with a view to furthering the overriding objective (“the

active case management facet”).
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96.
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Fourthly, general case management powers are expressly conferred on the

court and listed in CPR 3.1 (“the express powers facet”).

The new code methodology facet

If the Working Party’s recommendation” that reform of our civil justice
system should be implemented by way of amendment to the RHC rather
than by adopting an entirely new code along the lines of the CPR is
accepted, an overriding objective, if introduced here, would not function in

quite the same manner as contemplated by the Woolf reforms.

Nevertheless, as was pointed out in the Interim Report, one may still argue
in favour of grafting an overriding objective onto the existing system, as
occurred in New South Wales, thereby introducing aspects of the CPR’s
methodology for approaching procedural issues. The broad concepts of the
overriding objective and associated rules could serve as a foundation for
deciding such issues. Should we follow this example in Hong Kong? The
Working Party has important reservations as to whether, and if so, how, this

should be done.

In the first place, the methodology is such that it is likely to be subjected to
misuse. The introduction of an overriding objective consisting of broad
concepts, expressed in general terms, but apparently endowed with
“overriding” qualities, is likely to give rise to misguided arguments and

interlocutory applications. The learned editors of the current edition of the

73

Recommendation 1.
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White Book acknowledge this and, in a telling passage,” describe how use

of the overriding objective has sometimes been distorted.

(a)

(b)

(d)

Given the breadth of the overriding objective :-

“It is probably true to say that, in almost any circumstance in which the court
exercises a power given to it by the CPR, it would be possible to justify (at least
in part) the particular manner in which the power is exercised in the light of one
or other of the aspects of the overriding objective as listed in r.1.1(2).”

It is therefore unsurprising that it may often be the case that :-

...... the particular objectives will be used selectively and merely for the purpose
of giving added weight to particular exercises of powers given to the court by the
CPR and to preferred interpretations of rules. ...... ”?

Indeed :-

...... in some cases advocates have urged that the dominant if not exclusive
considerations for resolving certain procedural issues were to be found in CPR
1.1.”

As the learned editors point out, such over-reliance on the overriding
objective has sometimes led to absurd results, as in Law v St
Margarets Insurances Ltd,” where the overriding objective was used
to support the wholly unsustainable outcome that a default judgment

entered against a wrong defendant should not be set aside.

Some of the dangers are summarised as follows :-

“Premature and unnecessary recourse to the overriding objective may lead to
inadequate legal analysis of important procedural issues (thus hindering the
proper development of the law), to radical provisions in the CPR not being
consistently applied as intended, and to an erratic ‘palm tree justice’ approach to
interlocutory work (leading to inconsistent treatment of like situations) ......”

74

75

White Book 1.3.2.
[2001] EWCA Civ 30, 18 January 2001.
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The trap into which the misguided are likely to be led would involve
regarding the overriding objective as providing all the answers and, because
of its “overriding” character, as permitting specific procedural provisions to
be ignored or given insufficient weight. This would be a fundamental error
since such rules will in many cases have been refined over the years to deal
fairly with the specific procedural issue at hand. To quote from the White
Book once more :-

...... such relevant law and practice, which will often have its own objectives
(not inconsistent with the overriding objective) designed to do justice expressly
or impliedly ‘built-in’, should be given its full and proper effect and, in being

applied, should not be distorted or diminished by strained attempts to bring into
consideration selected aspects of the overriding objective as listed in r.1.1(2).”

These considerations carry all more weight where the reforms are to proceed
by way of amendment and where the RHC, supplemented by the case-law,

are to be retained.

In the Working Party’s view, it would be useful to introduce a rule expressly

acknowledging as legitimate aims of judicial case management :-

¢ increased cost-effectiveness in the court’s procedures;

e cconomies and proportionality in the way cases are mounted and tried;

¢ the expeditious disposal of cases;

e greater equality between parties;

o facilitating settlement; and,

e distributing the court’s resources fairly

always subject to recognition that the primary aim of case management
should be to secure the just resolution of the parties’ dispute in accordance

with their substantive rights.

It would be wise to avoid suggesting that any such rule has an “overriding”

character, to avoid encouraging over-elaborate and misguided reliance being
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101.

102.

placed on it. It should be made clear that such a rule merely makes explicit
what are implicit objectives which “underlie” specific rules of the RHC,
supporting the internal logic of such rules. Such specific rules should
accordingly continue to demand intelligent application informed, but not

overridden, by the underlying principles.

The proportionality facet

“Proportionality” as introduced by the overriding objective in CPR 1.1(2)(c)

involves the court being required to deal with the case :-

...... in ways which are proportionate
¢ to the amount of money involved;
e to the importance of the case;
e to the complexity of the issues; and
¢ to the financial position of each party.”
The problem encountered is that “proportionality” bears different meanings

in different contexts, and has sometimes generated uncertainty as to how it

should be applied.

(a)  This is illustrated by Lownds v Home Office [2002] 1 WLR 2450
(Practice Note), discussed above in Section 2, where considerable
uncertainty had sprung up as to how “proportionality” ought to be
applied when taxing costs in a case where the costs incurred had

much exceeded the claim amount.
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(b)

Callery v Gray [2002] 1 WLR 20007 provides another example. The
concept of proportionality was here again relevant to taxation, with
the court having to decide whether costs had been “proportionately
and reasonably incurred.””” Much controversy arose as to how these
concepts should be applied to the regime of “after the event
insurance” effected in tandem with conditional fee agreements.”® Was
it reasonable and proportionate to incur an insurance premium at the
very outset given that the case might rapidly settle and so render the
insurance unnecessary? The extent of the uncertainty was indicated
by Lord Hoffmann who recounted that the House of Lords had been
told that no less than 150,000 cases were awaiting the outcome of the

decision.

Examples of some of the different contexts in which “proportionality” takes

on varying meanings include the following,” namely, “proportionality” as

requiring :-

(a) litigation costs to bear a reasonably proportionate relationship with
the amount at stake in the dispute;

(b) procedures to be appropriately matched to the case, that is, ensuring
that elaborate procedures (which may be appropriate for big and
complex cases) are not used unnecessarily in ordinary cases;

76

71

78

79

Discussed further in Section 25 below.
See CPR 44.4(2) and CPR 44.5(1).
Explained in Section 25 below.

See White Book 1.3.5.
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(c)

(d)

(e)

()

applications for drastic forms of relief, such as Anton Piller orders or
orders for committal for contempt, to be avoided where such relief

would be disproportionate in the circumstances;

procedural sanctions and orders to be issued in a manner
proportionate to the requirements of procedural and substantive
justice, for instance, not striking out the entire claim when a lesser
sanction would suffice, and not ordering extensive particulars or
further discovery where the benefits are likely to be slight and would

not justify the expense and effort involved;

cases to be instituted in the correct tribunal, avoiding the High Court
where the simpler procedures of a lower court or tribunal would

suffice; and,

procedural orders to be made which are proportionate to the financial

position of each party (in accordance with CPR 1.1(2)(c)(iv)).

As the editors of the White Book point out, while in CPR 1.1(2)(c) the word

“proportionate” is used in the technical sense defined in other Rules and

practice directions :-

“the words ‘proportionate’ and ‘disproportionate’ are used in a general sense and
not for the specific purpose of drawing attention to this aspect of the overriding
objective.”

Some elements of the “proportionality” concept discussed above are already

reflected in some of our existing rules, for instance, those requiring the court

to refuse an order if it is “not necessary either for disposing fairly of the

cause or matter or for saving costs.”™ A well-developed rule of this kind is

80

Eg, in relation to specific discovery under O 24 r 8 and interrogatories under O 26 r 1.
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found in O 38 r 2A(1) which concerns the court’s power to order witness
statements to be exchanged, stating :-
“The powers of the Court under this rule shall be exercised for the purpose of
disposing fairly and expeditiously of the cause or matter before it, and saving

costs, having regard to all the circumstances of the case, including (but not
limited to) -

(a) the extent to which the facts are in dispute or have been admitted;
(b) the extent to which the issues of fact are defined by the pleadings;

(c) the extent to which information has been or is likely to be
provided by further and better particulars, answers to
interrogatories or otherwise.”

In the Working Party’s view, “proportionality” should form part of a rule
stating the underlying principles guiding case management, but without the
specificity of CPR 1.1(2)(c) set out above. It should try to avoid spawning
minute analysis and argument. It should instead be a reminder that
commonsense notions of reasonableness and a sense of proportion should

inform the exercise of a judicial discretion in the procedural context.

The facets concerning active case management and express powers

The third and fourth facets can be taken together. As discussed in Section 13
below, the Working Party is recommending the introduction of a court-
determined timetable fixed after the parties complete a questionnaire
designed to enable the timetable to take into account the reasonable wishes

of the parties and the needs of the particular case.

In giving the timetabling directions, or in dealing with any specific
interlocutory application, the court ought to have ample powers to make the
orders it considers best suited to advance the fair, expeditious and
economical resolution of the dispute. If the parties can agree reasonable

directions, all the better. However, where the parties cannot agree, and
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where for instance, they each put forward proposals which are contentious,
the court plainly ought to have power to reject both sides’ proposals and to
make orders considered appropriate even if neither party has sought such
orders. In this sense, the court ought to engage in ‘“active case

management.”

It should, however, be made clear that the Working Party is not in favour of
unwarranted proactivity by the court. The case management powers are
there to curb the excesses of the adversarial system, not to displace that
system. What the Working Party favours, reflected in Proposal 3, is to
make more systematic the approach to case management presently accepted
as a matter of common law, as discussed in the Interim Report.® Most of
the powers listed in CPR 3.1 already exist, but somewhat patchily, scattered
in various provisions of the RHC or to be found in the court’s inherent

jurisdiction.

CPR 1.4, CPR 3.1 and CPR 3.3 (with suitable modifications) draw these
powers together and place them on a clear and transparent legal footing,

creating a scheme for case management by the court :-

e setting out the declared aims of such case management;

e setting out a range of general case management powers, including power
to act of its own motion, additional to powers provided by specific rules

(unless expressly displaced by such rules); and,

e linking the exercise of these powers to the furtherance of the overriding

objective of procedural justice.

81

At §§234 to 239.
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In the Working Party’s view, such a scheme, suitably adapted for Hong
Kong, would promote fairness and consistency in judicial case management.
As the legal community becomes increasingly familiar with the proposed

reforms, such rules would facilitate consensual case management by the

parties.

Recommendation 2: A rule should be introduced identifying
underlying (rather than overriding) objectives of the system of civil
justice to assist in the interpretation and application of rules of court,
practice directions and procedural jurisprudence and to serve as a

statement of the legitimate aims of judicial case management.

Recommendation 3: The underlying objectives referred to in
Recommendation 2 should be stated as (i) increasing cost-
effectiveness in the court’s procedures; (i1) the expeditious disposal of
cases; (ii1) promoting a sense of reasonable proportion and procedural
economy in respect of how cases are litigated; (iv) promoting greater
equality between parties; (v) facilitating settlement; and (vi)
distributing the court’s resources fairly, always recognizing that the
primary aim of judicial case management should be to secure the just
resolution of the parties’ dispute in accordance with their substantive

rights.
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Recommendation 4: Rules should be introduced (along the lines of
CPR 1.4) listing available case management measures and conferring
(along the lines of CPR 3.1) specific case management powers on the
court, including power to act of its own motion, exercisable generally
and (unless excluded) in addition to powers provided by specific
rules, in the light of the underlying objectives referred to in

Recommendation 2.
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Proposals 4 and 5

Proposal 4

Steps should be taken, in cooperation with interested business, professional,
consumer and other groups, to develop pre-action protocols suitable to Hong
Kong conditions with a view to establishing standards of reasonable pre-action
conduct in relation to specific types of dispute.

Interim Report paras 258-275

Proposal 5

Rules should be adopted allowing the court to take into account the parties’ pre-
action conduct when making case management and costs orders and to penalise
unreasonable non-compliance with pre-action protocol standards.

Interim Report paras 258-275

112. In most cases, there will have been some attempt at resolving the dispute
between the parties, with or without the help of lawyers, before court
proceedings are issued. Where the potential plaintiff does seek legal advice,
one would expect his lawyers to write a letter before action to the
prospective defendant setting out the basis of the complaint and what the
claimant requires by way of satisfaction of that complaint. Where the
defendant does not accept the claim, one would expect a reasoned response
indicating why not. These are commonsense steps to be taken by parties to
any dispute so that legal proceedings might be avoided. Seeing that it rests
on a sound basis, the potential defendant may concede the claim.

Conversely, seeing the soundness of the response, a claimant may drop his
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claim. Or negotiations may commence on the basis of the exchange and a

compromise settlement arrived at.

However, as pointed out in the Interim Report, this process often does not
take place properly or at all, so that proceedings are launched without the
matters in issue being sufficiently identified or understood. Pre-action
protocols, backed by costs and other financial sanctions, were introduced by
the Woolf reforms to try to compel the parties to engage meaningfully in
such pre-action dialogue in the hope of preventing ill-conceived and

unnecessary litigation.

What pre-action protocols require of the parties under the CPR

In England and Wales, there are presently six approved pre-action protocols
which came into operation on various dates between April 1999 (when the
CPR first came into force) and March 2002. They are the Personal Injury,
Clinical Negligence, Construction and Engineering Disputes, Defamation,

Professional Negligence and Judicial Review pre-action protocols.

These were developed in close consultation with interest groups involved in
litigation in the areas in question and vary in their detail and scope.

Typically, these protocols :-

(a) identify the cases to which they apply and state their objectives;*

82

Eg, “to encourage the exchange of early and full information about the prospective legal
claim; to enable the parties to avoid litigation ...... ; and to support the efficient
management of proceedings where litigation cannot be avoided” (Construction &
Engineering, §1.3).
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(b)  prescribe the information and documents which the claimant must

give to the prospective defendant when notifying him of the claim;

(c) require the defendant to acknowledge the claim and to respond with

specified information and documents if he does not accept it; and,
(d) lay down a timetable for these exchanges.

Some of the protocols specify additional requirements, for instance, as to
how experts should be dealt with,* as to the holding of a pre-action
meeting,* or as to the need to consider ADR.¥ Templates for claim letters

and responses are also sometimes included.

Where a case is not covered by one of the approved protocols, the parties
are subject to the Practice Direction on Protocols which requires them “to
act reasonably in exchanging information and documents relevant to the
claim and generally in trying to avoid the necessity for the start of

proceedings.”®® This normally involves :-
(a)  the claimant writing to give details of the claim;

(b)  the defendant acknowledging the claim letter promptly;

(c) the defendant giving within a reasonable time a detailed written

response; and

83

84

85

86

Eg, Personal Injury protocol §3.14-§3.20.
Eg, Construction & Engineering protocol §5.1-§5.3.
Eg, Professional Negligence protocol §C3.

Practice Direction — Protocols §4.1.
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(d)

the parties conducting genuine and reasonable negotiations with a
view to settling the claim economically and without -court

proceedings.®’

As with the approved protocols, the Practice Direction requires information

to be exchanged in considerable detail.

(a)

(b)

The claimant’s claim letter is required, among other things, to give
sufficient concise details to enable the recipient to understand and
investigate the claim without extensive further information; to enclose
copies of the essential documents which the claimant relies on; and to
identify and ask for copies of any essential documents, not in his

possession, which the claimant wishes to see. ®

When the prospective defendant replies substantively, he is expected
to give detailed reasons why the claim is not accepted, identifying
which of the claimant’s contentions are accepted and which are in
dispute; to enclose copies of the essential documents which the
defendant relies on; to enclose copies of documents asked for by the
claimant, or explain why they are not enclosed; and to identify and
ask for copies of any further essential documents, not in his

possession, which the defendant wishes to see.”

Plainly, the conscientious observance of the protocols and the Practice

Direction would require a significant amount of investigative and

preparatory work by the parties before any proceedings are started.

87
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Ibid, §4.2.
Ibid, §4.3.
Ibid, §4.6.
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5.2 Non-compliance with pre-action protocols under the CPR

120. If there is non-compliance with any relevant pre-action protocol or the
Practice Direction, this can be taken into account by the court in giving
directions.” It could, for instance, order the non-complying party to pay
money into court,”’ such sums becoming security for any sum payable by
that party to any other party in the proceedings.” Non-compliance could
also result in swingeing orders in respect of costs and interest, including :-

“(1)  an order that the party at fault pay the costs of the proceedings, or part of
those costs, of the other party or parties;

(2)  an order that the party at fault pay those costs on an indemnity basis;

(3)  if the party at fault is a claimant in whose favour an order for the payment
of damages or some specified sum is subsequently made, an order
depriving that party of interest on such sum and in respect of such period
as may be specified, and/or awarding interest at a lower rate than that at
which interest would otherwise have been awarded;

(4)  if the party at fault is a defendant and an order for the payment of
damages or some specified sum is subsequently made in favour of the
claimant, an order awarding interest on such sum and in respect of such
period as may be specified at a higher rate, not exceeding 10 above base
rate (cf CPR rule 36.21(2)), than the rate at which interest would
otherwise have been awarded.””

5.3 The consultation response

121. Most respondents accepted that the aims of pre-action protocols are laudable
and that substantial benefits could flow from the observance of well-

Notes
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91

92

93

CPR 3.1(4).
CPR 3.1(5).
CPR 3.1(6A).

Practice Direction — Protocols §2.3.
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designed pre-action protocols developed after due consultation. However,

many of them expressed significant reservations.”

The most serious concern, based on the experience of the pre-action
protocols in England and Wales, was that they would result in the “front-
loading” of costs, that is, in requiring the parties to incur costs even before
commencement of the proceedings and therefore at a much earlier stage of

the dispute than otherwise.”

Where the case thereafter goes by default or
rapidly settles, this may mean that costs have been unnecessarily incurred

and that litigation has been made more expensive.

This concern led a number of respondents to stress that pre-action protocols
and the sanctions for non-compliance should not be introduced for all cases
across the board. Some thought that they should not be used in ordinary,
simple cases but should be reserved for complex cases.” Others supported
the introduction of protocols for cases on certain specialist lists. A number
pointed to the existence and apparent success of the practice direction
PDI18.1 in Hong Kong, which has effectively introduced a pre-action
protocol for personal injury cases, as showing that such protocols were

suitable for the Personal Injury list.”” There were also calls for the

94

95

96
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Respondents broadly in favour of the protocols, but often subject to qualification,
included the Bar Association, the Law Society, the High Court masters, the District
Court judges and masters, the LAD, the DOJ, the HA, the SCLHK, the HKFI (putting
forward the view of Allianz Insurance), the HKFEMC, the APIL, the HKFLA, the
HKCS, the APAA, the Hon Ms Audrey Eu SC, the JCGWG, the BCC, the HKRRLS,
one set of barristers’ chambers, three firms of solicitors and one individual respondent.

Including the Bar Association, the Law Society, the DOJ, the SCLHK, the Hon Ms
Audrey Eu SC, the BCC, two firms of solicitors and one individual respondent.

Including the DOJ and an individual respondent.

The Bar Association, the Law Society, the LAD, the HKFI (putting forward the view of
Allianz Insurance), the APIL, the High Court masters and a firm of solicitors. The
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124.

125.

establishment of pre-action protocols for construction and engineering

cases,” clinical negligence cases” and intellectual property cases.'”

The Working Party’s view

The Working Party’s view is that the aims of pre-action protocols are
plainly worthwhile but that experience shows that they must be approached

with circumspection because of their likely impact on costs.

The main aims of pre-action protocols are to promote early settlement or,
failing that, to promote efficiency in the conduct of the proceedings. Such
results can only be achieved if the parties are required to exchange
sufficiently detailed information about the claim to form the basis of
settlement and the marshalling and formulation of such information
inevitably requires costs to be incurred. There is no doubt that in England

and Wales, pre-action protocols have caused costs to be front-loaded.

(a)  The early evaluation of the Woolf reforms conducted by the LCD in
March 2001, reported :-

“It is clear that the introduction of pre-action protocols has resulted in the front-
loading of costs before proceedings are issued.”'""

98

99

100

101

BSCPI was more guarded, suggesting that protocols may do well in smaller claims with
minor injuries, but questioning the benefits otherwise.

By the Law Society, the SCLHK, the HKFEMC and one firm of solicitors.
By the HA and the LAD.

By the APAA and the HKRRLS.

LCD-EF §7.3.
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(b)

(c)

(d)

This was repeated in its second evaluation published in August
2002,'” which went on to state that one motor insurance company’s
figures showed that :-

...... in the three years prior to the introduction of the reforms costs had increased
in line with inflation with costs claimed rising at around 4% pa and costs paid at
around 3%. From 1999 to 2001, however, claimed costs had risen by an average

of 15% pa while costs paid had increased by around 12%; substantially more than
inflation.”'®?

In the Woolf Network’s 3™ survey, some 45% of the respondents had
thought that front-loaded costs were a problem for the reforms.
About two years later, the 5™ survey, conducted in December 2002,
continued to acknowledge that “front-loading is causing considerable

problems.”

Goriely, Moorhead and Adams, in their 2002 study, More Civil
Justice? reported that pre-action protocols were generally well-

received in personal injury cases but that :-

“The new approach ...... did lead to some ‘front-loading’, in which more work
was carried out in the early stages of a case. Claimant solicitors said they were
now more likely to interview their client before writing the first letter to the
defendant, and that such interviews tended to be longer. One potential problem is
that it now takes longer to write the initial letter to the defendant. Whereas
before the reforms, half of all first letters were sent within a fortnight; now half of
letters took over a month, with around one in five taking over three
months. ...... »104

It must accordingly be recognized that if pre-action protocols are adopted in

Hong Kong this is likely to lead to a front-loading of costs in the cases to

which they apply. Protocols should therefore only be adopted where such

102

103

104

LCD-FF §7.9.

Ibid.

At p xiv.
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front-loading is considered justifiable in that the benefits of early settlement
resulting from the protocol are likely to outweigh the disadvantages of such

front-loading.

One must therefore conclude at once that pre-action protocols should not be
applied across the board since (as the Interim Report showed) some 60% of
all ordinary High Court Actions go by default (where pre-action protocols
would be an unnecessary burden).'” In contrast, the default judgment rate
in Commercial Actions and Construction and Arbitration List proceedings is
considerably lower. This lends support to the view that pre-action protocols
may have a larger role to play in relation to cases in specialist lists than

elsewhere.

Another consideration relevant to the possible introduction of pre-action
protocols concerns their enforcement. It has recently been reported in
England and Wales that non-compliance with pre-action protocols,
particularly by insurance companies in personal injury cases, is on the
increase and that sanctions against non-compliance are not being
enforced.'® For example, two responses to the Woolf Network’s 5™ survey
were summarised as follows :-

“There is no clear and effective sanction for breach of the Protocol. Many

defendants often disregard the Protocols, and they are not really ‘punished’

consistently by the courts. There is widespread disregard of the Personal Injury
Protocol by Defendants and insurers.”

“Despite the protocol, insurance companies are very poor at providing essential
documentation (wage details and accident reports). Medical reports obtained by
insurance companies are always late in being served. The disclosure form for
simple actions is far too complex. An improvement would be that prior to

105
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Interim Report, Appendix C, Table 6.

More Civil Justice? at p vi.
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disclosure, any party should be able to request the other to include specified
documentation in their list or state they do not have it.”

This trend was also highlighted by the APIL in their submission to the
Working Party, stating :-

“Anecdotal evidence from our members, however, suggests that there may have
been a ‘honeymoon period’. Some members feel that whilst defendants initially
complied with the protocol’s requirements, they now do so to a lesser extent.
This concern has been reflected by APIL president, Frances McCarthy, who has
stated:

‘The protocols have transformed the way in which parties deal with each
other before litigation. The culture of openness which has been generated,
together with the part 36 offer, has led to a dramatic increase in pre-issue
settlements. But some insurers are beginning to try and manipulate the
protocols. We are receiving letters from insurers in response to the letter
of claim which ignore the basic premise that liability is resolved before
the issue of quantum falls to be decided. Where liability is purportedly
not in dispute, no unambiguous admission is made. Where liability is
denied, proper reasons are not given and/or documents in support of the
denial are not supplied. The claimant’s statement is requested as of right.
This behaviour is not universal; many insurers behave perfectly properly,
but a disquieting number seem to focus on sliding out of their obligations.
What is more worrying is that claimants’ lawyers are not always calling
them to account.’”

It would appear that the party who could seek to enforce the protocol often
does not find it economic to do so partly because of uncertainty as to
whether the court would order any meaningful sanction for such non-
compliance so as to justify the effort and expense of attempting
enforcement. This must be borne in mind when considering whether and to
what extent pre-action protocols should be introduced in this jurisdiction. It
would be particularly galling for a party who has conscientiously observed
the protocol and met with non-compliance on the other side to be advised or
to discover that it is not worthwhile trying to enforce compliance. Such a
situation would undermine the protocol system’s credibility. These

concerns suggest that pre-action protocols should only be introduced in
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specialist lists where there is active support for the system by the court and

court-users so that enforcement and effective sanctions are likely.

Experience appears to support the abovementioned approach. In England

and Wales, approved pre-action protocols, particularly in the personal injury

and clinical negligence spheres (which have been the subject of most study),

have generally been positively received.

(a)

(b)

The APIL, in their submission to the Working Party stated :-

“APIL was involved in drafting the pre-action protocol for personal injury cases
in England and Wales and believes that it has generally been successful.
Research conducted by APIL in October 1999 concluded that 48% of respondents
felt that earlier settlement had been reached as a result of the protocol and that
33% of cases avoided litigation.”

In More Civil Justice? the authors reported:-

“A general finding from this study is that litigators like clear structures. They
want timetables and example letters, provided that both can be adapted where
necessary. Thus, in general, the protocols have been well received. Personal
injury litigators appreciated the new-style letter before action and liked having a
deadline for the response. Clinical negligence specialists spoke well of the
standard form for pre-action discovery and thought the 40-day compliance period
worked well.”'"”

“Those involved in personal injury and clinical negligence work also felt positive
about the protocols. By establishing clear ground rules on how claims should be
formulated and responded to, protocols were thought to focus minds on the key
issues at an early stage and encourage greater openness. This smoothed the way
to settlement.”'*
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Atpiv.
Atpv.
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(c) In the Woolf Network’s 5™ survey, 66% of respondents considered
the problems of front-loading to be outweighed by the benefits of

early settlement.

These were views concerning specialised areas of litigation where approved
pre-action protocols had been established after close consultation with
interest groups. The response to the Practice Direction on Protocols which
extends pre-action obligations to parties generally has been much less
positive. Thus, the Woolf Network’s 5" survey found that 42% of the

respondents considered that Practice Direction not to be working well.

In the light of the foregoing considerations, the Working Party is of the view
that :-

(a)  Pre-action protocols should not be prescribed for cases across the
board, whether by a general protocol or by a general practice

direction on protocols.

(b) It should be open to the courts operating existing as well as any
additional'” specialist lists, subject to the approval of the Chief Judge
of the High Court and after due consultation with regular users of
those courts and any other interested persons, to introduce suitable

pre-action protocols, to be applied to cases brought in those lists.

(c) The decision to introduce pre-action protocols and determination of

their content would reflect the procedural autonomy allowed to such

0

specialist lists.'"” However, when deciding upon the scope of the
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Discussed in Section 13.

Discussed further in Section 13.
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(d)

(e)

obligations which should be imposed by such protocols, efforts

should be made to minimise front-loaded costs.

Rules should be introduced enabling the court, in its discretion, when
exercising any relevant power, to take into account a party’s non-
compliance with any applicable pre-action protocol in accordance
with the terms of the protocol in question. The protocol ought to
prescribe the range of consequences which could follow from non-
compliance, identifying the contexts in which the court can be asked

111
t

to take such non-compliance into account ~ and the sanctions that a

court might be asked to impose.'"

In exercising its discretion, the court should bear it in mind that
special allowances may have to be made in relation to unrepresented
litigants if it should be the case that without access to legal advice,
they were unaware of any applicable protocol obligations or, after
becoming aware of them, that they were unable properly to comply

with them.

Costs-only proceedings

One additional matter "'

3 should be raised at this juncture. Where the

substance of a dispute is settled, the parties are often able to reach a global

settlement covering the costs incurred. However, this is not always the case

and costs can be a fatal sticking point. Such costs may be in more

significant amounts where pre-action protocols have been observed and so
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112
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CfCPR 3.1(4); CPR 44.3(4) and (5).
CfCPR 3.1(5), (6) and (6A); Practice Direction — Protocols §2.3.
Touched on by the Hon Mr Ambrose Lau speaking in Legco.
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may become a more important factor in determining whether settlement can
be achieved. A defendant who is prepared to accept liability and to pay the
damages claimed may nevertheless regard the claimant’s costs incurred in
meeting protocol obligations to be unreasonably high and unacceptable. It
is therefore important that the front-loaded costs generated by pre-action
protocols should not be allowed to undermine settlements achievable on the

substantive dispute.

The CPR’s response to this potential problem has been to create a procedure
enabling parties to bring “costs-only proceedings”. This is a procedure
allowing the parties to seek taxation of the pre-settlement costs even though
no proceedings seeking substantive relief have been commenced in court.

CPR 44.12A relevantly provides as follows :-

“(1)  This rule sets out a procedure which may be followed where—

(a) the parties to a dispute have reached an agreement on all issues
(including which party is to pay the costs) which is made or
confirmed in writing; but

(b) they have failed to agree the amount of those costs; and
() ... , no proceedings have been started.

(2) Either party to the agreement may start proceedings under this rule by
filing a claim form in accordance with Part 8.

(3) The claim form must contain or be accompanied by the agreement or
confirmation.

(4) In proceedings to which this rule applies the court—
(a)  may

(1) make an order for costs to be determined by detailed
assessment; or

(i)  dismiss the claim; and

(b) must dismiss the claim if it is opposed.”
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136.

137.

138.

5.6

139.

In England and Wales, it appears that a surprisingly high percentage of
settlements are reached on the basis that costs should go to taxation. The
Woolf Network’s 5" survey reported the following question and the answers
received :-

“In what proportion of cases, which settle prior to issue, are you finding it
necessary to involve the court in resolving costs issues?

Cases Respondents
0% - 10% 44%
10% - 30% 22%
30% - 50% 16%
50% - 80% 12%
80% - 100% 6%

It is of course not ideal that a case that has settled should require the court’s
involvement to resolve a residual dispute as to costs and it is to be hoped
that parties would make every effort to reach global settlements to avoid
this. Nonetheless, it would be desirable to have a rule along the lines of
CPR 44.12A so as to avoid the even less desirable consequence of having

no settlement at all by virtue of an unresolved disagreement as to costs.

Unless the parties have contracted for some other treatment, it would be
appropriate that all such costs be taxed on a party-and-party basis and that
such proceedings be started by originating summons with detailed

procedures regulated by practice direction.

The Working Party’s recommendations

In the light of the foregoing discussion, the Working Party makes the

following recommendations.
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Recommendation 5: Pre-action protocols should not be prescribed
for cases across the board, whether by a general protocol or by a

general practice direction on protocols.

Recommendation 6: It should be open to the courts operating
existing as well as any additional specialist lists, subject to the
approval of the Chief Judge of the High Court and after due
consultation with all relevant persons, to introduce suitable pre-action

protocols to be applied to cases brought in those lists.

Recommendation 7: Rules should be introduced enabling the court
when exercising any relevant power, in its discretion, to take into
account a party’s non-compliance with any applicable pre-action

protocol in accordance with the terms of the protocol in question.
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Recommendation 8: In exercising its discretion, the court should
bear it in mind that special allowances may have to be made in
relation to unrepresented litigants, if it is the case that, not having
access to legal advice, they were unaware of any applicable protocol
obligations or, if aware of them, that they were unable fully to comply

with them without legal assistance.

Recommendation 9: A procedure should be introduced to enable
parties who have settled their substantive dispute to bring costs-only
proceedings by way of originating summons and subject to practice
directions, for a party-and-party taxation of the relevant pre-

settlement costs.
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Section 6: Commencement of Proceedings

Proposal 6

Proposal 6

The way to commence proceedings should be simplified to involve only two forms
of commencement, abolishing distinctions between writs, originating summonses,
originating motions and petitions.

Interim Report paras 276-277

6.1
140.

141.

Notes

The consultation response

Proposal 6 was generally supported by the twenty-odd respondents who
addressed the issue. Only one respondent indicated opposition but gave no

reasons. Several''

suggested that it might be sufficient to introduce a single
mode of commencing proceedings. One qualification advanced'"” was that
the modes of commencement in specialist proceedings, such as company

cases, should be preserved.

In our view, the law as it stands is unnecessarily complicated and changes
should be made with a view to simplifying the way in which a case is
commenced. How and to what extent such simplification should be

attempted requires the present position to be examined more closely.

114

115

Including the Bar Association, High Court masters and the judges and masters of the
District Court.

By one set of barristers’ chambers.
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6.2
142.

143.

144.

145.

Notes

The present position

Four modes of commencing proceedings are presently recognized under the
Rules of the High Court, Cap 4 (“RHC”), namely, by issuing a writ, an

originating summons, an originating motion or a petition.''

However, O 1 r 2(2) excludes from the ambit of the RHC generally, certain
types of proceedings which have their own procedural rules. Bankruptcy,
company winding-up, non-contentious probate, Prize Court, matrimonial,
adoption and domestic violence proceedings are all excluded.
Commencement of proceedings in such cases is governed by the rules
peculiarly applicable to them, eg, rules requiring the presentation of

petitions in bankruptcy, company winding-up and matrimonial proceedings.

Leaving aside the excluded proceedings, the approach of the RHC is first to
provide '” that in certain cases, writs must be used as the means of
commencement. These include claims in tort (other than for trespass to
land), those based on fraud, claims for damages for breach of duty resulting
in death or personal injury or damage to property, claims for patent

infringement, Admiralty actions in rem'" and probate actions.'"”

Similarly, the Rules'® provide that in certain cases, proceedings must be
begun by originating summons. This covers applications made under any

written law unless commencement by some other means is expressly

116

117

118

119

120

O5rl.

OS5r2.

O 751 3(1) and RHC Appendix B, Form 1.
O 7612(1).

O5r3.
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146.

147.

Notes

required or authorized. This applies to applications under various
Ordinances, for example, those made for the appointment of a new trustee,
for vesting orders or for authority to deal with trust property, etc, under the
Trustee Ordinance (Cap 29); for exemption from jury service under the Jury
Ordinance (Cap 3);"*' by persons aggrieved by any action taken by the

Official Receiver,'* and so forth.

Additionally, specific provisions of the Rules provide for applications to be
made by originating summons in a wide range of cases, for instance,
applications for interpleader relief, ' for pre-action disclosure of
documents,'** for certain orders under the Mental Health Ordinance (Cap
136),'* for sale of property subject to a charging order,'* for certain orders
under the Arbitration Ordinance (Cap 341),"” for an order making a minor a

ward of court,'*® and so on.

In cases falling outside either of the “must” categories mentioned above,
subject to the rules regarding originating motions and petitions discussed

below, the RHC allow the plaintiff to commence proceedings either by

121

122

123

124

125

126

127

128

Cap 3, section 28(1A)(Db).

Under the Companies Ordinance (Cap 32), s 360K(5).
O 171r3(1).

024 r7A(1).

Eg, O 3219, for leave to bring proceedings.

O 50r9A.

O 731rr3,9and 10.

090 r3(1).
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using a writ or an originating summons.'” Order 5 r 4(2) gives important

guidance as to when each mode is appropriate :-

“Proceedings -

(a) in which the sole or principal question at issue is, or is likely to be,
one of the construction of any written law or of any instrument
made under any written law or of any deed, will, contract or other
document, or some other question of law, or

(b) in which there is unlikely to be any substantial dispute of fact,

are appropriate to be begun by originating summons unless the plaintiff intends in
those proceedings to apply for judgment under Order 14 or Order 86 or for any
other reason considers the proceedings more appropriate to be begun by writ.”

148. Unlike writs and originating summonses, originating motions and petitions
can only be used for starting proceedings if their use is expressly required or
authorized by the RHC or some other written law. But, where they are the
specified method of commencement, use of the writ or originating summons

is excluded."®

149. Originating motions are prescribed, for example, in judicial review cases, to
be issued after leave has been granted by the court.””’ They are likewise the
stipulated means for initiating an appeal before the Court of Appeal.'**
They are also how certain applications are brought before the court under

the Arbitration Ordinance,'” the Trade Marks Ordinance,"* the Companies

Notes
2 05r4(1).
B0 05r4(1).

B 053 15(1).

B2 059r3(1),0106r 12.
B 073, r2.

B4 0100r22).
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150.

6.3
151.

152.

Notes

136

Ordinance,"” the Patents Ordinance,"® the Drug Trafficking (Recovery of

Proceeds) Ordinance"’ and the Organized and Serious Crimes Ordinance."**

Many of the classes of proceedings in which petitions are used are those
excluded from the ambit of the RHC by O 1 r 2(2), as mentioned above.
However, the RHC also prescribe their use, for instance, in relation to
various non-winding-up applications under the Companies Ordinance.'”
Petitions are also prescribed as the means for bringing certain applications
under various Ordinances, eg, the Limited Partnerships Ordinance (Cap

37)'* and the Mental Health Ordinance (Cap 136).'"!

Unnecessary complexity

While we would accept the need for some well-established exceptions to be
retained, it is difficult to see why the scheme for starting proceedings should
be of such complexity. Why is it necessary to distinguish between cases
where writs or originating summonses are mandatory and cases where they
are optional? Why require originating motions and petitions to be used in

other cases, excluding therefrom use of writs and originating summonses?

The complication seems particularly unnecessary since O 2 r 1(3) makes it

clear that:-

135

136

137

138

139

140

141

0102 r4.
O 103 r29.
O 115 3(1).
O 117 r9(1).
0 102r5.
Cap 37 s 5(9).
Cap 136 s 15.
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153.

154.

155.

“The Court shall not wholly set aside any proceedings or the writ or other
originating process by which they were begun on the ground that the proceedings
were required by any of these rules to be begun by an originating process other
than the one employed.”

Furthermore, O 2 r 1(1) provides that any procedural failures in beginning
or purporting to begin any proceedings are merely irregularities and do not
nullify the proceedings or any step taken in them. Accordingly, although
some of the rules are couched in mandatory terms, non-compliance is of
relative insignificance — at worst perhaps sounding in an unfavourable costs

order.

It is our view that it ought to be sufficient for the rules to adopt the approach
of O5 r4(2), giving guidance as to when writs and when originating
summonses are appropriate, without making it mandatory to use either mode
of commencement in relation to any particular types of claims. The rules
could simply state that the writ should generally be used where it is likely
that factual questions will be in dispute, making it desirable that there be
pleadings to set out each side’s factual case and providing the framework
for discovery, witness statements, cross-examination and so forth, bearing
on those issues. Conversely, the rules might state that originating
summonses are appropriate where there is unlikely to be any substantial
dispute of fact, such as where the sole or principal question at issue is one of

law or construction.

If the parties should choose an inappropriate mode of commencement, the
court could continue to give suitable directions to enable the case to change
its procedural course. An originating summons issued where there are
substantial factual disputes would be directed to proceed as if begun by writ,
as presently done under O 28 r 8. Similarly, a dispute which raises a simple

question of law without any factual dispute can be ordered to be tried
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156.

157.

summarily or without pleadings or discovery, as currently provided for

under O 14A and O 18 r 21 respectively.

It may perhaps have originally been thought that petitions and originating
motions involve the seeking of relief from the court without there
necessarily being any identifiable defendant or respondent so that different
rules relating to service, etc, had to be engaged. However, looking at the
examples of originating motion and petition cases mentioned above, there
appears nowadays to be a likely respondent, at least in most cases: the
Secretary for Justice or a relevant public authority in judicial review and
criminal seizure cases, the arbitrator and/or the other party in arbitration
cases, and so forth. Even if there is no identifiable respondent, use of the
originating summons with a formula such as “Let all persons concerned
attend [before the named judge at the stated time and place]” would suffice
to bring the matter before the court which could, if necessary, order
particular persons to be served. There accordingly appears to be no reason
why all proceedings presently started by originating motion or petition
should not be begun by originating summons, or, if the circumstances

warrant it, by writ.

The proceedings listed in O 1 r 2(2) should remain unaffected by the RHC
as amended on the grounds that they are regulated by their own well-
established rules, designed with peculiar considerations in mind. For
instance, in bankruptcy and company winding-up cases, creditors other than
the petitioning creditor and contributories, will often join in and may
possibly take over the proceedings. The roles to be played in the
proceedings by the Official Receiver, provisional liquidator, liquidator and
trustee in bankruptcy also require special treatment.  Similarly, the

invocation of Admiralty in rem jurisdiction against a vessel raises peculiar
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158.

159.

6.4
160.

Notes

issues not encountered in purely in personam proceedings and not mirrored

in other parts of the RHC.

If the overall approach to commencement of proceedings is relaxed in the
manner recommended, consideration may have to be given to the possibility
of adding other specialised proceedings, governed by their own procedural

rules and requirements, to the O 1 r 2(2) list.

Election petitions lodged under various electoral laws to question the
validity of an election may need special treatment. At present, such
petitions are prescribed as the only means of mounting such a challenge,'*
but the electoral laws go on to provide that the procedures adopted for the
conduct of such petitions should approximate as closely as possible to High

* It may therefore be confusing, although perhaps

Court procedures.
strictly accurate, to provide that the RHC should not apply to them by
adding election petitions to the O 1 r2(2) list. It would be preferable for
O 1 r2(2) to be amended so as to acknowledge the preservation of such

petitions and the manner in which they adopt RHC procedures by analogy.

Single mode of commencement

We have considered but rejected the suggestion that a single mode of
commencement should be adopted. Writs and originating summonses cater
respectively for disputes which do and disputes which do not involve

potentially contested questions of fact: writs for the former and originating

142

143

Such as the Legislative Council Ordinance (Cap 542) s 61(2); the District Councils
Ordinance (Cap 547) s 49 and the Chief Executive Election Ordinance (Cap 569) s 32.

See, eg, Legislative Council (Election Petition) Rules (Cap 542) r 2 and District Councils
(Election Petition) Rules (Cap 547) r 2.
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l161.

6.5

summonses for the latter. Where a party decides to issue a writ, he
automatically triggers a process involving pleadings, discovery, witness
statements, etc, designed for resolving factual disputes. Such procedural
steps are avoided as unnecessary where an originating summons is issued to
determine a question of law or construction in an uncontroversial factual
context. This distinction is well-known and in the great majority of cases,
the appropriate choice will be made. Where, an inappropriate choice is
made, this can readily be remedied by the court directing a change, as

discussed above.

But if a plaintiff is offered only a single means of starting proceedings, he
cannot, by the expedient of choosing the appropriate mode of
commencement, invoke any particular procedural scheme. A further step
would be needed to establish how the case should proceed. Therefore, the
apparent simplification would be specious and no saving would be achieved
by adopting the single mode of commencement. The further step might, for
instance, involve an early hearing where a procedural judge gives directions
for the case in question. This may be helpful in large, highly complex cases,
but in the great mass of cases, would involve an unnecessary procedural step
and the front-loading of costs. Retaining two modes of commencement and
allowing the parties to choose which to invoke would be more cost-

effective.

Recommendations

162. Our recommendations in relation to Proposal 6 are therefore as follows :-
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Recommendation 10: Application of the RHC should continue to be
excluded in relation to the classes of proceedings set out in O 1 r 2(2)

(“the excluded proceedings”).

Recommendation 11: In so far as appropriate, other specialised
types of proceedings governed by their own procedural rules and
requirements should be added to the excluded proceedings and

special provision should be made in respect of election petitions.

Recommendation 12: The rules of the RHC making it mandatory to
commence certain proceedings by writ or, as the case may be, by

originating summons, should be abolished.

Recommendation 13: In all cases other than the excluded
proceedings, the parties should be permitted to commence
proceedings either by writ or by originating summons, with the RHC
indicating that a writ is appropriate where a substantial dispute of fact
is likely and that an originating summons is appropriate where there
is unlikely to be a substantial dispute of fact, such as where the sole

or principal issue is one of law or construction.
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Recommendation 14: Originating motions and petitions should be
abolished (save where they are prescribed for commencing any of the

excluded proceedings).

Recommendation 15: Unless the court otherwise directs (in
accordance with applicable laws), all hearings of originating

summonses should take place in open court.

Recommendation 16: It should continue to be the case that an
inappropriate mode of commencement does not invalidate steps taken
in the proceedings so commenced and that in such cases, the court
should give suitable directions for continuation of the proceedings in

an appropriate manner.
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Section 7: Disputing Jurisdiction

Proposal 7

Proposal 7

Part 11 of the CPR should be adopted to govern applications to challenge the
court’s jurisdiction or to invite it to decline jurisdiction.

Interim Report para 278

7.1
163.

7.2
164.

Notes

The consultation response

Proposal 7 attracted little comment. Some who responded'** suggested that
this was not a necessary change. One respondent expressed the concern that
adoption of the CPR rule would require the plaintiff to incur the costs of
delivering a statement of claim before knowing whether the defendant was

intending to mount a challenge to jurisdiction.

Commentary

The present rule, namely, O 12 r8, sets out a procedural code for
challenging the court’s jurisdiction to entertain the plaintiff’s claim. Where
the defendant contends that the court lacks jurisdiction, the rule allows him
safely to acknowledge service and, within the time specified, to bring on the
challenge without being deemed to have submitted to the jurisdiction even if

his challenge ultimately does not succeed.

144

Including the Law Society and one solicitors’ firm.
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165.

166.

167.

CPR 11 extends this code to cover applications for a stay of proceedings
brought by defendants seeking to persuade the court, as a matter of
discretion, to decline to exercise jurisdiction (which it undoubtedly
possesses) over the plaintiff’s claim. Such applications are generally
mounted on the ground of forum non conveniens. CPR 11 requires such
applications to be made within the time specified, in default of which the
defendant is deemed to have accepted that the court has (and ought to

exercise) jurisdiction to try the claim.

We are of the view that it is desirable to apply these express arrangements to
discretionary stay applications as they add to procedural certainty and

consider that O 12 r 8 should be amended to achieve this.

Order 12 r 8 presently requires the defendant, after acknowledging service,
to bring the application “within the time limited for service of a defence”. It
therefore allows him to wait until he sees the statement of claim before
deciding whether to challenge jurisdiction or apply for a discretionary stay.
We consider this sensible since sight of the statement of claim may be
important to the defendant’s assessment of whether the claim is properly
within the court’s jurisdiction or is one which ought to be stayed. A
defendant who is confident that a challenge lies may of course mount his
application without waiting for the statement of claim, but we do not
consider that the rule should make early applications a requirement. If a
challenge is mounted and the plaintiff seeks to maintain the proceedings in
Hong Kong, costs will in any event have to be incurred to establish the basis
for the court’s jurisdiction or its exercise, and no significant savings would
flow from avoiding service of the statement of claim. Indeed, it would often
be by reference to the statement of claim that the plaintiff would seek to

justify continuing with the claim in Hong Kong.
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Recommendation 17: Order 12 r 8 should be amended to the extent
necessary to bring into its scheme for disputing the court’s
jurisdiction, applications for the court to decline to exercise
jurisdiction over the plaintiff’s claim and to grant a discretionary stay

of the action.
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Section 8: Default Judgments and Admissions

Proposal 8

Proposal 8

Provisions along the lines of Part 14 of the CPR should be adopted to provide a
procedure for making admissions and for the defendants to propose terms for
satisfying money judgments.

Interim Report paras 279 — 283

8.1
168.

8.2
169.

170.

Notes

The consultation response

This Proposal received broad support, including support from the Bar
Association, the Law Society and the High Court masters. There was,
however, a perceived need'® to address the basis upon which admissions

should be allowed to be withdrawn.

Commentary

Proposal 8 canvasses adoption of certain features of Part 14 of the CPR
aimed at encouraging the parties to dispose of money claims by a default
judgment process which requires no appearance before a judge and so tends

to save time and costs.

At present, the plaintiff is able to enter judgment against the defendant by
such an administrative process, but only where the defendant fails to file an

acknowledgment of service after being served with a writ or where he fails

145

Expressed by an individual respondent.
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171.

172.

Notes

to file a defence after having acknowledged service.'*® In other words, the
process only applies where the defendant unconditionally surrenders to the

claim.

Where the defendant has no defence against debt-collection type claims, he
will, in most cases, face up to this and not resist the claim, allowing
judgment to be entered under the present rules. However, in a significant
number of cases, although the defendant (usually unrepresented) realises
that he has no defence to the whole or most of the claim, he may be
unwilling, for various reasons, to allow judgment unconditionally to be
entered against him. This leads to more or less desperate attempts to stave
off judgment, requiring the plaintiff to incur the effort, delay and expense of
applying to the court for summary judgment or even of having to take the

matter towards trial.

CPR 14 broadens the scheme for judgments to be entered administratively
and allows the defendant to make payment proposals which might make him

more inclined to consent to judgment where he has no defence.

(@) CPR 14 applies only to money claims, both liquidated and
unliquidated, and allows the defendant to admit part of the liquidated
amount claimed, or, in the case of unliquidated claims, to put forward

the sum in respect of which he is willing to submit to judgment.'"’

146

147

Under O 13 and O 19 of the RHC, maintained in Part 12 of the CPR. Where the
plaintiff’s claim is for a liquidated sum or solely for recovery of land (without
involvement of a mortgage), final judgment may be entered. If the claim is unliquidated
or involves an unliquidated element, interlocutory judgment is entered, establishing the
defendant’s liability but necessitating an application to the court to quantify the amount
of the judgment.

CPR 14.4,14.5, 14.6 and 14.7.
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Notes

(b)

(c)

(d)

If the defendant offers to submit to judgment for only part of the sum
claimed or for a quantified sum in satisfaction of an unliquidated
claim, the plaintiff can of course refuse the offer and continue with

his action.

If the whole claim is admitted or if the plaintiff decides to accept
judgment for part of his claim, the defendant may seek time to pay the

amount due, either as a single sum or by instalments'*

at a specified
rate of payment. In doing so, he has to file a statement of his
means.'” If the plaintiff accepts the defendant’s payment proposals,
he can immediately have the judgment administratively entered in

those terms.

If the plaintiff is happy with the admission (whether as to the whole
or part of his claim) but unhappy with the defendant’s payment
proposals, he can refer those proposals for determination by the
court."”® This would be done by a judicial officer without a hearing
pursuant to guidelines set by the judges. The parties would, however,

have the right to refer the determination to a judge''.

Provision can be made for recovery of fixed costs and claims for

interest under this system.'”

148

149

150

151

152

CPR 14.9.

14PD.2.2.

CPR 14.10.

CPR 14.11 to 14.13.

White Book 14.4.6, CPR 14.14.
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173.

174.

8.3
175.

176.

Notes

A plaintiff would serve his statement of claim (whether or not endorsed on
the writ) accompanied by a form explaining the abovementioned options for

the defendant, a measure that ought to be helpful to unrepresented litigants.

This scheme does not affect the making of admissions in relation to other
types of claim or at other stages of an action. Nor does it affect applications

to the court for judgment on admissions under the RHC."

Withdrawal of admissions

Both under the RHC and the CPR, the court has a discretion to allow an

154 As mentioned

admission made by one party to be amended or withdrawn.
above, some of the respondents have raised concerns about the principles to

be applied in the exercise of that discretion.

Shortly before the CPR came into operation, by a majority, the English
Court of Appeal in Gale v Superdrug Stores plc [1996] 1 WLR 1089, held
that the principles generally governing amendments to pleadings'> were
also applicable to the withdrawal of admissions: they could be withdrawn
unless this would cause injustice to the other party and in the absence of bad
faith or overreaching on the part of the applicant, a party seeking to prevent
withdrawal of an admission had to adduce evidence that specific prejudice
would result from such withdrawal. Millett LJ (as he then was) took the

view that :-

153

154

155

Under O 27 r 3, cf CPR 14.3.
CPR 14.1(5).

Expressed in cases like Cropper v Smith (1884) 26 Ch D 700, Clarapede & Co v
Commercial Union Association (1883) 32 WR 262 and Shoe Machinery Co v Cutlan
[1896] 1 Ch 108.
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177.

178.

179.

Notes

“It is not normally necessary for a party to justify his decision to amend his
pleadings or withdraw an admission. It is enough that he wishes to do so.”'*®

After the CPR entered into force, some doubt has arisen in England and
Wales as to whether this remains the position. This is due to the observation
of Lord Bingham CJ (as he then was) that there was “very considerable
persuasive force” in the views expressed by Thorpe, LJ, the dissenting judge
in Gale v Superdrug Stores plc, “particularly in the new procedural

environment inaugurated by the CPR ......” "’

In Gale, the defendant had wished to withdraw an admission of liability that
had stood for two years while the parties were debating quantum. Thorpe LJ
dissented from the more indulgent approach of the majority, on the basis
that modern case management required “a more disciplinary approach to
adversarial manoeuvring” and indicating that he would have upheld the
judge’s view that there had been an insufficient explanation for the

defendant’s change of position.

In our view, the approach in Hong Kong is well-established and has tended
to be somewhat stricter than the approach adopted by the majority in Gale.
The courts in this jurisdiction have generally required the party seeking to
resile from an admission to provide a proper explanation for its withdrawal
and at the same time required the party resisting to provide evidence of any

prejudice it might suffer should the admission be withdrawn.

156

157

At 1100.

In Sollitt v DJ Broady Ltd (Unreported, English Court of Appeal, 23.2.00). The
approach of Thorpe LJ in his dissenting judgment also attracted Seagroatt J in Li Fat Mui
v Able Engineering [1998] 1 HKC 469 at 472.

93



Civil Justice Reform - Final Report
Section 8:  Default Judgments and Admissions

180.

181.

182.

Notes

Thus, in the much-cited case'® of Tse Yuk-tin v Chee Cheung Hing & Co
Ltd [1984] HKLR 391, Hunter J stressed the need for a proper explanation
as to how the admission came to be made and why it is sought to be
withdrawn :-

...... the court allows a party to withdraw an admission deliberately made or to
resile from a conscious choice for good reason, and if good reason is shown. In
particular it expects the party to put before it a convincing credible explanation of
the circumstances in which the admission was in fact made, which is sought to be
said to have been made under a mistake. A typical sort of case is where a party is
able to say ‘yes, when I said this, or when I admitted this, I believed that to be the
case, I have now got some totally fresh evidence in my possession which if true
suggests that it was not the case, and I want to advance that proposition’. ......

Conversely if no credible or convincing explanation is given, that is a powerful
factor in favour of the exercise of discretion against the application.”">’

On this approach, the court is obviously not limiting itself to examining the
applicant’s conduct for bad faith or overreaching as the grounds for refusing

leave to withdraw the admission.

In Re Chung Wong Kit (A Bankrupt) [1999] 1 HKC 684 at 688, the Court of
Appeal acknowledged the approach in Tse Yuk-tin and, citing Gale v
Superdrug Stores plc, also held that the party resisting the application had
the burden of showing that he would suffer specific prejudice as a result of

the admission being withdrawn.

In other words, the Hong Kong courts have approached withdrawals of
admissions by placing first a burden on the applicant to explain why the
admission was made and why it is now sought to resile from it, and,

secondly, where a proper explanation is forthcoming, by allowing

158

159

Approved by the Court of Appeal, eg, in Leung Kin Fook v Eastern Worldwide Co Ltd
[1991] 1 HKC 55 and Taisei Kogyo Kaisha Ltd v Billiongold Co Ltd [1992] 2 HKC 153.

At 395.
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183.

withdrawal unless the prejudice which this would cause to the other party,

as established by evidence, makes this course unjust.

The courts are well-equipped to perform such balancing exercises in the
exercise of discretion and we consider the introduction of rules to regulate

their approach unnecessary and undesirable.

Recommendation 18: Provisions along the lines of Part 14 of the
CPR should be adopted in relation to claims for liquidated and
unliquidated sums of money with a view to enabling defendants to
propose payment terms (as to time and instalments) in submitting to

entry of judgment by default.
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Section 9: Pleadings

Proposals 9 to 13

184. The Interim Report identified various ways in which pleadings commonly
fail to perform their intended function of promoting fair and efficient
litigation.'® Tt raised for discussion the introduction of reforms with four

main thrusts :-
a a rule requiring pleadings to comprise a concise statement of the
q gp g p
nature of the case and the facts relied on;'®"
(b)  arule requiring substantive defences to be pleaded;'®
(¢) arule requiring pleadings to be verified as true;'®

(d) a rule providing for proactive judicial scrutiny of pleadings for their

sufficiency.'®

185. The Interim Report also discussed the possibility of making it more difficult
to obtain leave to amend pleadings'® and of providing that further and better

particulars should be refused if the request is disproportionate.'*

186. Those responding to the consultation generally acknowledged that pleadings
were often unsatisfactory and that there was a need for improvement.

Notes

160 Interim Report §§284-287.

tel Proposal 9.

162 Proposal 10.

163 Proposal 11.

o4 Proposal 12.

165 Proposal 13.

166 As part of Proposal 12.
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However, different views were expressed in relation to the various proposals

discussed in the Interim Report.

9.1  The contents of pleadings

(a)  Re-stating the requirements
Proposal 9

Rules should be adopted aimed at returning pleadings to a simpler form,
comprising a concise statement of the nature of the claim and of the facts relied on,
together with any relevant point of law.

Interim Report paras 284-288, 298

17 expressed the view that

187. Proposal 9 had little support. Many respondents
such a re-statement is unnecessary and would not add anything to the RHC
as they presently exist. Thus, O 18 r 7(1) already provides that :-

...... every pleading must contain, and contain only, a statement in a summary

form of the material facts on which the party pleading relies for his claim or

defence ...... but not the evidence by which those facts are to be proved, and the
statement must be as brief as the nature of the case admits.”

188. Further guidance as to what pleadings should contain is provided by O 18
r 7A in relation to personal injury cases and by O 18 r 8 as to pleading such
matters as limitation, fraud and illegality. In O 18 r 12, guidance is given as
to the need for particulars when alleging certain states of mind,

misrepresentation, fraud, breach of trust and so forth.

Notes
167

Including the Bar Association, the BSCPI, the Law Society, one set of barristers’
chambers and a firm of solicitors. The proposal was, however, endorsed by the BCC.

97



Civil Justice Reform - Final Report
Section 9:  Pleadings

189.

190.

Notes

There is much force in the view that the rules already state sufficiently what
is required. Where pleadings fail properly to set out the facts or to identify
the issues, or are long-winded or require many subsequent amendments, this
is not due to any lack of a rule. Such defects may be attributable to
incompetence on the part of the pleader or inadequate instructions or
insufficient thought given to the nature of a party’s case. As Lord Woolf
noted, many have pointed out that such shortcomings :-

...... do not arise from defects in the rules of court, but from the repeated failure
of parties and lawyers to observe those rules and of the court to police them.”'®

Lord Woolf nevertheless decided that the basic function of pleadings
required re-statement as part of his endeavour to instil a change of culture in
the civil justice system.'” However, since the Working Party has decided
against recommending a wholesale re-writing of the rules along the lines of
the CPR, we are of the view that adoption of a rule re-stating the basic
requirements of pleadings would serve little purpose in the Hong Kong
context. Proposal 9 is therefore not recommended. Other initiatives may

be more fruitful.

Recommendation 19: Proposal 9 (for a restatement of what

pleadings should contain) not be adopted.

168

169

WIR, p 154, §6.
WIR, p 154, §§4 and 6.
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(®)
191.

192.

193.

194.

195.

Notes

The fundamental approach

In assessing such other initiatives, the proper functions and purposes of
pleadings'™ must be borne in mind. Pleadings have important functions

before, during and after trial.

Thus, in the pre-trial context, by defining each party’s case with some
precision, the pleadings may provide the basis for an early settlement'”' or
for making an open offer of settlement or a payment into court. If the action
has to proceed, the pleadings set the parameters of discovery, expert
evidence, witness statements and trial preparation. They also form the basis

for case management by the court.

At the trial, the pleadings “define the issues and give the other party fair
notice of the case which he has to meet.”'’” By limiting the parties to the
pleaded issues, they are prevented, without first obtaining leave to amend,
from introducing fresh issues which might take the other side by surprise

and lead to disruptive adjournments.

After the trial, the pleadings may be referred to in order to identify the

questions decided for the purposes of the doctrine of res judicata.'”

Defective pleadings hamper such functions. Three main defects exist:

(1) inaccurately stating a party’s case, (il) being too sparse, or (iii) being

170

171

172

173

See BLJ, p 9, §1-11 and §1-12; and J&G pp 2-4.

Which could, of course, preferably be reached on the basis of letters before action and
before issue of the writ.

Per Lord Hoffmann in Barclays Bank v Boulter [1999] 1 WLR 1919 at 1923.

See Halsbury’s Laws of Hong Kong, Vol 11, §170.024, n7; and the approaches adopted
in Hoystead v Commissioner of Taxation [1926] AC 155 and in Yat Tung Investment Co
Ltd v Dao Heng Bank Ltd [1975] AC 581.
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196.

197.

prolix and excessively detailed. Any reforms should address these
shortcomings. They should encourage pleaders to obtain proper instructions
and to give the case due thought so as to avoid pleading a false case which
will require amendment and give rise to wasted interlocutory effort and
expense. Rules and reforms should also impel the pleader towards striking a

balance which avoids both excessive sparsity and excessive detail.

The need for such a balance was recently recognized by the House of Lords
in Three Rivers DC v Bank of England [2001] 2 All ER 513 at 528, where
Lord Hope, referring to the pre-CPR position, stated :-

“In my judgment a balance must be struck between the need for fair notice to be
given on the one hand and excessive demands for detail on the other. In British
Airways Pension Trustees Ltd v Sir Robert McAlpine & Sons Ltd (1994) 45 Con
LR 1 at 4-5 Saville LJ said:

‘The basic purpose of pleadings is to enable the opposing party to know
what case is being made in sufficient detail to enable that party properly
to prepare to answer it. To my mind it seems that in recent years there has
been a tendency to forget this basic purpose and to seek particularisation
even when it is not really required. This is not only costly in itself, but is
calculated to lead to delay and to interlocutory battles in which the parties
and the court pore over endless pages of pleadings to see whether or not
some particular point has or has not been raised or answered, when in
truth each party knows perfectly well what case is made by the other and
is able properly to prepare to deal with it.””

As indicated in the passage from Saville LJ, this need for a balance applies
not only to the original pleadings but also to requests and applications for
further and better particulars. Since present-day procedures involve pre-trial
exchanges of witness statements, expert reports and so forth, alerting each
party to the details of the other side’s case, there is much less justification

for engaging in satellite litigation merely to clarify the pleadings. This was
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198.

(c)
199.

200.

Notes

emphasised by Lord Woolf MR in the English Court of Appeal '™ in

McPhilemy v Times Newspapers Ltd [1999] 3 All ER 775 at 792-3 as

follows :-
“The need for extensive pleadings including particulars should be reduced by the
requirement that witness statements are now exchanged. In the majority of
proceedings identification of the documents upon which a party relies, together
with copies of that party’s witness statements will make the detail of the nature of
the case the other side has to meet obvious. This reduces the need for particulars
in order to avoid being taken by surprise. This does not mean that pleadings are
now superfluous. Pleadings are still required to mark out the parameters of the
case that is being advanced by each party. In particular they are still critical to
identify the issues and the extent of the dispute between the parties. What is

important is that the pleadings should make clear the general nature of the case of
the pleader. This is true both under the old rules and the new rules.”

It is with these principles in mind that the other possible reforms should be

addressed.

Annexing documents and identifying witnesses in pleadings

In England and Wales, the relevant practice direction provides that in claims
based on written agreements, a copy of the contract or documents
constituting the agreement should be attached to the particulars of claim.'”
It also permits a party to attach to his statement of case “any document

which he considers is necessary to his claim or defence”.'”

These ideas did not find favour with some respondents to the consultation.'”

Nor does the Working Party consider it desirable to introduce such a rule.'”

174

175

176

177

And endorsed by Lord Hope in the Three Rivers case at para 50.
16PD7.3.
16PD13.3(3).

Including the Bar Association and a set of barristers’ chambers. The Law Society
thought documents should be attached if they were not too bulky.
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201.

202.

203.

179

The rule presently applicable ™ requires parties to state briefly, where
relevant, “the effect of any document or the purport of any conversation”
referred to in the pleading. It discourages setting out the precise words of
the document or conversation “except in so far as those words are

themselves material™.

In our view, the present rule encourages the pleading to convey a more
focused account of the nature of each party’s case. To allow contracts and
other documents to be annexed to pleadings could well lead to slackness and
less precision. Pleaders may seek to rely on such documents to plug gaps in
the pleadings or they may put forward the undifferentiated terms of the
agreement rather than highlighting the specific aspects of the contract or
other document relied on. The other party may be left to hunt for the
significance of such documents and may have to incur the trouble and

expense of seeking further and better particulars.

If a party served with a pleading which refers to a written agreement or
other document so desires, he can, under the present rules, obtain inspection

pursuant to O 24 r 10.

The CPR practice direction also expressly permits a party to “give in his
statement of case the name of any witness he proposes to call.”'® This does

not appear to be a necessary or desirable rule.”™ Since witness statements

179

180

181

Without prejudice to existing contrary procedures such as those adopted in the Personal
Injuries list requiring particular documents (eg, medical reports) to be filed with the
pleadings.

0181 7(2).
16PD13.3(2).

The Bar Association expressed a like view.
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(d)
204.

205.

Notes

are exchanged in due course, naming intended witnesses in the pleadings
does not appear to further any of the beneficial functions of pleadings. It is
preferable to avoid any blurring of the distinction between the facts material
to the case (which must be pleaded) and the evidence intended to be
adduced to establish such facts (which should not). Naming a witness may
also well involve the front-loading of costs since many will consider it
necessary first to obtain a witness statement before putting forward someone

as an intended witness.

Pleading law

The RHC are permissive as to the raising of points of law in the

> This has not changed under the CPR.'"™ However, certain

pleadings.'®
respondents to the consultation have suggested that points of law should not
be permitted to appear in the pleadings or that such references should in

some way be limited.'

The Working Party’s view is that the current position should remain
unchanged. In some cases, the pleading of a point of law usefully makes a
party’s case clearer to the other side. Barclays Bank Plc v Boulter [1999] 1
WLR 1919 at 1923, is an example of such a case. The defendant wished to
contend that a bank had constructive notice of alleged undue influence and
misrepresentation but, while having pleaded the material facts, had not
expressly alleged such notice. Lord Hoffmann pointed to the pragmatic

virtues of doing so :-

182

183

184

018r11.
16PD13.3(1).
APAA.
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...... the question of whether notice of certain facts amounted to constructive
notice of other facts is a question of law. If, therefore, the pleading alleged all the
facts which would, as a matter of law, give rise to constructive notice on the part
of the bank of the alleged undue influence and misrepresentation, that should
technically be enough. It would enable Mrs Boulter to argue the legal
consequences of the facts she had alleged or proved: see Independent Automatic
Sales Ltd v Knowles & Foster [1962] 1 WLR. 974, 981. However, as Buckley J
said in that case, this is ‘not . . . a convenient course normally to be followed’
because it may result in the question of law taking the other side by surprise. Mr
Coney would have avoided a lot of trouble if he had taken a less austere approach
to the rules of pleading and said expressly that he was alleging constructive
notice on the part of the bank.”

206. In such circumstances, a reference to the legal point helpfully conveys the

nature of the party’s case. On the other hand, while points of law can be

raised in a pleading (as O 18 r 11 states), it is not permitted to “plead law”

as such.'™ In other words, the pleading should not be turned into a legal

submission or skeleton argument.

Recommendation 20: We should not adopt the practices of (i)

Notes

requiring written contracts and documents constituting contracts to be
annexed to the pleadings; (i1) permitting other documents to be so
annexed; or (ii1) permitting intended witnesses to be named in the

pleadings.

Recommendation 21: The rule permitting points of law to be raised

in the pleadings should remain unchanged.

185

HKCP 18/7/4.
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9.2  Requiring substantive defences to be pleaded
Proposal 10

Rules be introduced requiring defences to be pleaded substantively, with reasons
given for denials and positive cases advanced.

Interim Report paras 289, 298

207. Proposal 10 addresses the second of the main defects mentioned above,'™
namely, that of excessive sparseness in the pleading. A defence consisting
of bare denials and non-admissions does nothing to advance the proper
functions of pleadings. Thus, in England and Wales, CPR 16.5(1) and (2)

were introduced in the following terms :-

“(1) In his defence, the defendant must state—
(a) which of the allegations in the particulars of claim he denies;

(b) which allegations he is unable to admit or deny, but which he
requires the claimant to prove; and

(©) which allegations he admits.
(2)  Where the defendant denies an allegation—
(a) he must state his reasons for doing so; and

(b) if he intends to put forward a different version of events from that
given by the claimant, he must state his own version.”

208. Respondents to the consultation'®’ generally supported introduction of a

similar rule and the Working Party recommends adoption of this Proposal.

Notes
186

See paragraph 184 above.

187 Including the Bar Association, the BSCPI, the Law Society, the HKMLA, the High
Court masters, the BCC and a set of barristers’ chambers.
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(@)
209.

210.

211.

Notes

Cagey pleadings merely increase costs and delay settlement. A greater

openness as to the true nature of each party’s case is to be encouraged.

Excessive detail in substantive pleading

There is, however, a danger that such a rule, aimed at countering insufficient
pleading, may result in the opposite defect of prolixity or inordinate detail.
It should accordingly be made clear that in pleading a defence substantively,
the defendant should not deal obsessively with each and every allegation in
the statement of claim but that he should aim to strike the balance

mentioned above.

A useful provision to this end is CPR 16.5(3) which provides :-

“A defendant who—
(a) fails to deal with an allegation; but

(b) has set out in his defence the nature of his case in relation to the
issue to which that allegation is relevant;

shall be taken to require that allegation to be proved.”

This helpfully lays the emphasis on disclosing the nature of the defendant’s
case and relieves the defendant from dealing with every single allegation in
the statement of claim, provided the nature of his case relevant to that
allegation has been made clear.”™ It is recommended that such a provision

be adopted.

188

This operates as an exception to the general rule which would remain in force, namely,
that an allegation of fact in the statement of claim which is not traversed in the defence is
deemed to be admitted: O 18 r 13(1).

106



Civil Justice Reform - Final Report
Section 9:  Pleadings

()
212.

213.

Notes

Recommendation 22: Proposal 10 (requiring defences to be pleaded

substantively) should be adopted.

Recommendation 23: An exception to the general rule deeming the
defendant to have admitted any untraversed allegation of fact in the
statement of claim should be created along the lines of CPR 16.5(3)
so that a defendant who has adequately set out the nature of his case
in relation to which the untraversed allegation is relevant, is deemed

not to admit and to put the plaintiff to proof of such allegation.

Application to subsequent pleadings

Some respondents ' have suggested that a rule requiring substantive

pleadings should also be applied to the reply and any subsequent pleadings.

In our view, that suggestion should not be accepted. The rule requiring
substantive pleadings makes sense in relation to defendants who are obliged
to plead to the plaintiffs’ allegations. If a defendant ignores a factual
allegation made by the plaintiff, he is deemed by O 18 r 13(1) to admit it."”
Such a rule is required to enable the parties and the court to know where

each party stands in relation to each issue.

189

190

Including the Bar Association and one set of barristers’ chambers.

This is subject to the proposed introduction of the exception that a defendant need not
traverse an allegation if his case in relation to that allegation is clear.
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214.

(c)
215.

Notes

However, there is no obligation on the plaintiff to plead a reply at all. He
does so where he wishes to raise previously unpleaded facts which the
defence has made relevant. He is therefore not concerned with responding
to each allegation pleaded in the defence but with introducing further facts
material to his case. The approach of both the RHC (by O 18 r 14) and the
CPR (by CPR 16.7(1)) has accordingly been to imply a joinder of issue in
the reply in relation to all untraversed factual allegations in the defence. It
follows that a rule requiring the reply to plead substantively to all factual
allegations in the defence is inappropriate. The same applies to any

subsequent pleadings.

Recommendation 24: Proposal 10 should not be extended to

pleadings subsequent to the defence.

The defence of tender before action

A minor point arises on a different plane in relation to the pleading of a
defence. Presently, under O 18 r 16, a defendant who wishes to plead the
defence of tender before action is allowed to do so if he pays the sum
tendered into court. However, the case law establishes that this common
law defence only applies to liquidated claims and not to claims for

unliquidated damages.""

191

Davys v Richardson (1888) 21 QBD 202 at 204-5; HKCP 2002, 18/16/1.
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216. The CPR have extended this defence'* so that it is available “whether or not
a specified amount is claimed.” A defendant wishing to rely on this defence
must pay into court the amount which he says was tendered.'” As this may
facilitate early settlement, the Working Party recommends that a similar rule
be adopted.

Recommendation 25: The defence of tender before action should be
extended to apply to claims for unliquidated damages.

9.3 Requiring pleadings to be verified

Proposal 11

A requirement for all pleadings to be verified by statements of truth should be
introduced and the making of a false statement without an honest belief in its truth
should be made punishable as a contempt.

Interim Report paras 290-292, 298

(@)
217.

Notes

The nature of the requirement

Proposal 11 addresses the first of the main defects often found in pleadings
mentioned above,"” namely, the fact that such pleadings do not accurately

reflect the true case of the party in question. It canvasses adoption of a

192

193

194

Re-named “tender before claim”, see White Book 16.5.6.
CPR 37.3. The sum so paid in also counts as a Part 36 payment.
See paragraph 184 above.
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218.

219.

220.

Notes

requirement introduced by the CPR that the pleadings' (and certain other

documents'®) be verified by a “statement of truth”. '’

Under the CPR, a statement of truth takes the form of a declaration of belief
that the facts stated in the relevant pleading are true."® It may be signed by
the party on whose behalf the pleading is filed or that party’s legal
representative’” and takes effect in law as a statement that “the party putting
forward the document ...... believes the facts stated in the document are

99200

true Where a pleading is verified by a statement of truth, the CPR

provide that it may be used as evidence at interlocutory hearings.*"'

A pleading which has not been verified is not a nullity. It is effective as a
pleading (but not as evidence) unless it is struck out by the court, the parties

being at liberty to apply for a striking out.*”

A statement of truth lacks the formality of an affidavit or affirmation. It
does not involve the person who makes it being sworn or affirmed and does

not involve his attendance before a person qualified to administer oaths or

195

196

197

198

199

200

201

202

Including the statement of claim, defence, reply and subsequent pleadings, as well as any
further and better particulars and any amendments: CPR 22.1(1)(a) and (b), and CPR
22.1(2).

Listed in CPR 22.1(1) and (2) and in 22PD.1, including witness statements and expert
reports.

The present discussion is confined to the verification of pleadings. Verification of other
documents, such as witness statements and expert reports is dealt with separately.

The form prescribed by 22PD.2.1 is “[I believe] [the (claimant or as may be) believes]
that the facts stated in this [name document being verified] are true.”

CPR 22.1(6). If the party is a minor or a patient, it is signed by his “litigation friend”
(his next friend or guardian ad litem) or the legal representative of that litigation friend.

CPR 22.1(4).
CPR 32.6(2)(a).
CPR 22.2.
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()
221.

222.

Notes

take affidavits.”” Nevertheless, a person who verifies a pleading without an
honest belief in the truth of the facts pleaded faces possible proceedings for

contempt.***

Justification and consultation response

The White Book points to two justifications for requiring pleadings to be
verified :-
“First, if a party is required to certify his belief in the accuracy and truth of the
matters put forward the statement of case is less likely to include assertions that
are speculative and fanciful and designed to obfuscate ...... Secondly, in certain

circumstances, a statement of case may be relied on as evidence. If it is to be used
as such it is right that the facts asserted in it should be verified.”"’

The second justification is ancillary. It is convenient and may avoid
duplication of work to be able to rely on a verified pleading as evidence.
But the true justification is that it is intended to be salutary for a party and
his legal representative to have to verify a pleading on penalty of contempt.
It is likely to deter sloppy and speculative pleadings and to provide a
disincentive against advancing a downright dishonest case. As Patten J
stated in Clarke v Marlborough Fine Art (London) Ltd [2002] 1 WLR 1731
at 1742 :-

“The purpose of Part 22 is simply to exclude factual allegations which to the

knowledge of the claimant or other party are untrue or which the party putting
forward the pleading to the court is unable to say are true.

In the most simple case the requirements of CPR r 22.1 will, if observed, exclude
untruthful or fanciful claims but the notes to Part 22 also indicate that the purpose
of the new rule was to discourage the pleading of cases which when settled were

203

204

205

CfHKCP 2002, 41/1/10.
Provided for in CPR 32.14.
White Book 22.0.2.
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223.

(c)

224.

Notes

unsupported by evidence and which were put forward in the hope that something
might turn up on disclosure or at trial.”

The greater part of the respondents who addressed the issue’” supported
introduction of a verification requirement although a number did so with
certain reservations. Those reservations are addressed below. Subject to the
modifications and refinements arising out of such reservations, the Working

Party recommends adoption of Proposal 11.

Recommendation 26: Proposal 11 (requiring pleadings to be
verified by a statement of truth) should be adopted as modified and

supplemented by Recommendations 27 to 32.

Reservations expressed

Need to identify maker of statement of truth

Some respondents to the consultation®”’

stressed the importance of it being
made clear who should sign the statement of truth. In relation to
pleadings,” the need for guidance on this question was acknowledged in
the CPR by additions being made to the relevant practice direction.”” The

Working Party recognizes that guidance along similar lines should be

206

207

208

209

Including the Bar Association and the Law Society. The Bar Association pointed out
that proceedings commenced by modes other than writ generally require a supporting
affidavit.

Such as the APAA and a member of the HKFI.

Witness statements pose no difficulty. It is the witness who must sign, indicating that his
account of the facts is true: CPR 22.1(6)(b) and 22PD.3.2.

White Book 22.1.15.
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included in the rules. The position under the CPR may be summarised as

follows.

o Document put forward by “the party”

225.

226.

227.

Where pleadings are verified by a statement of truth, this amounts to a
representation to the court that “the party putting forward” the pleading

believes the facts stated in it are true.?'’

Thus, although the rules permit the person signing the statement of truth to
be either the party or the party’s legal representative, the pleading remains
the party’s document which he puts forward as representing his case. The
statement signed by the legal representative will refer to the client’s belief,

not his own.?!

Where a party is an individual and he or she signs the statement of truth, no
difficulty arises. The signatory and the party are the same person so that the

representation that the facts stated are true is unequivocally made.

o Where the party is a corporation or a partnership

228.

Notes

Where, however, the party is not an individual but a corporation, a question
arises as to who may sign on its behalf. One aspect of this question raises
the usual corporate law issues as to who is authorized to act on the
corporation’s behalf, for example, as to whether board authorization is
required in the case of a company. The rules of court are not concerned
with such issues and proceed on the assumption that the person signing is

duly authorized to do so. However, the rules are concerned to establish the

210

211

CPR 22.1(4).
22PD3.7. The effect of signature by the legal representative is considered below.
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level or class of officer or employee who, from the court’s viewpoint, would
be considered appropriate for the purposes of verifying the corporation’s

pleadings.
229. Under the CPR, guidance is given in the practice direction as follows :-

“Where a document is to be verified on behalf of a company or other corporation,
subject to paragraph 3.7 below, the statement of truth must be signed by a person
holding a senior position in the company or corporation. That person must state
the office or position he holds.”*'?

It goes on to identify as persons “holding a senior position” the following :-

“(1) inrespect of a registered company or corporation, a director, the treasurer,
secretary, chief executive, manager or other officer of the company or
corporation, and

(2)  inrespect of a corporation which is not a registered company, in addition
to those persons set out in (1), the mayor, chairman, president or town
clerk or other similar officer of the corporation.””"

230. Whether a signatory holding a particular position qualifies, for example, as
“manager” of a company, is to be approached pragmatically and in the light

of his realistic ability to confirm the accuracy of the allegations made.*"*

231. Inrelation to partnerships, the guidance given by 22PD3.6 is as follows :-

“Where the document is to be verified on behalf of a partnership, those who may
sign the statement of truth are;

(1) any of the partners, or

(2) a person having the control or management of the partnership
business.”

Notes

212 22pPD3 4.
213 22PD3.5.
214

See the discussion of companies and in-house legal representatives in 22PD3.11.
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232. These instances are obviously not exhaustive either of the types of body
corporate or association where the question may arise. Nor are they
exhaustive of what constitutes a “senior position.” New situations calling
for discussion are bound to arise.””> The rules should therefore indicate that
duly authorized officers or employees holding analogous positions in

analogous organizations or associations would also qualify.

Recommendation 27: The rules should indicate the level or class of
officer or employee who may sign a statement of truth verifying
pleadings on behalf of a party that is a corporation, a partnership or an

analogous organization or association.

o Where the statement of truth is signed by a legal representative

233. Although, as indicated above, a pleading verified by a statement of truth
signed by a legal representative constitutes the party’s representation of the
truthfulness of its factual allegations, the legal representative who signs is
taken to be making certain representations of his own to the court. These
are set out in 22PD3.8 as follows :-

“Where a legal representative has signed a statement of truth, his signature will
be taken by the court as his statement:

(1) that the client on whose behalf he has signed had authorised him
to do so,

Notes

215 Some of these are discussed in 22PD3.11, eg, as to who should sign on behalf of trustees

and as to whether agents who manage property or investments for a party are able to
sign.
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234.

235.

236.

Notes

(2) that before signing he had explained to the client that in signing
the statement of truth he would be confirming the client’s belief
that the facts stated in the document were true, and

3) that before signing he had informed the client of the possible
consequences to the client if it should subsequently appear that the
client did not have an honest belief in the truth of those facts.”

The Working Party considers this approach desirable and recommends the
adoption of a rule on the effect of a legal representative signing a statement

of truth.

One possible misconception should be dispelled. In their response, the LAD
expressed concern “at the suggestion that a statement of truth in support of a
pleading should be signed by the legal representative of a party, if the party
itself is not available to sign it.” This was thought likely to cause practical
difficulty as legally-aided clients are sometimes not contactable so that legal
representatives may not be in a position to satistfy themselves of the matters
referred to above “thereby rendering themselves liable to possible contempt

proceedings.”

It is important to note that the rules do not impose any obligation at all on a
legal representative to sign a client’s statement of truth. They merely
stipulate that a statement of truth must be signed and that this may be done
either by the party or his legal representative. Plainly, the legal
representative should sign only if he can meet the requirements of 22PD3.8.
If he cannot meet those requirements, he should decline to sign. If neither
he nor his client signs the statement of truth, the pleading could still be filed
and would take effect as a pleading, but it might be liable to be struck out

upon application by the other side.*’® No doubt if, for good reason, more

216

CPR 22.2 and 22PD 4.
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time was needed by the LAD to contact its client, this would be afforded by
the court before striking out the unverified pleading. In any case, there is no
question of the rule putting the legal representative at risk of contempt

proceedings.

Recommendation 28: The rules should set out (along the lines of
22PD3.7 and 22PD3.8) the effect in law of a legal representative
signing a statement of truth to verify a pleading on behalf of the party

concerned.

o  Where an insurer has conduct of the proceedings

237.

Notes

The CPR permit an insurer or the Motor Insurers’ Bureau to sign a
statement of truth on behalf of a party where either of them “has a financial
interest in the result of proceeding brought wholly or partially by or against
that party.”*'” Provision is also made to deal with cases involving several
insurers and several insured, permitting the statement of truth to be signed
by “a senior person responsible for the case at a lead insurer” while also
permitting the court to require the statement of truth also to be signed by
one or more of the parties.”’® The Working Party’s view is that similar rules

should be adopted in Hong Kong.

217

218

22PD3.6A.
22PD3.6B.
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238.

239.

In a response received from the HKFI (enclosing comments submitted by
one Hong Kong insurer), attention was drawn to certain practical problems
met in practice in the UK :-
“By the time pleadings such as the Defence were required it was often difficult to
re-establish contact with the policyholder/driver and other eyewitnesses. The
policyholder who had been indemnified by this time often had little interest in
defending the claim made against him and little motivation to sign Court
documents. When the statement of truth became a possible source of accusations

of contempt of court the policyholder/driver and witnesses’ motivation to assist
reduced even further.”

That insurer pointed out (and the Working Party agrees) that the answer to
this type of problem probably lies in steps to be taken by the insurer before
indemnifying the insured. Thus, agreement might be secured that the
insured’s incident report form is submitted on the basis that the facts there
stated may be used to draw up pleadings on his behalf, that he believes those
facts to be true and that he authorizes the insurer to sign a statement of truth
relating to such facts, and so forth, thereby enabling the insurer or the legal
representative appointed to act on the insured’s behalf to meet the
requirements of 22PD3.8. If these recommendations proceed to the drafting
stage, representatives of the insurance industry in Hong Kong should be

consulted 1n this context.

Recommendation 29: Insurers (or lead insurers) and the Hong Kong
Motor Insurers Bureau should be authorized to sign a statement of
truth to verify a pleading on behalf of the party or parties concerned

(along the lines of 22PD3.6A and 22PD3.6B).
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(i1)
240.

241.

242.

243.

Notes

Front-end loading of costs

Several persons responding to the consultation®" expressed concern that
imposing a requirement for verification was likely to lead to an undesirable

front-end loading of costs.

The Working Party’s view is that provided pleadings are correctly
approached in the light of their proper functions and purposes, the proposed
verification requirement should not result in any unjustified front-loaded

COsts.

Thus, as discussed above, pleadings should not seek to lay out the evidence
or recite every detail of a party’s case. They should convey the nature of the
case, stating the material facts in a manner which avoids both excessive
sparsity and excessive detail. Properly drawn pleadings therefore do not
call for front-end work on such detail or evidence and the verification
requirement does not pre-suppose any greater exploration of the same. If, in
good faith, a party reasonably verifies a pleading and subsequently
discovers that it contains errors, that pleading may duly be amended,

verifying the amendment.

Of course, the verification requirement is intended to deter the pleading of a
false or speculative case, or a case based on insufficient instructions. To the
extent that expense has to be incurred to formulate a proper pleading, such
expense is necessary and involves no unjustified front-loaded costs. On the
other hand, ill-prepared or ill-conceived pleadings hamper early settlement

and define false parameters for discovery, witness statements, and so forth,

219

Including the Bar Association and the APAA. The High Court masters supported the
initiative but thought that costs and delays might increase if the sanctions were too
severe.
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(iii)
244.

245.

Notes

leading to wasteful interlocutory effort and additional costs. The Working
Party accordingly considers it justified to insist on what are in truth

minimum standards through introduction of a verification requirement.

Sufficient time to plead the defence

Some respondents >

suggested that more time should be given to the
defendant to plead the defence if he has to deal substantively with the
plaintiff’s allegations and verify his case with a statement of truth. If the
current 14 day time limit remains, it is likely only to lead to applications for

time extensions, adding to costs. The Working Party agrees.

Where pre-action protocols operate, it may be fair to assume that the parties
will have been in communication about the claim some time before the writ
and statement of claim were served, giving the defendant an advance
opportunity to marshal his defence. If (as would generally be true in Hong
Kong) no pre-action protocol is applicable, the defendant may have received
little advance warning of the claim. The current time limit of 14 days

should be suitably increased (say, to 28 days).

Recommendation 30: The period allowed for defendants to file their
defence should be increased to allow adequate time to plead

substantively to a plaintiff’s claim and to verify the defence.

220

Including the DOJ and the BSCPI.
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(iv)  Overseas parties and commercial cases

246. There was some suggestion that a verification requirement was somehow

247.

Notes

inappropriate for cases involving parties resident abroad*' or in commercial

cases. Thus, the Hong Kong Maritime Law Association stated :-

“We do not consider statements of truth are necessary or have a proper place in
commercial cases. Often the party called upon to sign the statement will be
abroad. Solicitors will not sign them. Moreover, in large commercial cases, the
pleading may be put together by the solicitor for the party concerned from a large
number of documents assembled from a pool of people. The upfront cost of
litigation will be increased substantially, as it has in England.”

The Working Party is unable to agree with that suggestion. The concern as

to front-loaded costs has already been discussed. As to the other points

made :-

(a)

(b)

Pleadings in commercial cases are by no means immune from the
vices identified above and the measures aimed at ensuring observance

of minimum standards are equally justified in their context.

A party residing abroad is obviously able to convey instructions and
documents to his lawyers and, as a matter of everyday practice (in the
Commercial and Admiralty Lists, as elsewhere), such parties readily
provide affidavits for use in the court. Assuming that his claim or
defence is advanced bona fide on facts believed to be true, one can
see no reason why he should be reluctant to sign a statement of truth
verifying his pleadings or to provide the necessary assurances to his
solicitors to enable them to sign. He has chosen to sue here or has

had jurisdiction properly established against him here. We can see no

221

While supporting Proposal 11, the BCC questioned whether it “will accommodate the
exigencies of oversea users of the Hong Kong Courts.”
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reason why he should not adhere to our procedures if he wishes to

pursue or defend the claim.

(c) If, as is suggested, solicitors in large commercial cases sometimes
take it upon themselves to construct their clients’ case out of amassed
documents, it would seem quite warranted to introduce a requirement
that they obtain express confirmation from their client, through a
statement of truth, that the end result does truly reflect their client’s
case based on truthful allegations of fact. If, in such cases, neither the
client nor the solicitors are prepared to sign a statement of truth, one

must question the propriety of anyone putting such a case forward.

248. Accordingly, while (as discussed below) the Working Party is in favour of
upholding procedural autonomy in specialist lists, it considers that the
recommendations made in relation to verification of pleadings ought
generally to apply to cases in such lists, unless expressly excluded by

practice direction or by direction in a particular case.

(v)  Contempt proceedings as a sanction

249. A more substantial concern revolved around the question whether it was
appropriate to have proceedings for contempt of court as a possible sanction

for falsely verifying the pleadings.

250. CPR 32.14 provides as follows :-

“(1)  Proceedings for contempt of court may be brought against a person if he
makes, or causes to be made, a false statement in a document verified by a
statement of truth without an honest belief in its truth.

(2)  Proceedings under this rule may be brought only—
(a) by the Attorney General; or

(b) with the permission of the court.”
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251.

Some respondents® thought that a heavy costs sanction might be sufficient.
For the reasons which follow, and subject to a proposed modification to the
rule (dealt with below), the Working Party’s view is that contempt
proceedings ought in principle to be available as a sanction for flagrant
cases, with costs and other procedural sanctions being the more usual and

proportionate response to most cases of inappropriate verification.

o Not every inappropriate verification is a contempt — modification of the rule

252.

253.

Notes

It is important to note that while the CPR 32.14 envisages contempt
proceedings as a possibility where someone verifies pleaded allegations
without believing them to be true, the rule does not (and cannot) create a
new instance of contempt. As Sir Richard Scott V-C (as he then was)
pointed out in Malgar Ltd v RE Leach (Engineering) Ltd*> :-
“It is not open to Rules of Court to introduce a new category of contempt, and
CPR 32.14 does not do that. It provides for the possibility of a person being
prosecuted for contempt if he makes or causes to be made a false statement, etc.,

but it does not predict what the outcome of the prosecution will be. That is a
matter which must be left to the general law.”

It follows that someone who falls within CPR 32.14 is not necessarily guilty
of contempt. The fact that he verified a pleading without believing that
certain factual allegations made in it were true may but does not necessarily
mean that he is a contemnor. The general law of contempt generally
requires more to be established. Thus, as Sir Richard Scott explained in the

Malgar case :-

222

223

Including the Bar Association.
The Times, 17 February 2000.
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254.

255.

256.

Notes

...... it must in every case be shown that the individual knew that what he was
saying was false and that his false statement was likely to interfere with the
course of justice.”

Moreover, questions of degree, of relative gravity and proportionality arise.
Looking at the facts of that case, his Lordship posed the question :-

“Does this context show an attempt to interfere with the course of justice of a
sufficient seriousness to warrant committal proceedings?”’

Sir Richard Scott acknowledged that :-

...... it is important that flagrant breaches of the obligation to be responsible and
truthful in verifying statements of case and in verifying witness statements should
be policed and enforced if necessary by committal proceedings.”

However, on the facts of that case — where the false statements were not
persisted in, having been abandoned a month after being made — a
committal application was considered disproportionate in all the

circumstances.

The Working Party respectfully agrees with the analysis and approach in the
Malgar case. It also considers it desirable that the main features of that
approach should be made explicit in the rule providing for possible
contempt proceedings as a consequence of a false verification. Thus, the
rule as expressed in the CPR might be modified by inserting at the end of
CPR 32.14(2)(b), words to the following effect: “to be granted only if the
court is satisfied that sanctions for contempt may be proportionate and

appropriate.”***

224

Running on to state as in CPR 32.14: “...... proceedings for contempt of court may be
brought against a person if he makes, or causes to be made, a false statement in a
document verified by a statement of truth without an honest belief in its truth.”
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e Other sanctions

257.

258.

In most cases, orders for costs, perhaps on a higher scale, would be a
sufficient response to cases of inappropriate verification of pleadings. Such
orders could compensate the other parties for wasted effort caused by the
misleading nature of the offending pleadings. But where parties suffer
consequences of false verification which are not compensatable in costs,
such as loss of the opportunity to secure evidence to meet the real case, and
so forth, the fair response in serious cases may be to strike out the case of

the party at fault.

Although the vast majority of cases would adequately be dealt with by
orders of the abovementioned types, there nonetheless remains an important
public interest in deterring persons from knowingly misleading the court
and the other parties, so that contempt proceedings should remain available

in support of that public interest.

o Leave of the court

259.

In England and Wales, it appears that contempt proceedings may be brought
in this context either by the Attorney-General or anyone else with the
permission of the court. In the Working Party’s view, only the parties and
the Secretary for Justice should be able to bring such proceedings, with the

leave of the court in each case.

o Statement of truth rather than affidavit

260.

Contempt proceedings are less drastic than the potential penalty for making
a false affidavit presently provided for by s 40 of the Crimes Ordinance
(Cap 200). This provides :-
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“Any person who wilfully uses for any purpose any affidavit which he knows to
be false or does not believe to be true, wherever such affidavit may have been
sworn, shall be guilty of an offence and shall be liable on conviction upon
indictment to imprisonment for 7 years and to a fine.”

261. It is true that prosecutions for this offence are extremely rare. The same is

likely to be true of committal for contempt for falsely verifying a pleading.

Nonetheless, it is in principle possible for the maker of a false affidavit to

face criminal prosecution — which is not being proposed in relation to the

verification of pleadings by a statement of truth (as opposed to an affidavit).

Recommendation 31: The possibility of proceedings for contempt
being brought against a person who verifies a pleading by a statement
of truth without believing that the factual allegations contained in the
pleading are true should be maintained, but the rule should make it
clear that such proceedings (to be brought, with the leave of the court,
either by the Secretary for Justice or by an aggrieved party) are
subject to the general law of contempt and to be contemplated only in
cases where sanctions for contempt may be proportionate and

appropriate.
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(d)
262.

263.

264.

Notes

Verifying inconsistent alternatives

The current rule is that a party is permitted to make alternative and

5

inconsistent allegations of material fact in his pleadings.””> How then is

verification to work in such cases?

This question, which is not without difficulty, was considered by Patten J in
Clarke v Marlborough Fine Art (London) Ltd [2002] 1 WLR 1731, whose
approach may be summarised as follows. Cases may arise where the party
has no personal knowledge of the facts, but has evidence pointing to
alternative possibilities. Provided that each alternative can be justified by
some evidence (a requirement reflected in the Bar’s Code of Conduct), the
pleading and verification of such alternative pleas is permissible. CPR 22 is
aimed at excluding dishonest or opportunistic and speculative claims. It is
not intended to exclude honest claims reasonably advanced on the basis of
incomplete information which points to alternative sets of fact, each of

which would be legally viable as part of the party’s case.”

The Working Party’s view is that a similar approach should be adopted in
Hong Kong and set out in a rule. Each case would have to be examined
separately. If the matter pleaded is plainly within the party’s knowledge so
that there could be no justification for him putting forward inconsistent
factual alternatives, the pleading is embarrassing and cannot properly be put
forward or verified. The same is true of inconsistent and mutually

destructive allegations advanced, not as alternatives, but as part of a unified

225

226

See J&G pp 55-56.
At 1742-3 and 1745, §§20-22 and §§28-30.
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7

case.”” Where, however, the party putting forward the pleading has a
reasonable basis for putting forward alternative and mutually inconsistent
versions, the pleading is permissible and ought to be verifiable on the basis
that the party believes, on the evidence available, that the facts correspond

to one or other of the possibilities pleaded.

Recommendation 32: A rule should be adopted making it clear that
a party who has reasonable grounds for so doing, may advance
alternative and mutually inconsistent allegations in his pleading and

verify the same with a statement of truth.

9.4  Clarifying pleadings
Proposal 12

Rules should be adopted to establish a power to require clarification of and
information on pleadings, exercisable by the court of its own motion or on
application by a party, in accordance with the principles contained in the
overriding objective.

Interim Report paras 293-295, 298

(a)  Judicial scrutiny of pleadings
265. This Proposal, which generally received support,®® raised for consultation

the desirability of a rule giving judges proactive powers in respect of

Notes

227 Patten J so held in Clarke v Marlborough Fine Art at §18 and §28.
228

Including support from the Bar Association, the Law Society, the BSCPI, the High Court
masters, a firm of solicitors and the BCC.
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266.

267.

Notes

inadequate pleadings. Thus, for instance, by CPR 18.1, judges in England
and Wales are given power to order a party to :-
“clarify any matter which is in dispute in the proceedings; or give additional

information in relation to any such matter, whether or not the matter is contained
or referred to in a statement of case.”

Where an order is made and clarification is given, the other party has to

respond to the case as clarified.

The Working Party considers that it would be useful for the court to have
this power, not by reference to any overriding objective,” but as a specific
rule in the context of pleadings. Such a power would promote the proper
functions of pleadings and could be particularly helpful in cases involving
unrepresented litigants who may be ill-equipped to require needed
clarification from the other side. A power of this sort ought to be exercised
flexibly, for example, by requiring a party to give necessary particulars or to
file a fresh pleading properly setting out his case, as the circumstances may

require.
However, two matters should be understood.

(a) The power should only be exercised when the pleading is seriously
inadequate and fails to convey the nature of the party’s case or is such
as to pose a serious risk of requiring significant expenditure of
unnecessary costs. The power should, in other words only be used
when its exercise is necessary for disposing fairly of the matter or for
saving costs. It should not be exercised in respect of peripheral

imperfections.

229

Nor to the underlying objectives discussed in Section 4 above.
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(b)

268.

269.

(b) The power should only be exercised when the defective pleading
comes to the court’s notice in the ordinary course. It is not suggested
that the court should proactively schedule a case management hearing

simply to deal with defective pleadings.

Recommendation 33: The court should have power to require, of its
own motion and in such manner as it sees fit, any party or parties to
particularise or amend their pleadings where clarification is necessary

for disposing fairly of the cause or matter or for saving costs.

Applications for further and better particulars

As between themselves, the parties ought to have leeway to request, by
correspondence, such further and better particulars of each other’s pleadings
as they consider desirable. However, where voluntary particulars are
refused, applications to the court for particulars to be ordered should only be
launched where there is a genuine need for clarification of the nature of the
other side’s case in order to ensure fairness or to avoid wasting costs.
Attempts should also be made to schedule any such applications to be heard
at general directions hearings rather than as specific pieces of satellite

litigation.

As emphasised in McPhilemy v Times Newspapers Ltd [1999] 3 All ER 775,
given the modern practice of requiring witness statements, expert reports
and so forth to be exchanged, satellite litigation merely to clarify the
pleadings is seldom necessary. A pleading which conveys the nature of a
party’s case, stating the material facts, should not attract an application for

particulars even if certain details (which are peripheral or likely to emerge
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270.

(c)
271.

Notes

in the usual course) are not disclosed. The Working Party is of the view that
the rules should make this clear and that unnecessary applications should

attract appropriate costs sanctions.

The present rule, O 18 r 12(3), provides as follows :-

“The Court may order a party to serve on any other party particulars of any claim,
defence or other matter stated in his pleading, or in any affidavit of his ordered to
stand as a pleading, or a statement of the nature of the case on which he relies,
and the order may be made on such terms as the Court thinks just.”

It is desirable that this should be amended so that, as with orders for specific
discovery, orders for further and better particulars will only be made where
this is necessary for disposing fairly of the cause or matter or for saving

COSts.

Recommendation 34: The existing rule should be amended to make
it clear that a court will only order delivery of further and better
particulars where such order is necessary for disposing fairly of the

matter or for saving costs.

Verification of voluntary particulars

A minor point to note is that, as the White Book points out,”’ the rules
laying down the verification requirement in the CPR have (apparently
accidentally) omitted to provide for voluntary particulars to be verified by a
statement of truth. Assuming that the verification requirement is adopted, it

should expressly include voluntary particulars.

230

White Book 22.1.9.
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Recommendation 35: Voluntary particulars should be required to be

verified by a statement of truth.

9.5  Amending pleadings

Proposal 13

Rules making it more difficult to amend with a view to encouraging carefully
prepared statements of case early in the proceedings should be adopted.

Interim Report paras 296-298

272.

273.

Notes

The object of this Proposal was to discourage slackness in drawing up
pleadings on the part of pleaders who might assume that they could in due
course amend the pleadings to reflect the party’s true case. It received a
mixed response. The Bar Association and the Law Society supported it, but
many others®' did not. The LAD thought that it might work hardship on
unrepresented litigants and one respondent®? thought such a rule should

only apply after discovery.

The Working Party considers that no new rule is needed and that leave to
amend should remain a matter within the court’s discretion. The proposed
requirement for verification of all pleadings by a statement of truth is likely
to be a sufficient incentive for pleadings to be drawn up carefully. In any

event, it is well-established that an appeal to the court’s discretion has to be

231

232

Including the BSCPI, a set of barristers’ chambers, a firm of solicitors and the HKMLA.

A solicitors’ firm.
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based on material enabling the court to exercise it favourably. >
Accordingly, a party seeking to amend would in most cases be expected to
explain why the amendment is required and, if it introduces allegations

inconsistent with those previously verified, to explain how this arose.

Recommendation 36: Proposal 13 (for introducing rules making it

more difficult to amend pleadings) should not be adopted.

Notes

233 Eg, Thamboo Ratnam v Thamboo Cumarasamy [1965] 1 WLR 8.
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Section 10: Summary Disposal of Proceedings

Proposal 14

Proposal 14

The test for summarily disposing of proceedings or issues in proceedings should
be changed to the "real prospect of success” test, construed as establishing a
lower threshold for obtaining summary judgment, and applied in all procedural
contexts where summary disposal of the case may ensue. Cases or issues in cases,
whether advanced by plaintiff or defendant, which have no real prospect of
success should not be allowed to proceed to trial unless some overriding public
interest requires that they do proceed.

Interim Report paras 299-316

274. This proposal raised for consultation the possible introduction of a “real
prospect of success” test as the sole basis for determining whether the whole
or part of a claim or defence ought to be disposed of summarily in all

relevant procedural contexts.*

275. It also canvassed the possible adoption of rules allowing the court to initiate
summary disposal proceedings and giving the court flexibility in admitting

evidence, including oral evidence, in summary disposal hearings.

10.1 The consultation response

276. The response was divided. The Law Society was in the forefront of those

favouring a lower threshold for disposing of cases summarily. Their

Notes
234

For example, whether to set aside a default judgment, to give the plaintiff summary
judgment or to strike out a pleading.
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2717.

Notes

response went so far as to criticise the Saudi Eagle test*”

applied in Hong
Kong as making it too easy to set aside regularly obtained default
judgments.”® Since, as Sir Roger Ormrod explained,”’ that test requires the
defendant to “show that he has a defence which has a real prospect of
success” and is restated in CPR 13.3(1)(a),”* it would appear that the Law
Society was suggesting that a test even less stringent than the “real prospect
of success” test should be adopted. One set of barristers’ chambers also
voiced support for the lower threshold, arguing additionally that there
should be no residual category of cases which, though lacking real prospects
of success, ought “for some other good reason” to be allowed to proceed. A

number of others™’ were attracted by the suggestion that there should be a

single, unifying test, although subject to certain reservations.

Those opposing such changes,* including the Bar Association, did so on
differing grounds. Some thought that the changes would make no
difference in practice and opposed them as an unhelpful complication.
Others thought that such changes would make a practical difference by

lowering the threshold for summary disposal, but that this was undesirable.

235

236

237

238

239

240

From Alpine Bulk Transport Co Inc v Saudi Eagle Shipping Co Inc, The “Saudi Eagle”
[1986] 2 Lloyd’s Rep 221.

They also criticised as too stringent the current tests for summary judgment and for
striking out pleadings.

At 223.
As pointed out in White Book 13.3.1.

Including the Law Society, the BSCPI, a set of barristers’ chambers, a firm of solicitors,
the HKMLA and some judges.

Including the Bar Association (which took a different view from the BSCPI), a number
of judges and masters, the HKFLA, the BCC and a firm of solicitors.
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10.2
278.

279.

Notes

No practical difference?

The traditional view is that the different tests do (and ought in principle
to”*") make a practical difference.** Thus, the “real prospect of success™ test
for setting aside a regularly obtained default judgment has been treated as
requiring something more than the “no arguable defence” test used in
applications for summary judgment. Thus, in Yeu Shing Construction Co
Ltd v Pioneer Concrete (HK) Ltd [1987] 2 HKC 187 at 191, Silke VP
encapsulated the principle governing the setting aside of such default
judgments as follows :-

...... there must be an arguable case which has merits and which ought to be tried,

there being implied in that test, which goes further than the test applicable to O.
14 proceedings, a reasonable prospect of success.” (italics supplied)

Similarly, in Premier Fashion Wears Ltd v Li Hing-chung [1994] 1 HKLR
377 at 383, Godfrey JA citing The Saudi Eagle (supra) stated :-

“This, I believe, shows that for the purposes of 0.13, r.9 it is generally not
sufficient for a defendant merely to show an arguable defence, although that
alone would justify leave to defend being given under 0.14. A defendant who
seeks to set aside a regular judgment must at least show that his case has a real
prospect of success. To do so he must satisfy the court that his case, and the
evidence he has adduced in support of it, carries some degree of conviction. It
seems to me that unless potentially credible affidavit evidence from the defendant
has demonstrated a real likelihood that he will succeed on fact, he cannot have
shown that he has a real prospect of success.”

Nevertheless, the Working Party is respectfully of the view that there is

room for doubting whether in practice the two tests really operate

241

242

In The Saudi Eagle (supra at 223), Sir Roger Ormrod said that “..... it would be
surprising if the standard required for obtaining leave to defend (which has only to
displace the assertion that there is no defence) were the same as that required to displace
a regular judgment of the Court and with it the rights acquired by the plaintiff.”

As pointed out in the Interim Report §306, the House of Lords in Arthur JS Hall & Co v
Simons [2002] 1 AC 615, shared this view.
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differently. In none of the cases mentioned above did the court focus on
how the “real prospect of success” test actually differs from a test requiring
the defendant to show that he has an arguable defence. Merely to say that
the former test “goes further” gives little guidance. To say that the
defendant “must satisfy the court that his case, and the evidence he has
adduced in support of it, carries some degree of conviction” could just as
easily be taken to be an elaboration of the “arguable defence” test as of the
“real prospect of success” test. Such linguistic formulae pose questions of
degree which are answered in an inherently subjective manner, so that the
difference, if any, between the tests, especially when operated by different

judges over a range of different cases, is fated to remain elusive.

Indeed, doubts as to whether the tests operate differently in their application
have recently been surfacing in our courts. In O Mark Polyethylene
Products Fty Ltd v Reap Star Ltd [2000] 3 HKLRD 144, the question arose
as to whether any difference existed between the test for setting aside a
default judgment under O 13 r 9 and the test for setting aside a summary
judgment obtained in the absence of a defendant under O 14 r 11. Keith JA
left this question open because “to the extent that there is a practical
difference between the two” he was satisfied that the defendant had satisfied
the former test, taken for such purposes to be the more demanding.’®
Godfrey VP described the question as leading to “a minefield” because :-

...... the principles which guide the court on an application to set aside a
judgment under O 13 r 9 are themselves not entirely clear. It appears from A/lpine
Bulk Transport Co Inc v Saudi Eagle Shipping Co Inc, The Saudi Eagle [1986] 2
Lloyd’s Rep 221 that it is not sufficient, on an application under O 13 r 9, to

show a merely ‘arguable’ defence that would justify leave to defend under O 14;
it must both have ‘a real prospect of success’ and ‘carry some degree of

243

At 148.
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conviction’. Thus, the court must form a provisional view of the probable
outcome of the action: see the Supreme Court Practice 1999 at para 13/9/18. Yet,
as the editors add, in Allen v Taylor (1992) 1 PIQR 255, the Court of Appeal,
holding that: . . . a judge had misdirected himself by giving too little weight to an
assertion of a defendant on merits and too much to conduct, allowed an appeal
following an analysis of the principles emerging from The Saudi Eagle. 1t
qualified the requirement to form ‘a provisional view of the probable outcome’
where assessment of facts at a trial is essential to form a view. The Court held it
enough that certain exculpatory facts ‘could well be established’. The editors of
the Supreme Court Practice express some reservations about that decision of the
Court of Appeal.”***

As discussed in the Interim Report,** when in Swain v Hillman [2001] 1 All

ER 91, the English Court of Appeal gave guidance as to how the “real

prospect of success” formula should be approached, Lord Woolf stated :-
“The words ‘no real prospect of being successful or succeeding’ do not need any
amplification, they speak for themselves. The word ‘real’ distinguishes fanciful
prospects of success or, as Mr Bidder QC submits, they direct the court to the

need to see whether there is a ‘realistic’ as opposed to a ‘fanciful’ prospect of
success.”

Citation of this passage in the speech of Lord Hope in Three Rivers DC v
Bank of England (No 3) [2003] 2 AC 1 at 259, has thereafter been taken in
England and Wales as a definitive endorsement of the abovementioned
approach, not only in relation to the summary disposal of proceedings but to

other procedural questions involving the “real prospect of success” test.**®

244

245

246

At 150. Tt was decided that the tests should be the same, namely the test applicable
under O 131 9.

At §307.

See, eg, Tanfern Ltd v Cameron-MacDonald [2000] 1 WLR 1311 at 1316; Intel Corp v
VIA Technologies Inc [2002] EWCA Civ 1905, [2002] All ER (D) 346 (CA) §35; Three
Rivers District Council and others v Bank of England (No 4) [2002] EWCA Civ 1182,
[2003] 1 WLR 210, [2002] 4 All ER 881 (CA) §33.
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The position in England and Wales is therefore settled as a matter of
authority. A “real prospect” is the antithesis of a “fanciful prospect”.**’
However, as indicated in the Interim Report, it is not clear whether
replacing the old “arguable defence” test with the new test so explained has
made any practical difference. Could it not equally be said of a defence
which is arguable that it is “not fanciful”? Does this new verbal formula
affect the way in which courts actually deal with summary applications or

the advice that lawyers give to their clients regarding the launching of

applications for summary judgment or for striking out pleadings?

Proposal 14 suggests that any new rule should be couched in terms making
it clear that any “real prospect of success” test adopted in this jurisdiction is
to be understood as establishing a lower threshold than applicable under the
RHC for the grant of summary judgment. However, the Working Party
considers that such an attempt to effect what is a relatively fine conceptual
adjustment to the threshold for summarily disposing of a claim or defence is
likely to suffer from the inherent difficulties discussed above, leading to
unsatisfactory results. It is doubtful whether replacing the present rules with
one importing the real prospect of success test would be beneficial or have

any practical effect.

Undesirable differences?

If, on the other hand, one assumes that the tests really do differ and that the
new test would in practice lower the threshold — make it easier — to obtain
summary judgment or to strike out a claim or defence, a number of those

responding argued that such a development would be undesirable. The

247

Derksen v Pillar [2002] All ER (D) 261, §18.
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concerns, some of which were mentioned in the Interim Report,**® include

the following :-

(a)

(b)

(d)

Injustice could result. A lower threshold might encourage a judge to
be too robust in condemning a claim or defence when he is not
properly in a position to form a definitive view of the merits. Cases
that look weak on the pleadings may take on a very different
complexion at the trial, after discovery and cross-examination of the

witnesses.

The lower threshold may lead to the proliferation of speculative or ill-
judged summary judgment or striking out applications, resulting in

delays and wasted costs.
A more robust disposal of cases may stultify development of the law.

Giving the judge greater scope for summarily disposing of claims or
defences is likely to magnify the subjectivity inherent in such

decisions, resulting in a greater risk of judicial inconsistency.

Recommendations

While Proposal 14 has its attractions, the Working Party has decided not to

recommend its implementation. The potential benefits of Proposal 14 are in

doubt.

As discussed above, it is questionable whether a differently

formulated test would operate differently in practice. Some of the anxieties

expressed concerning adoption of a lower threshold are also legitimate.

248

At §312.
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Moreover, while the object of adopting a single test is appealing, such
unification can in fact only be achieved in those procedural contexts
involving assessment of the factual merits of a claim or defence.**
Summary applications in other contexts raise different issues and proceed

on different principles. For example :-

(a)  Setting aside an irregularly obtained judgment does not require the
defendant to show any merits, but occurs as of right.*" This remains

the case under CPR 13.2.%%!

(b)  Similarly, where a pleading is struck out as being bad on its face
under O 18 r 19, the court assumes the correctness of the facts
pleaded and decides as a matter of law that on such facts, the pleading
plainly and obviously discloses no reasonable cause of action or
defence, as the case may be. This continues to be so under CPR

3.4(2)(a).

(c)  Again, where the claim is struck out as an abuse of the process, it is
the abusive nature of the proceedings that supplies the logic for

summary disposal. The same applies under CPR 3.4(2)(b).

249

250

251

Deciding whether to set aside a regularly obtained default judgment under O 13 r 9,
deciding whether to grant summary judgment to a plaintiff under O 14 or O 86, and
striking out a claim or defence under the inherent jurisdiction.

The Working Party notes the discussion in HKCP 2002, 13/9/3 of the suggestion in
Faircharm Investments v Citibank International plc (1998) The Times, February 20, that
merits must be shown even in this context. However, the Working Party considers that
the orthodox position taken in Po Kwong Marble Factory v Wah Yee Decoration Co Ltd
[1996] 4 HKC 157 (and the other cases cited at HKCP 2002, 13/9/4) preferable and
correct in principle.

Which has effectively overridden the Faircharm Investments case: see White Book
13.2.1.
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(d) In respect of actions dismissed for want of prosecution, the principles
require the court to be satisfied either that there has been a
contumelious failure to comply with its peremptory order or other
conduct amounting to an abuse of its process*” or that the delay is
inordinate and inexcusable and such as to give rise to serious
prejudice to the defendants or to a substantial risk that a fair trial is no

longer possible.*’

A lower threshold for disposing summarily of cases may not be necessary.
If rules which require pleadings to be verified are enacted, this may result in
more care and restraint being exercised by parties and their lawyers in
advancing a case, so that fewer palpably bad claims and defences will come
into existence, reducing the need for broader summary disposal powers.
Instead, the emphasis of the reforms should be on arming the court with
suitable case management powers to reduce costs and delays, particularly by
discouraging satellite litigation, thereby getting the parties more rapidly to
the stage of settlement or to the trial without prior recourse to a summary

disposal application.

Recommendation 37: Proposal 14 (for changing the test for

summarily disposing of proceedings) should not be adopted.

252

253

See HKCP 2002, 25/L/3.

See HKCP 2002, 25/L/4. While England and Wales no longer apply the authorities in
this area, favouring instead the more general principles of the CPR (Biguzzi v Rank
Leisure plc [1999] 1 WLR 1926), these do not relate to the real prospect of success test:
White Book 8-3.
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Basic Law considerations

As discussed in Section 3 above, the access and hearing rights deriving from
BL 35 and BOR 10 potentially come into play in relation to rules or
processes which operate to determine decisively a party’s rights and
obligations. Procedures for the summary disposal of proceedings, if
successful, are decisive of such rights and obligations and so do potentially

engage the access and hearing rights.

However, as the Working Party is not proposing any changes to the existing
scheme for summary disposal of proceedings in the various procedural
contexts mentioned above, a discussion of the possible impact of the access
and hearing rights is not called for in this Final Report. So far as the
Working Party is aware, no constitutional challenges to the existing rules

have to date been made.
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Proposal 15

Proposal 15

Rules governing the making and costs consequences of offers of settlement and
payments into court along the lines of Part 36 of the CPR should be adopted.

Interim Report paras 317-323

11.1
291.

292.

Notes

Consultation response and recommendation

The innovations introduced by CPR 36 were described in some detail in the
Interim Report.”** In this Final Report, we will refer to Part 36 offers and
payments proposed for Hong Kong as “sanctioned offers” and ‘“‘sanctioned
payments”, that is, offers of settlement and payments into court sanctioned

by the Rules as qualifying for specified legal consequences.

The proposed sanctioned offers and payments aim to encourage the parties
to take possible settlement seriously and to avoid unproductive prolongation
of the litigation. A plaintiff who rejects a sanctioned offer or payment and
then fails to achieve a better result at the trial may, despite winning the case,
be ordered to pay all of the defendant’s costs incurred after the time when
the plaintiff could have accepted the offer. This substantially mirrors the
rules already in place under Order 22 of the RHC. The major change
brought about by CPR 36 involves rules providing that a defendant who
rejects a plaintiff’s sanctioned offer and then finds that the plaintiff does

254

Atpp 121-127, §§317-323.
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better at the trial, may be ordered to pay indemnity costs and additional

interest at up to base rate plus 10% on the sum awarded.

The response elicited in the consultation on this Proposal was enthusiastic.
All the respondents who addressed it were in principle in favour of adopting
Part 36 in Hong Kong. Some suggested going further, for instance, by
making the plaintiff pay indemnity costs to the defendant where he unwisely
rejects the defendant’s offer,”® or by extending the scheme to pre-Writ
offers.”® Some injected a note of caution: one solicitors’ firm and the LAD
cautioned against possible abuses of the scheme by defendants, while two
other firms warned against the pendulum swinging too far in favour of

plaintiffs.

In the light of the success of Part 36 in England and Wales and of the very
positive response, the Working Party recommends that Proposal 15 be

adopted subject to the modifications discussed below.

Recommendation 38: Proposal 15 (for introducing sanctioned offers
and payments along the lines of CPR 36) should be adopted as

modified and supplemented by Recommendations 39 to 43.

255

256

A set of barristers’ chambers.

The BSCPI. CPR 36.10 allows the court to take into account pre-commencement offers
which comply with Part 36 requirements.
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Relevant Hong Kong considerations
Offers and payments made by the defendant

As indicated above, the innovations made by Part 36 in relation to
defendants are relatively minor when compared with the regime existing
under O 22. Thus, where a plaintiff brings a money claim, the defendant
still has to make a payment into court if he wants to trigger potential Part 36
consequences.”” And he can only make such a payment after proceedings

have started.>*®

The main change in relation to defendants is in relation to claims other than
money claims (and to the non-money component of mixed claims).
Defendants can now make Part 36 offers in respect of such claims with the
same costs consequences as those attaching to Part 36 payments made in
response to money claims. CPR 36.20, which lies at the heart of the scheme

for defendants provides as follows :-

“(1)  This rule applies where at trial a claimant—
(a) fails to better a Part 36 payment; or

(b) fails to obtain a judgment which is more advantageous than a
defendant’s Part 36 offer.

(2)  Unless it considers it unjust to do so, the court will order the claimant to
pay any costs incurred by the defendant after the latest date on which the
payment or offer could have been accepted without needing the
permission of the court.

257

258

CPR 36.3(1), as under O 22 r 1. Under the CPR, a defendant may make a pre-
commencement offer but then, when the proceedings are started, must back it up by
paying a sum not less than the sum previously offered into court: CPR 36.10(3).

CPR 36.3(2). Presently, a payment into court may be made after service of the writ:
HKCP 2002, 22/1/8.
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Thus, as with a payment into court, a Part 36 offer prima facie entitles the
defendant to an order for the plaintiff to pay all the post-offer costs even
after winning the case, where the plaintiff has failed to better the
defendant’s offer at the trial. This rule is only disapplied where the court
“considers it unjust” to make the order. The Hong Kong position is
presently governed by O 22 r 14, a rule codifying the development of
Calderbank offers™’, in combination with O 62 r 5(d). They allow the court
to “take into account” such offers of settlement in exercising its discretion
as to costs, but without giving the defendant any defined prima facie

entitlement.

The CPR also include some ancillary rules which helpfully clarify for both

parties the effect of offers and payments, including :-

(a) rules settling nomenclature*” and placing the sanctioned offers and

payments in the legal context of offers for settlement generally;*'

(b) rules defining, in respect of plaintiffs and defendants respectively, the

mechanics of making or improving,*” receiving and clarifying,*®

4 s

withdrawing or reducing, *** accepting*® and rejecting sanctioned

259
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After Calderbank v Calderbank [1976] Fam 93. See HKCP 2002, 22/14/1.
As in CPR 36.2.

As in CPR 36.1(2).

As in CPR 36.3, 36.5, 36.6 and 36.8.

As in CPR 36.8 and 36.9.

As in CPR 36.5(8) and 36.6(5).

As in CPR 36.16 and 36.17.
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(c)

(d)
(e)

offers and payments, who can make or accept them and when** this

has to be done;

rules dealing with complications such as sanctioned offers made in
respect of claims that are partly money claims and partly non-money

268 made

claims;*’” made by or to some, but not all, of the defendants;
by or to parties who require the court’s sanction to settle

proceedings,*” and so forth;
rules regarding non-disclosure of the offers and payments;*” and

rules specifying the consequences of acceptance®”' or rejection®’ of

such offers and payments.

Although Order 22 may have to be re-written so that new provisions and

terminology introducing reforms regarding the plaintiff’s position can be

accommodated, the Working Party’s view is that the defendant’s position

under Order 22 should in substance be preserved, but with the addition of

the innovations and ancillary provisions referred to above.

Recommendation 39: The defendant’s position under Order 22
should in substance be preserved, but with the addition of the relevant

ancillary provisions found in CPR 36.

266
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268

269

270

271

272

As in CPR 36.2(4) and 36.12.

As in CPR 36.4.

As in CPR 36.17.

As in CPR 36.18.

As in CPR 36.19.

As in CPR 36.13, 36.14 and 36.15.
As in CPR 36.20 and 36.21.
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When sanctioned offers can be made

In England and Wales, Part 36 offers®” are intended to be made even before
commencement of proceedings, as part of the scheme of pre-action
protocols and judicial scrutiny of the parties’ pre-commencement conduct.
Thus, CPR 36.10(1) provides :-

“If a person makes an offer to settle before proceedings are begun which

complies with the provisions of this rule, the court will take that offer into
account when making any order as to costs.”

In the light of the resistance shown in the consultation against the general
adoption of pre-action protocols and against the court assuming powers to
penalise the parties’ pre-commencement conduct, primarily on the ground
that such rules would result in unnecessary front-loaded costs (as previously
discussed*’), the Working Party recommends that only sanctioned offers
and payments made at the time of or after service of the Writ should be
taken into account for the purposes of the sanctioned consequences, save to
the extent that a pre-action protocol which has been adopted in relation to
particular specialist list proceedings provides otherwise in respect of such
specialist list proceedings. Accordingly, CPR 36.10(1) should not be
adopted.””

In consequence, although parties would be encouraged to settle their

disputes before starting proceedings, their rejection of any

273

274

275

As opposed to Part 36 payments: CPR 36.3(2).
See Section 5 above.

As discussed in the following section of this Final Report, other aspects of CPR 36.10
are also recommended for adaptation in the Hong Kong context.
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pre-commencement offers which would otherwise qualify as sanctioned
offers would not subsequently be taken into account by the court (subject to
the aforementioned exception concerning pre-action protocols in a specialist
list). The court would only attach any adverse consequences to the non-
acceptance of sanctioned offers made with or after service of the Writ (such
consequences to take effect from the end of the period allowed for

acceptance).

We have recommended retention of the present rule that a defendant faced
with a money claim must make a payment into court if he is to qualify for
relevant costs protection.  Such payments cannot be made before
commencement of proceedings since, before commencement, the court
would not have taken cognisance of the parties or their dispute. While a
defendant may nevertheless offer to pay a particular sum to the other party
before commencement, this will not qualify as a sanctioned offer. Thus,
CPR 36.10(3) should not be adopted, as there would be no need for a rule
requiring any post-commencement payment into court to match or exceed

any sum offered before commencement.

Recommendation 40: While parties should be encouraged to settle
their disputes by negotiation, offers made before commencement of
the proceedings should not qualify as sanctioned offers save to the
extent that a pre-action protocol which has been adopted in relation to
particular specialist list proceedings provides otherwise in respect of

such specialist list proceedings.
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Sufficiency of information

Another consequence of not adopting pre-action protocols generally is that
parties are likely to have less information about each other’s case at the
early stages of the proceedings. This could limit the effectiveness of

sanctioned offers unless proper steps are taken by the parties.

The rules will necessarily reserve to the court a discretion as to whether and
how far the adverse consequences of rejecting a sanctioned offer ought to be
visited on any particular litigant. Thus, CPR 36.20(2) and CPR 36.21(4)
provide for the adverse orders to be made “unless [the court] considers it
unjust to do so”. It would obviously be unjust to inflict such consequences
on a party if the other side’s case has not been conveyed to him sufficiently
clearly to enable him fairly to evaluate it and to decide whether to accept the
offer. Thus, in Ford v GKR Construction Ltd (Practice Note) [2000] 1
WLR 1397 at 1403, Lord Woolf stated :-

“If the process of making Part 36 offers before the commencement of litigation is
to work in the way which the C.P.R. intend, the parties must be provided with the
information which they require in order to assess whether to make an offer or
whether to accept that offer. ...... the rules refer to the power of the court to make
other orders and make it clear that the normal consequence does not apply when
it is unjust that it should do so. If a party has not enabled another party to
properly assess whether or not to make an offer, or whether or not to accept an
offer which is made, because of non-disclosure to the other party of material
matters, or if a party comes to a decision which is different from that which
would have been reached if there had been proper disclosure, that is a material
matter for a court to take into account in considering what orders it should make.
This is of particular significance so far as defendants are concerned because of
the power of the court to order additional interest in situations where an offer by a
claimant is not accepted by a defendant.”

Thus, sufficiency of information is listed in CPR 36.21(5) among the factors

relevant to the court’s discretion as follows :-

“In considering whether it would be unjust to make the orders referred to in (2)
and (3) above, the court will take into account all the circumstances of the case
including—
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(a) the terms of any Part 36 offer;

(b) the stage in the proceedings when any Part 36 offer or Part 36
payment was made;

() the information available to the parties at the time when the Part
36 offer or Part 36 payment was made; and

(d) the conduct of the parties with regard to the giving or refusing to
give information for the purposes of enabling the offer or payment
into court to be made or evaluated.”

Not only must the nature of the offeror’s case be clear (from
correspondence, the pleadings, any affidavits filed and so on), the precise
nature and terms of his sanctioned offer must also be clear. In the CPR, this
is provided for by rules defining the formal requirements and mandatory
contents of any sanctioned offer and also enabling the offeree, within 7 days
of a Part 36 offer or payment being made, to request the offeror to clarify

the offer or payment notice.””

It would accordingly be a mistake for a Hong Kong party to believe that his
sanctioned offer carries the relevant consequences if it was made without
properly apprising the other side of the nature of his case. He may not be
required by the rules to take on the burdens of pre-action protocols in
general, but, if he wishes to avail himself of the benefits of sanctioned offers
and payments, he must ensure that he has nevertheless fairly acquainted the

other side with all material aspects of his case.

If a case is initially insufficiently pleaded and if it is only by a later
amendment that a party’s true case is revealed, it is likely that any costs or

interest consequences to flow from the other side’s rejection of a sanctioned

276

CPR 36.9. If there is failure to clarify, the court can be asked to order clarification, and
then to fix the date when the Part 36 offer is to be treated as having been made.

152



Civil Justice Reform - Final Report
Section 11: Sanctioned offers and payments

(d)
310.

Notes

offer would be confined to the post-amendment period, depriving the offer
of any prior effect. This situation arose in Factortame Ltd v Secretary of
State for the Environment, Transport and the Regions [2002] 1 WLR 2438,
where Waller LJ explained the court’s discretionary approach in such
circumstances as follows :-
“It seems to me that so far as possible the judge should be trying to assess who in
reality is the unsuccessful party and who has been responsible for the fact that
costs have been incurred which should not have been. It is plainly right that a full

scale trial examining privileged material, and listening to ex post facto
justification should be avoided. ......

The starting point is that a claimant who fails to beat a payment in will prima
facie be liable for the costs. An amendment may be of such a character that a
judge will feel that the onus should be firmly placed on the defendant to persuade
him that the prima facie rule should continue to apply; on the other hand the
judge may be quite clear by reference to his feel of the case that the amendment
is being used as an excuse to take money out of court that should have been
accepted when originally made. Some cases will lie between the two extremes,
and the judge will have to adjust his assessment to give effect to possibilities
which it would be inappropriate to try out and thus by reference to his overall
view of the case.”*"’

Withdrawal only with leave

In order to make allowances for the absence in general of pre-action
protocols, the Working Party recommends that the rules should require a
sanctioned offer to remain open for acceptance for 28 days after it is made,
unless leave to withdraw it sooner is obtained from the court. In this period,
the offeree could, if necessary, seek clarification not merely of what is being
offered,”” but also of the offeror’s case and make any needed investigations
into his own case, before deciding whether to accept the offer. This he

could do in the secure knowledge that the offer would remain open for 28

277
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At § 27.
Under CPR 36.9 which gives him 7 days to do this.
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days, subject only to the court permitting the offeror to cut it short.
Thereafter, the offer could be withdrawn and if not, would continue to be

capable of acceptance.

The 28 day period should be the required minimum period before
commencement of the trial*” for the making of sanctioned offers, so that
offers allowing less than 28 days before trial for acceptance would not
qualify. In the Working Party’s view, this requirement would be of
particular importance in relation to sanctioned offers made by plaintiffs. It
would be undesirable to enable a plaintiff to place a defendant under the
significant threat of additional interest at potentially punitive rates at the
very door of the court (having already incurred the bulk of the defence

costs) as a means of forcing what may be an unfair settlement.

It should be noted that this recommendation departs from the CPR’s
approach as construed by the English Court of Appeal in Scammell v Dicker
[2001] T WLR 631. Where proceedings have started and a Part 36 payment
into court is made, the CPR make the court’s leave a condition of the offeror
withdrawing it.* However, it was held in the Scammell case that Part 36
offers (as opposed to Part 36 payments) could be withdrawn at any time

before acceptance.”®' The court’s reasoning was (inter alia) as follows :-

(a)  Part 36 offers are contractual in nature and are subject to the contract

formation rules regarding offer and acceptance.

279
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Or substantive hearing of an originating summons, here equally referred to as the “trial”.
CPR 36.6(5).

Four days after being made in that case.
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Notes

(b)  Applying those rules, a Part 36 offer can be withdrawn at any time
before it is accepted and does not have to remain open for acceptance

for 21 days or any other period.

(c)  This is in line with the provisions of the Part which merely state that
the offer has to “be expressed to remain open for acceptance for 21
days” and not that it has actually to remain open for that period. Nor

do the rules state that leave to withdraw is required.

The decision in Scammell v Dicker is no doubt appropriate in England and
Wales since, as noted above, it is there envisaged that Part 36 offers will
often be made before commencement of proceedings and later taken into
account by the court.”® There could be no question of either party having to
get the leave of the court to withdraw offers before any proceedings have

even been started.

The position in Hong Kong would be different. Currently, leave to
withdraw a payment into court is required under O 22 r 1(3). Since our
recommendation is that sanctioned offers and payments can in general®*
only be made after the commencement of proceedings, the Working Party’s
view is that, as with payments into court, leave should be required to
withdraw a sanctioned offer which would otherwise remain open for

acceptance for the prescribed period.

Such an approach would be consistent with legal principle. In Cumper v

Pothecary [1941] 2 KB 58, a plaintiff wished to accept money that had been

282

283

CPR 36.10.

Subject to the abovementioned exception where a specialist list pre-action protocol
provides otherwise.
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Notes

paid into court but had failed to do so within the 7 days prescribed by the

rule. He argued that since acceptance of the offer led to the formation of a

contract, the contractual rules as to acceptance enabled him to accept the

offer at any time up to the eve of the trial notwithstanding the lateness of his

acceptance and the requirement in the rules for an order of the court. He

argued that “an order from the court was mere machinery for pay office

purposes.”® The Court rejected this stating :-

“The answer to his contention is that there is nothing contractual about payment
into court. It is wholly a procedural matter and has no true analogy to a settlement
arranged between the parties out of court, which, of course, does constitute a
contract. When once the seven days have expired the plaintiff can only get the
money if he can obtain an order, and before the court makes an order it must
consider whether it is right so to do.”**

The rule envisaged in Recommendation 41 is a procedural rule of the kind

contemplated in Cumper v Pothecary, not to be displaced by the general

rules on offer and acceptance in the law of contract.

Recommendation 41: A sanctioned offer or payment should be

required to remain open for acceptance for 28 days after it is made
(such 28 day period falling before commencement of the trial), unless
leave is granted by the court for its earlier withdrawal. Thereafter, the
offer could be withdrawn and if not, would continue to be capable of

acceptance.

284

285

At 67.
1bid.
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318.

319.

320.

Notes

The court’s general discretion as to costs

The requirements for sanctioned offers discussed above are conditions
which must be met for an offer to qualify as such and therefore to carry the
prescribed financial sanctions. It should, however, be noted that offers
which do not meet those requirements are not nullities. If a party is unable
to meet a condition (eg, the 28 day requirement) or chooses to make an offer
which does not comply with the requirements (eg, by expressly reserving
the right to withdraw the offer at any time before acceptance), the offer will
still take effect as a contractual offer and procedurally, would still be taken

into account in the court’s exercise of its general discretion as to costs.

This is in line with the CPR approach. As Lord Woolf pointed out in
Petrotrade Inc v Texaco Ltd (Note) [2002] 1 WLR 947, in England and
Wales the CPR do not :-

...... prevent a party making an offer in whatever manner that party chooses, but

if that offer is not in accordance with Part 36, ‘it will only have the consequences
specified” in Part 36 ‘if the court so orders’: rule 36.1.72%¢

In Hong Kong, s 52A of the HCO provides that, subject to the provisions of
rules of court, the costs of and incidental to all civil proceedings in the High
Court are in the court’s discretion. The introduction of sanctioned offers
would not affect this residual discretion which would enable the court to
make an adverse costs order reflecting an unreasonable rejection of an

“unsanctioned” offer.

Indeed, if the circumstances justify such a course, a court could even order

indemnity costs to be paid in such cases. As in England and Wales, the

286

At §56.
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Notes

main thrust of our case-law was originally to regard indemnity costs as only
appropriate where the paying party has initiated proceedings that are
scandalous, vexatious, or malicious or for an ulterior motive, or has

conducted them in an oppressive, abusive or improper manner.*’

However, the Hong Kong courts**® have endorsed the pre-CPR approach of
the English Court of Appeal in Macmillan Inc v Bishopsgate Investment
Trust Ltd,*® which envisages the possibility of making indemnity costs
orders against litigants “who cause costs to be incurred irrationally or out of

all proportion as to what is at stake”.**

Recommendation 42: The rules should make it clear that the court
will continue to exercise its discretion as to costs in relation to any
offers of settlement which do not meet the requirements to qualify as

sanctioned offers.

287

288

289

290

See Overseas Trust Bank Ltd v Coopers & Lybrand (a firm) and Others and Peat,
Marwick, Mitchell & Co (a firm) [1991] 1 HKLR 177; Sung Foo Kee Ltd v Pak Lik Co
[1996] 3 HKC 570; and Choy Yee Chun (The representative of the estate of Chan Pui
Yiu) v Bond Star Development Limited [1997] HKLRD 1327.

In Sung Foo Kee Ltd v Pak Lik Co [1996] 3 HKC 570; and Choy Yee Chun (The
representative of the estate of Chan Pui Yiu) v Bond Star Development Limited [1997]
HKLRD 1327.

10 December 1993 (unreported).

The position under the CPR (which give the court a wide discretion) were recently
discussed in Petrotrade Inc v Texaco Ltd (Note) [2002] 1 WLR 974 and Kiam v MGN
Ltd (No 2) [2002] 1 WLR 2810.
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Notes

The court’s general discretion as to interest

The position in relation to plaintiffs and the award of additional interest is
different. It is the Working Party’s view that to qualify for an award of
additional interest — potentially at base rate plus 10% on the sum awarded —
the plaintiff should be required to meet the sanctioned offer requirements. If
his offer does not meet those requirements, it will be taken into account in
the exercise of the court’s general discretion for awarding costs, perhaps
supporting an order for costs at a higher rate of taxation. However, it would
not qualify the plaintiff for an award of additional interest by reason of his

having achieved a better-than-offered result at the trial.

The court has a statutory discretion to award interest under s 48 of the HCO
which provides that the court may award :-

...... simple interest, at such rate as the Court thinks fit or as rules of court may
provide, on all or any part of the debt or damages in respect of which judgment is

given, or payment is made before judgment, for all or any part of the period
between the date when the cause of action arose and-

(a) in the case of any sum paid before judgment, the date of the
payment; and

(b) in the case of the sum for which judgment is given, the date of the
judgment.”

However, that statutory power’s overriding purpose is to compensate the
successful plaintiff for being kept out of his money.”' It is true that the
section provides for an award of interest covering “any part of the period” in
question, so that it might in theory be possible for the court to award
additional interest in respect of the period after the defendant ought to have

accepted the plaintiff’s offer. But making such an offer does not bear on the

291

See HKCP 2002, F1/48/1 and 6/L/10-28.
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amount lost by the plaintiff by virtue of his being kept out of his money and
in the Working Party’s view, the purposes of s 48 do not extend to purposes
akin to those underpinning Part 36. Accordingly, s 48 ought not to be read
as enabling Part 36-type additional interest payments to be awarded in

respect of settlement offers which do not qualify as sanctioned offers.

Recommendation 43: The rules should make it clear that a plaintiff
may qualify for an award of additional interest along the lines of Part
36 where he makes a sanctioned offer which satisfies the prescribed

requirements, but not otherwise.
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Section 12: Interim remedies and Mareva injunctions in aid of foreign
proceedings

Proposals 16 and 17

Proposal 16

The rules governing the grant of interim relief, the award of interim payments and
security for costs should be rationalized and collected together, accompanied by a
Practice Direction setting out appropriate court-approved forms for interim relief
applications and orders, along the lines of CPR 25 and CPR 25PD.

Interim Report paras 324-331

12.1 Interim remedies generally

325. This Proposal canvasses adoption of CPR 25 and its accompanying practice
direction which, as discussed in the Interim Report, are aimed at
consolidating into one Part, the rules and practice bearing on a range of
interim orders which a court may make. These include interim injunctions,
Mareva injunctions, Anton Piller orders, orders for the detention, custody,

preservation and inspection of property, and the like.

326. The Proposal elicited few responses. The Law Society considered that it
was not a necessary reform.”” For the reasons which follow, the Working

Party agrees and has decided not to recommend its implementation.

Notes
292

On the other hand, the BCC, a firm of solicitors and an individual respondent indicated
support for the Proposal although the first of them said such support was “tentative”.
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Notes

(2)

(b)

(c)

While CPR 25 may be appropriate in the context of an entirely new
procedural code using new nomenclature and language, such

considerations are inapplicable here.

The changes effected by CPR 25 are minor. The legal principles
governing applications for and the grant of such interim orders are to
be found in the case-law and to some extent in statutes which are
generally unaffected by the changes. Most of the procedural
provisions mirror those already found in the RHC.*”? Forms in use in
Hong Kong for Mareva injunctions and Anton Piller orders can

already be found in a published practice direction.”"

In the circumstances, the benefit to be derived from adopting CPR 25
would be slight and does not appear to justify the effort which
adoption of CPR 25 would require of users of the civil justice system.
However, certain specific measures discussed below may be useful

additions to the RHC.

Recommendation 44: Proposal 16 (for introducing a rule to
consolidate various rules relating to interim relief) should not be

adopted.

293

294

In RHC O 23 (security for costs), O 29 (interim injunctions, interim preservation of
property, interim payments etc) and O 43 (interim accounts).

PD 11.2, Mareva Injunctions and Anton Piller Orders.
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12.2 Mareva injunctions in aid of foreign proceedings

Proposal 17

Interim relief by way of Mareva injunctions and/or Anton Piller orders should be
available in relation to proceedings which are taking place, or will take place,
outside the jurisdiction (and where no such substantive proceedings are
contemplated in Hong Kong).

Interim Report paras 324-331

327.

(@)

328.

A plaintiff suing a defendant in a foreign court (and who has no
jurisdictional basis for bringing suit for substantive relief against him here)
is presently unable to obtain interim relief by way of a Mareva injunction in
respect of any of the defendant’s assets which may be located in Hong
Kong. This Proposal addresses the question whether the law should be

reformed to offer the possibility of such Mareva relief.

The present law in Hong Kong

There 1s of course no doubt that the Hong Kong court has jurisdiction to
grant Mareva injunctions. Adopting the case-law developed in England and
Wales, the Hong Kong courts have assumed the jurisdiction over the last 20
years or more, taking as its statutory basis section 21L(1) of the HCO,
which allows the court to grant an injunction (whether interlocutory or final)
in all cases in which it appears “to be just or convenient to do so”. The
jurisdiction has now received legislative recognition in s 21L(3) which
provides :-
“The power of the Court of First Instance under subsection (1) to grant an
interlocutory injunction restraining a party to any proceedings from removing
from the jurisdiction of the Court of First Instance, or otherwise dealing with,
assets located within that jurisdiction shall be exercisable in cases where that

party is, as well as in cases where he is not, domiciled or resident or present
within that jurisdiction.”
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329.

330.

Notes

The situation which Proposal 17 is concerned with arose in Mercedes Benz
AG v Leiduck [1996] 1 AC 284, an appeal to the Privy Council from Hong
Kong. The plaintiff had brought proceedings against the defendant in
Switzerland for a fraud allegedly committed there. It sought a Mareva
injunction from our courts in respect of the shares in a Hong Kong company
owned by the defendant. The Privy Council, by a majority,”” upheld the
decision of the Hong Kong Court of Appeal (also by a majority*®) refusing

such relief. It did so on two principal, related grounds.

First, although it was accepted that a Mareva injunction is best viewed as sui
generis,””’ the majority in the Privy Council adhered to the decision of the
House of Lords in Siskina (Cargo Owners) v Distos SA (“The Siskina”)
[1979] AC 210, firmly -characterising a Mareva injunction as an
interlocutory injunction which could have no existence independent of a
cause of action sought to be enforced in the action. Lord Diplock stated the

position in The Siskina (at 256) as follows :-

“A right to obtain an interlocutory injunction is not a cause of action. It cannot
stand on its own. It is dependent upon there being a pre-existing cause of action
against the defendant arising out of an invasion, actual or threatened by him, of a
legal or equitable right of the plaintiff for the enforcement of which the defendant
is amenable to the jurisdiction of the court. The right to obtain an interlocutory
injunction is merely ancillary and incidental to the pre-existing cause of action. It
is granted to preserve the status quo pending the ascertainment by the court of the
rights of the parties and the grant to the plaintiff of the relief to which his cause of
action entitles him, which may or may not include a final injunction.”

Lord Mustill likewise stated in the Leiduck case (at 298) that :-

295

296

297

Lord Nicholls of Birkenhead dissenting.
[1995] 1 HKC 448, Bokhary JA dissenting.

Per Lord Mustill at 301. Lord Nicholls, dissenting, also stressed the peculiar nature of
such injunctions at 306-7.
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(®)
332.

Notes

“Their Lordships are far from convinced that it is permissible to issue an
originating process claiming only Mareva relief, even against a defendant present
within the jurisdiction, rather than to proceed by summons or motion in an
existing action or one which the applicant undertakes to commence as a condition
of obtaining an order.”

Secondly, given the abovementioned characterisation of the Mareva
injunction, it was held that if a plaintiff issued a writ seeking only such an
injunction, none of the grounds set out in O 11 for serving Hong Kong writs
abroad would be engaged. In particular, O 11 r 1(1)(b) which allows service
of process abroad in actions where “...... an injunction is sought ordering the
defendant to do or refrain from doing anything within the jurisdiction” was
held inapplicable since that rule is to be construed as covering only claims
for final injunctions by way of substantive relief.”® As Lord Mustill put
it,” O 11 “is confined to originating documents which set in motion
proceedings designed to ascertain substantive rights”. Accordingly, the
Hong Kong court was held to lack power to entertain the Mareva
application without being seised of any action to enforce a substantive legal

or equitable right in respect of a defendant amenable to its jurisdiction.

Why reform should be considered

While the Leiduck case represents the currently definitive statement of the
law on this topic in Hong Kong, the Working Party considers the question
of possible reform of the rules worthy of exploration for a number of

reasons.

298

299

Mercedes Benz AG v Leiduck [1996] 1 AC 284 at 299-304.
At 302.
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333.

334.

Notes

First, policy considerations militate in favour of the courts having a
discretionary power to provide such relief. As Lord Nicholls pointed out in

his compelling dissent,’” in the Leiduck situation :-

“The first defendant’s argument comes to this: his assets are in Hong Kong, so
the Monaco court cannot reach them; he is in Monaco, so the Hong Kong court
cannot reach him. That cannot be right. That is not acceptable today. A person
operating internationally cannot so easily defeat the judicial process. There is not
a black hole into which a defendant can escape out of sight and become
unreachable.”

His Lordship (at 313-4) described an inability to provide such relief as :-

...... deeply regrettable in its unfortunate impact on efforts being made by courts
to prevent the legal process being defeated by the ease and speed with which
money and other assets can now be moved from country to country. The law
would be left sadly lagging behind the needs of the international community.”

As Millett LJ pointed out in Crédit Suisse Fides Trust SA v Cuoghi [1998]
QB 818 at 827 :-

“In other areas of law, such as cross-border insolvency, commercial necessity has
encouraged national courts to provide assistance to each other without waiting for
such co-operation to be sanctioned by international convention. International
fraud requires a similar response. It is becoming widely accepted that comity
between the courts of different countries requires mutual respect for the territorial
integrity of each other’s jurisdiction, but that this should not inhibit a court in one
jurisdiction from rendering whatever assistance it properly can to a court in
another in respect of assets located or persons resident within the territory of the
former.”

Secondly, since 1977 when The Siskina was decided, the strictness of the
approach there adopted has been increasingly eroded and confined by
several lines of authority. No longer is it accurate to say that interlocutory
injunctions will only be granted in cases where such grant is ancillary and

incidental to a pre-existing cause of action and needed to preserve the status

300

In the Leiduck case at 305.
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Notes

quo pending the court’s determination of the relevant substantive legal or

equitable rights. As Lord Nicholls®”' pointed out :-

“Lord Diplock’s categorisation of the circumstances in which alone an
interlocutory injunction may be granted by the English court has been queried by,
among others, Lord Keith of Kinkel, Lord Scarman, Lord Mackay of Clashfern,
Lord Goff of Chieveley and Lord Browne-Wilkinson in Castanho v Brown &
Root (UK) Ltd [1981] AC 557, 573, South Carolina Insurance Co v Assurantie
Maatschappij "De Zeven Provincien” NV [1987] 1 AC 24, 44 and Channel
Tunnel Group Ltd v Balfour Beatty Construction Ltd [1993] AC 334, 340-341,
343

The approach of the House of Lords in the Channel Tunnel case is
particularly striking. While maintaining that an interim injunction had to be
incidental to an attempt to enforce a substantive right and could not exist in
isolation, and that the defendant had to be amenable to the court’s
jurisdiction, it was held not to be necessary that it should be ancillary to a
claim for relief to be granted by an English court, but could be ordered in
aid of proceedings in a foreign court or before a foreign arbitral tribunal. In
rejecting the contrary argument advanced on the basis of The Siskina Lord
Browne-Wilkinson commented*” : -
“If correct, that submission would have the effect of severely curtailing the
powers of the English courts to act in aid, not only of foreign arbitrations, but
also of foreign courts. Given the international character of much contemporary
litigation and the need to promote mutual assistance between the courts of the
various jurisdictions which such litigation straddles, it would be a serious matter
if the English courts were unable to grant interlocutory relief in cases where the

substantive trial and the ultimate decision of the case might ultimately take place
in a court outside England.”

His Lordship concluded®® :-

301

302

303

1bid at 308.
[1993] AC 334 at 341.
1bid at 342-343.
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...... I can see nothing in the language employed by Lord Diplock (or in later
cases in this House commenting on the Siskina) which suggest that a court has to
be satisfied, at the time it grants interlocutory relief, that the final order, if any,
will be made by an English court. ......

Even applying the test laid down by The Siskina the court has power to grant
interlocutory relief based on a cause of action recognised by English law against
a defendant duly served where such relief is ancillary to a final order whether to
be granted by the English court or by some other court or arbitral body.”

336. Cases showing that interlocutory injunctions are not restricted by the Siskina

Notes

approach (which requires them to be ancillary to enforcement of a legal or

equitable cause of action in the same proceedings) include those where it

has been held that injunctions should be granted or could in principle be

granted:-

(a) to restrain the prosecution of foreign suits;**

(b) to restrain a bankrupt from leaving the jurisdiction in aid of
enforcement by the trustee of the bankrupt’s duty to supply
information under the Insolvency Act 1981;**

(c) to restrain a director and shareholder of a company in liquidation
from leaving the country in aid of an order requiring his attendance
for oral examination under the Companies Act 1985;°%

(d) on the application of a Chief Constable, to prevent dissipation of

money in a bank account allegedly obtained by fraud;*”’ and,

304

305

306

Eg, British Airways Board v Laker Airways Ltd [1985] AC 58, 81, 95, where there would
be no action pending before the English courts.

Morris v Murjani [1996] 1 WLR 848. There was a pending application to commit the
bankrupt for contempt, but the trustee was not seeking to enforce any cause of action or
legal or equitable right against the bankrupt.

In re Oriental Credit Ltd [1988] Ch 204, 207-8.
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337.

338.

(e)  to assist a hospital authority to perform its statutory duty, express and
implied, to treat patients, maintain security and provide a therapeutic

environment.>*

Thirdly, in the United Kingdom, interim relief in support of foreign
proceedings was initially introduced by section 25 of the Civil Jurisdiction
and Judgments Act 1982 (in this section “the 1982 Act”) in respect of
proceedings pending in the courts of parties®” to the Brussels and Lugano
Conventions which are given legal effect by that Act.’’’ Then, by statutory

311
t,

instrument,”” power to grant this relief was extended beyond the scope of

those Conventions. As Millett LJ has pointed out :-
“The position has now been reached, therefore, that the High Court has power to

grant interim relief in aid of substantive proceedings elsewhere of whatever kind
and wherever taking place.”"?

In other words, the effect of The Siskina in relation to such Mareva
injunctions and the position maintained in the Leiduck case have been swept

away in the United Kingdom.

Proposal 17 attracted little specific comment, but those who did respond

were generally in support.’® The Bar Association’s support was qualified

309

310

312

Chief Constable of Kent v V [1983] QB 34; and Chief Constable of Hampshire v A Ltd
[1985] QB 132, where the plaintiff had no cause of action but only certain public duties.

Broadmoor Special Hospital Authority v Robinson [2000] 1 WLR 1590.

Presently Austria, Belgium, Denmark, Finland, France, the Federal Republic of
Germany, the Hellenic Republic, Iceland, the Republic of Ireland, Italy, Luxembourg,
the Netherlands, Norway, Portugal, Spain, Sweden, Switzerland and the United
Kingdom.

See White Book 5-26 (text) and 25.4.2 (commentary).

The Civil Jurisdiction and Judgments Act 1982 (Interim Relief) Order 1997 (SI 1997, No
302) which entered into force on 1 April 1997.

Creédit Suisse Fides Trust SA v Cuoghi [1998] QB 818 at 825.
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by the comment that caution is needed in case the jurisdiction is invoked in
aid of doubtful foreign proceedings, for instance, where jurisdiction has
been exorbitantly claimed or an exorbitant jury award obtained in a foreign

jurisdiction.

339. In the light of the abovementioned developments and of the desirability of
arming our courts with the power, where justice so requires, to provide
interim relief in aid of foreign proceedings, the Working Party recommends
that Proposal 17 be adopted subject to the considerations discussed below in

the light of the Bar Association’s concerns.

Recommendation 45:  Proposal 17 (for introducing Mareva
injunctions and incidental relief in aid of foreign proceedings) should
be adopted as modified and supplemented by Recommendations 46 to

51.

(c)  The nature of the proposed reform

340. Interim relief of the type proposed is “intended to hold the position until a

judgment comes into existence.”'* It is relief :-

“granted to facilitate the process of execution or enforcement which will arise
when, but only when, the judgment for payment of an amount of money has been
obtained. The court is looking ahead to that stage, and taking steps designed to
ensure that the defendant cannot defeat the purpose of the judgment by thwarting

Including the Bar Association, the BSCPI, a firm of solicitors and the BCC. It was not
considered by the Law Society.

34 Per Lord Mustill in the Leiduck case, at 299.
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341.

342.

Notes

in advance the efficacy of the process by which the court will enforce
compliance.”"

Accordingly, such interim relief will only make sense where the foreign
proceedings in question will potentially lead to a judgment or an arbitral
award which can, in the ordinary course, be enforced in Hong Kong whether
by registration or at common law. Such enforceability must be the first
defining requirement of any such reform.’'® It is in this context that the Bar
Association’s concern about the possibility of a foreign court’s exorbitant
assumption of jurisdiction or making of orders which it would be contrary to
public policy to enforce, may be met. Such foreign judgments are

317

impeachable’’’ and would therefore not found either enforcement or the

interim jurisdiction.

Arbitral awards ought to be included in the reforms proposed for the
avoidance of doubt, even though it may well be that under the law as it
stands, a court could grant Mareva relief in aid of a foreign arbitration.
Presently, by section 2GC(1)(c) of the Arbitration Ordinance, Cap 341, the
court may, in relation to a particular arbitration proceeding, “grant an
interim injunction or direct any other interim measure to be taken”. It was
assumed in Leviathan Shipping Co Ltd v Sky Sailing Overseas Co Ltd
[1998] 4 HKC 347, that this was a formula wide enough to encompass

315

316

317

Per Lord Nicholls, ibid, at 306

This was the foundation of Lord Nicholls’s approach: ibid, at 306-7 and 310: “The
boundary line of the Mareva jurisdiction is to be drawn so as to include prospective
foreign judgments which will be recognised and enforceable in the Hong Kong courts.”

See Dicey & Morris, The Conflict of Laws, 13™ Ed, 14R-118 and 14R-141.
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Mareva injunctions and international arbitrations.’’® This should be put

beyond doubt.

Recommendation 46: The jurisdiction to grant a Mareva injunction
in aid of foreign proceedings or arbitrations should be confined to
proceedings and arbitrations capable of leading, in the ordinary
course, to a judgment or arbitral award which can be enforced in

Hong Kong.

343. Secondly, the reforms should be directed at overcoming the two legal
obstacles which were found by the Privy Council to stand in the way of

recognizing the relevant jurisdiction. They should aim at:-

(a) granting to the court power to grant a Mareva injunction to restrain a
defendant from disposing of assets in Hong Kong without that
injunction necessarily being ancillary to any action in Hong Kong for

the substantive enforcement of legal or equitable rights; and,

(b) making it possible for a plaintiff who seeks such relief to obtain leave
under Order 11 to serve a defendant abroad with a writ or originating

summons which seeks solely a Mareva injunction in Hong Kong.

Notes

318 Although, as previously discussed, the Channel Tunnel case is authority for treating s

37(1) of the Supreme Court Act 1981 (our equivalent being s 21L(1) of the HCO) as a
sufficient basis for granting an interim (non-Mareva) injunction in support of a foreign
arbitration (provided jurisdiction is founded against the defendant and the plaintiff has a
recognized cause of action against him), it cannot safely be relied on as the basis for
claiming a Mareva jurisdiction in the present context.
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344,

345.

346.

347.

348.

A question which arises is whether either or both of these objectives would
require primary legislation or whether they can be achieved merely by

amendments to the RHC.

In relation to the first objective, the argument against having to enact
primary legislation would rest on the proposition that sections 21L(1) and
21L(3) of the HCO sufficiently confer the necessary jurisdiction and that
one therefore needs merely to amend O 29 to make it clear that such relief is

available.

The Working Party is not inclined to accept such a construction of the two
provisions. Section 21L materially provides as follows :-
“(1)  The High Court may by order (whether interlocutory or final) grant an

injunction or appoint a receiver in all cases in which it appears to the High
Court to be just or convenient to do so. ......

(3) The power of the High Court under subsection (1) to grant an
interlocutory injunction restraining a party to any proceedings from
removing from the jurisdiction of the High Court, or otherwise dealing
with, assets located within that jurisdiction shall be exercisable in cases
where that party is, as well as in cases where he is not, domiciled or
resident or present within that jurisdiction.”

Sub-section (1) distinguishes between interlocutory and final injunctions
and sub-section (3) then clearly classifies Mareva injunctions as
“interlocutory”. In the light of The Siskina and the Leiduck decisions which
unequivocally lay it down that as an interlocutory injunction, Mareva
injunctions require to be incidental to a substantive action, these provisions,
if left unamended, would most probably be inconsistent with, and so render
ultra vires, any amendment to O 29 purporting to permit Mareva injunctions

to stand alone as the sole relief sought in Hong Kong proceedings.

Accordingly, the Working Party’s view is that s 21L should be amended,

making it clear that Mareva injunctions (treated as a sui generis form of
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350.

Notes

injunctive relief) are capable of being sought independently in aid of foreign

proceedings. Relevant amendments to O 29 could then follow.

Recommendation 47: Section 21L of the HCO should be amended
to make it clear that a Mareva injunction can be sought in aid of
foreign proceedings and arbitrations as an independent, free-standing
form of relief, without being ancillary or incidental to substantive
proceedings commenced in Hong Kong, followed by relevant

amendments to O 29.

Similar considerations arise in relation to the second objective mentioned
above. Is primary legislation needed to enable defendants to be served
abroad with Mareva injunction proceedings or will it do simply to amend
O 11 r 1(1)(b) making it clear that its coverage of actions where “...... an
injunction is sought ordering the defendant to do or refrain from doing

anything within the jurisdiction”, includes Mareva injunctions?’"’

In the English cases, dicta can be found suggesting that the Rules
Committee would be able to effect the necessary changes to O 11.°%
However, since such a reform may be seen as a widening of the court’s

“long arm” jurisdiction in respect of persons outside the HKSAR, particular

319

320

Cf CPR 6.20(4).

Bridge LJ, in The Siskina in the Court of Appeal ([1979] AC 210 at 242); Lord Hailsham
ibid at 260, and Lord Mustill in the Leiduck case at 304-5. Lord Diplock in The Siskina
at 260 thought such changes “would require at least subordinate legislation by the Rules
Committee......, if not primary legislation by Parliament itself.”
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care must be taken to ensure that the assertion of such jurisdiction is
properly founded on statutory authority. As Lord Mustill stated in the
Leiduck case:-

“The court has no power to make orders against persons outside its territorial

jurisdiction unless authorised by statute; there is no inherent extra-territorial
jurisdiction: Waterhouse v Reid [1938] 1 KB 743, 747, per Greer LJ.”

And in IRC v National Federation of Self-Employed and Small Businesses
Ltd [1982] AC 617 at 638, Lord Diplock stressed that :-

“Rules of court made [by the Rules Committee] under [the relevant] sections are
concerned with procedure and practice only; they cannot alter substantive law,
nor can they extend the jurisdiction of the High Court.”

The HCO does not give the Rules Committee any express power
generally*' to make rules as to service of process abroad. The statutory

basis for our O 11 appears to rest on a combination of :-

(a) section 54 which empowers the Rules Committee to make rules of
court regulating High Court practice and procedure to be followed “in
all causes and matters whatsoever in or with respect to which the
High Court has jurisdiction ...... and any matters incidental to or

relating to that procedure or practice”;

(b)  section 12(2) which establishes for the Court of First Instance an
original jurisdiction “of a like nature and extent as that held and
exercised by the Chancery, Family and Queen’s Bench Divisions of
the High Court of Justice in England”; and “any other jurisdiction,
whether original or appellate jurisdiction, conferred on it by any law”;

and

321

Cap 4 s 12C(6) is discussed below.
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(c) the fact that the specified English courts had been given jurisdiction

founded on service of process abroad.**

This somewhat indirect statutory basis for the making of the rules in O 11
could fuel the argument that any additions to O 11 which were not
historically (or at some relevant moment) reflected in the practice and
procedure of the English court, requires to be expressly sanctioned by an
amendment to the Ordinance itself. Thus, it may be significant that express
provision was obviously thought necessary for additions to O 11 to be made
in respect of in personam collision proceedings in the Admiralty
Jurisdiction. Section 12C(6) materially provides :-

...... the Court of First Instance shall have jurisdiction to entertain an action in
personam to enforce a claim to which this section applies whenever any of the
conditions specified ...... is satisfied, and the rules of court relating to the service
of process outside the jurisdiction shall make such provision as may appear to the

Rules Committee constituted under section 55 to be appropriate having regard to
the provisions of this subsection.”

The Working Party accordingly considers that an amendment to the HCO
along lines similar to section 12C(6) should be effected to section 21L or
some other appropriate provision of the HCO, before proceeding to amend
O 11 r 1(1)(b) so as to bring free-standing Mareva injunctions within its

compass.

322

For the historical basis of O 11 jurisdiction in England and Wales, see Lawton LJ in The
Siskina [1979] AC 210 at 236. Such powers were given to the courts initially by the
Common Law Procedure Act 1852, s 18 and then by the Supreme Court of Judicature
Act 1875, s16 which enacted rules of court, including O 11, set out in a schedule.
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Recommendation 48: Section 21L or some other appropriate
provision of the HCO should be amended to give the Rules
Committee clear authority to amend O 11 with a view to making
applications for free-standing Mareva injunctions an eligible category
for the grant of leave to effect service of process abroad, followed by

relevant amendments to O 11.

354. It would also be necessary to introduce amendments to the RHC :-

(a) to prescribe the mode of commencing proceedings for Mareva
injunctions in aid of foreign proceedings, including possible initial ex
parte applications, and to provide for the procedural course which

should thereafter be followed;

(b)  to provide that the grant, continuance, variation and discharge of such
injunctions should be in the court’s discretion, possibly identifying
certain non-exhaustive principles to guide the court in the exercise of

such discretion; and,

(c) to identify the range of orders that may be made in support of the

Mareva injunction (such as disclosure and search orders).

355. In this context, the procedural rules and growing case-law relating to such
orders made in the context of section 25 of the 1982 Act may provide

helpful precedents.

356. Thus, prior to the CPR coming into force, applications for interim relief
under s 25(1) of the 1982 Act were procedurally governed by O 29 r 8A of

the Rules of the Supreme Court. The mode of commencement prescribed
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for such applications was by originating summons and certain other

provisions of O 29 were expressly made applicable.’”

The terms of s 25 of the 1982 Act make it clear in the UK that the court has
a complete discretion as to whether it should exercise the power. Section
25(2) provides that :-
“On an application for any interim relief under subsection (1) the court may
refuse to grant that relief if, in the opinion of the court, the fact that the court has

no jurisdiction apart from this section in relation to the subject matter of the
proceedings in question makes it inexpedient for the court to grant it ......”

As Lord Bingham CJ puts it :-

...... attention is focused on the inexpediency or expediency of granting interim
relief having regard to the absence of jurisdiction to do so apart from section 25.”

It is probably unnecessary for the legislation or the rules to go much further
in providing guidance for the exercise of the court’s discretion. Our courts
would no doubt have regard to the relevant English case-law and decide on
the extent to which it should be applied in Hong Kong. Thus, for instance,
the English courts have held that :-

(a) The proper approach is to consider first whether the facts would
warrant the relief sought if the substantive proceedings were brought
in England, and if so, to ask whether, in the terms of s 25(2), the fact
that the Court has no jurisdiction apart from that given to it by the Act

makes it inexpedient to grant the interim relief sought.***

323

324

See White Book 1999, 29/8A/1-26. Under the CPR, the application is brought under
CPR 8, and application for leave to serve out of the jurisdiction made under CPR
6.20(4): see White Book 25.4.2.

Morritt LJ in Refco Inc v Eastern Trading Co [1999] 1 Lloyd’s Rep 159 at 170-171.
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(b)

(c)

(d)

The interim relief which an English court can grant is not limited to
that which would be available in the court trying the substantive
dispute. It should be willing to assist the other court by providing
such interim relief as would be available if English courts were seised

of the substantive proceedings.’*

In exercising the discretion, the English court would pay great heed to
whether the grant of relief would obstruct or hamper the management
of the case by the court seized of the substantive proceedings or give
rise to a risk of conflicting, inconsistent or overlapping orders. It
would consider whether the primary court has itself declined to grant
such relief and generally would avoid treading on the toes of the

primary court or any other court involved in the case.’®

Since such orders are often made effective by serving notice of the
order on a third party (such as a bank at which the defendant has an
account) within the local court’s jurisdiction, such third parties should
be given all reasonable protection, for instance, by ensuring that the
court’s order does not require them to breach their contractual or

other legal obligations abroad.*”’

Reference may also be made to Ryan v Friction Dynamics Ltd, The Times

14 June 2000, where Neuberger J sets out a list of 9 principles derived from

various decided cases.

325

326

327

Alltrans Inc v Interdom Holdings Ltd [1991] 4 All ER 458, 468, per Leggatt LJ and
Creédit Suisse Fides Trust SA v Cuoghi [1998] QB 818 at 827 per Millett LJ.

Lord Bingham CJ in Crédit Suisse Fides Trust SA v Cuoghi [1998] QB 818 at 831-2.
Bank of China v NBM LLC [2002] 1 WLR 844.
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359. As it is often necessary to make incidental orders, such as orders for
disclosure regarding the relevant assets, if a Mareva injunction is to be
effective, provision should be made to empower the court to make such
orders to the same extent that they can be made in relation to purely

domestic cases.

Recommendation 49: The mode of commencing an application for a
Mareva injunction in aid of foreign proceedings or arbitrations,
including possible initial ex parte applications, should be prescribed

and provision made for the procedure thereafter to be followed.

Recommendation 50: The relevant provisions should state that such
Mareva injunctions are entirely in the court’s discretion and that in
the exercise of that discretion, the court is to bear it in mind that its
jurisdiction is only ancillary and intended to assist the processes of

the court or arbitral tribunal which has primary jurisdiction.

Recommendation 51: Provision should be made empowering the
court to make such incidental orders as it considers necessary or
desirable with a view to ensuring the effectiveness of any Mareva
injunction granted, to the same extent that it is able to make such

orders in relation to purely domestic Mareva injunctions.
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Section 13: Case management timetabling and milestones

Proposals 18 and 19

Proposal 18

A rule should be adopted requiring the parties each to fill in and file a
questionnaire shortly after the defendant serves its defence, providing the court
with specified items of information to enable it to assess the procedural needs of
the case with a view to fixing a timetable and giving appropriate directions for the
conduct of the case including directions fixing milestones in the progress of the
case which are, save in the most exceptional circumstances, immovable.

Interim Report paras 332-358

Proposal 19

Rules should be adopted which give the court maximum flexibility when devising
timetables and directions and which also encourage the parties to make
reasonable procedural agreements without requiring reference to the court unless
such agreements may impinge upon specified milestone events in the prescribed
timetable.

Interim Report paras 332-358

13.1 The thinking behind these Proposals

360. Where parties to litigation both desire to have the action proceed, our
system functions perfectly well. However, where one party seeks to delay
proceedings and to frustrate the other side, the present system is deficient

and can be manipulated so that progress in the proceedings is not
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Notes

maintained. The design faults of the system were examined in the Interim

Report.**® It is a system which :-

(a) incorporates rules of court which lay down a timetable not designed
to take into account the needs of individual cases and so are generally

disregarded;

(b) places the onus on the conscientious party to maintain progress when
faced with recalcitrance from the other side, requiring expensive and

delay-inducing interlocutory applications;

(c) often involves excessive leniency and tolerance of non-compliance by

the courts; and,

(d) adopts a policy whereby a cause is not listed for trial until the parties
are fully prepared, thus permitting a recalcitrant party to exploit his

own lack of preparedness as the basis for putting back the trial.

In the existing procedural scheme, a court-determined timetable is intended
to be provided at the hearing of the summons for directions. However,
experience has shown that such timetable is hardly ever effective. Parties
often ask for ‘“standard” time-limits to be imposed, without sufficient
thought given to the exigencies of the particular case. The court is often not
equipped to form an independent judgment as to the realism or otherwise of
the directions proposed. Where a party thereafter drags his feet and fails to
meet the time-limits set at the summons for directions, the system relies on
the other side to complain ex post facto of such non-compliance by taking
out interlocutory applications which generate expense and further delay.

Such a system therefore offers opportunities for a party to inflict delay and

At §§333-335.
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Notes

expense on the other side, with repeated interlocutory applications depleting

resources.
Proposals 18 and 19 suggest the introduction of :-

(a) an early questionnaire, to help determine what directions are needed

in the case and what timetable the court should set;

(b) a timetabled series of milestone dates including the trial date which
are largely immovable, but complemented by the parties having
flexibility to agree to time-limit changes for matters falling between

milestone dates; and,

(c) an approach whereby parties are not permitted to hold up the trial on
the grounds of their own lack of preparedness (in the absence of some
exceptional reason justifying this), but with such parties having
instead to bear the consequences of their own lack of readiness as the

trial proceeds.

The consultation response

These Proposals stimulated a lively response. The great majority were in
favour of introducing a court-determined timetable better tailored to the
individual case.”” The Law Society, however, thought timetabling by the
court was a good idea for specialist lists but questioned whether it would
work in “ordinary cases”. On the other hand, some users of specialist lists

tended not to favour a timetabling approach, preferring instead a docket

329

Those in favour included the Bar Association, the BSCPI, the DOJ, certain judges, the
High Court masters, one set of barristers’ chambers, two solicitors’ firms and an
individual respondent.
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system and procedural autonomy in specialist lists.”®* One firm thought, on
the basis of anecdote, that the CPR’s allocation questionnaire had placed a

serious strain on judicial resources in England and Wales.™'

While almost everyone was in favour of the parties being given scope to
deal consensually with procedural issues between any timetabled
milestones,** a significant number of respondents were not in favour of
having milestones intended to be largely immovable. They wanted the court
to be able to deal with such milestones flexibly.”*® The Bar Association,
however, was in favour of both timetables and largely immovable
milestones, subject to the details being fleshed out after proper
consultation.” Several suggested that one should not fix all the milestones
at the outset, but set them in phases, thus enhancing flexibility. Some
solicitors’ firms suggested that timetables would not work unless supported
by effective case management. The Working Party considers many of the
suggestions received to have merit and has sought to take them into account
in its recommendations. It also bears in mind the anxiety that has been
expressed by many respondents to the consultation against introducing

reforms likely to increase front-loaded costs, previously discussed.’®

330

331

332

333

334

335

The HKMLA in respect of the Commercial and Admiralty Lists and WB/LAD in relation
to the Construction and Arbitration List.

The BCC thought Proposals 18 and 19 required great circumspection and thought parties
should be able to opt out of the timetabling.

The High Court masters had some reservations.

This was the view of the BSCPI, the Law Society (in so far as one had a timetable and
milestones), one set of barristers’ chambers and the DOJ. The High Court masters were
in doubt as to what events should be used as milestones.

So was the APAA.
At Sections 5 and 9.
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13.3 A timetabling procedure should be introduced

365.

366.

For the reasons listed in the Interim Report and mentioned above, the
Working Party believes (along with the great majority of respondents in the
consultation) that introduction of measures to arrive at a court-determined
timetable which realistically takes into account the reasonable wishes of the
parties and the needs of the particular case would be highly beneficial and

ought in principle to be recommended.

Recommendation 52:  Procedures should be introduced for
establishing a court-determined timetable which takes into account
the reasonable wishes of the parties and the needs of the particular

casc.

It will be necessary to return later to a discussion of the extent to which an
effective timetable can be set while at the same time accommodating the
need for flexibility. But before doing so, it may be helpful to set out the
main lines of the Working Party’s approach. The Working Party is also of
the view (in agreement with the comment made by the Bar Association) that
if these recommendations are accepted, timetabling details should be
worked out in a consultation process involving judges and masters, the court
registry, barristers, solicitors and other interested court users, followed by
appropriate amendments to the RHC and the issue of relevant practice

directions.
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13.4 The timetable presently laid down in the RHC

367. The changes being contemplated in this Final Report might best be
explained by reference to the timetable presently laid down by the RHC for
actions begun by writ. Table 1, below, seeks to summarise the steps to be

taken and by when, as prescribed by the RHC.

Table 1: Timetable for a writ action in the High Court under the RHC>*

A B C D
RHC Step Time limits Variation
(days)
1 O5rl Writ issued & 018 r 1: SOC indorsed or served with writ
served

2 06 r8: writ SV w/in 12 months

3 01215 | AOS & NOITD | SV of writ + 14

4 012 r6: AOS may be later if no default
judgment

5 O14 rl: apply for summary judgment after
NOITD given

6 0161 1: D issues Third Party Notice after giving
NOITD

7 018 r 5A: No pleadings in vacation

8 after NOITD 025 r1(7): party may take out SFD

9 01811 | SOC served NOITD + 14

10 | O1812 | Defence served SV of SOC+ 14 | O18 r2: 14 days after AOS if SOC served with
writ

11 O12 r 8: Jurisdiction challenged

12 015 r 2: D serves counterclaim

13 | O18 13 | Reply served SV of defence +

14
14 018 r3: P serves defence to counterclaim
15 any time before | 020 r3: amend pleadings w/o leave
COP
Notes
336 Abbreviations used in Table 1: AOS = acknowledgment of service; COP = close of

pleadings; D = Defendant; DSC = discovery; DTC = Defence to counterclaim; F&B =
further and better; NOITD = Notice of intention to defend; P = Plaintiff; SOC =
statement of claim; SFD = summons for directions; SV = service.
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A B C D
RHC Step Time limits Variation
(days)
16 any time 020 r5: amend pleadings w/ leave
17 any time 018 r12: Application for particulars
18 | 018120 | COP SV of reply + 14 | If no reply: 14 days after SV of DTC or if
neither 14 days after defence
19 | 02412 | DSC lists of docs | COP + 14
exchanged
20 024 r 3: apply for F&B list
21 024 17: apply for specific DSC
22 | 025r1 | SFD COP + 1 month | expiration of extended time limit for DSC (if
any) + 14
23 025 rl1(4): If P fails to take out SFD, D does so
or applies to dismiss action
24 | O34 12 | Listing Master | At least 14 days | As per notice to Law Society dated 15.3.02, a
PD5.1 appointment to | before time limit for seeking this appointment is now
seek leave to set | Wednesday being set at the SFD.
down hearing
25 | PDS.1 Lodge checklist | By Friday before
Wednesday
26 | O34 12 | Order giving | At appointed | Adjournment of listing hearing to allow
PD5.1 leave to set down | listing hearing completion of pre-trial steps
27 | O34r3 | Setting down Within  period | O34 r2(2): If P fails to set down, D does so or
ordered by court | applies to dismiss action
28 | 03418 | Notify others of | setting down +
setting down 24 hrs
39 | O34 r4 | Assign to Specialist Lists follow own procedures.
PD7.1 Running or
Fixture list
30 | O35 Trial At assigned time

368. Column A identifies the relevant RHC rule or practice direction. Column B
identifies the step in the action, with Column C giving the time allowed by
the rules for taking such step. Column D identifies some variables which
may intervene, complicating the progress of a case, for example, where a
plaintiff decides to seek summary judgment (Row 5D), or a defendant
decides to challenge the Hong Kong court’s jurisdiction (Row 11D).
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369. In practice, the course of an action departs in important respects from the

course envisaged in the RHC.

(a)

(b)

(d)

First, as pointed out previously, the time-limits prescribed by the rules
set out in Column C are not in practice observed (for example,
because of intervention of a Column D variable or because one or

other of the parties simply ignores the time-limit).

Secondly, the sequence of discovery (Row 19B) and the summons for
directions (Row 22B) is usually inverted in practice. Generally,
discovery has not taken place before the summons for directions is
heard and a direction for the exchange of lists of documents is usually

given at the hearing of the summons.

Thirdly, the RHC’s scheme omits to set any time-limit for making the
application for leave to set the case down for trial (Row 24).
Previously, the practice at the summons for directions was simply for
that application to be adjourned sine die with liberty to restore.
However, in March 2002, the High Court masters decided as a matter
of practice to direct that the application to set down had to be made
by a stated time (usually within 14 days after the anticipated
completion of any outstanding pre-trial steps). The Registrar notified
the Law Society accordingly by letter dated 15 March 2002, and this

has since been the practice followed.

Fourthly, cases commonly reach the checklist stage still not ready for
trial, requiring the application to set down to be adjourned to permit

further trial preparation to proceed.
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370.

371.

372.

Notes

A questionnaire-based timetable should be introduced as part of the
summons for directions

For there to be a better-tailored court-determined timetable, the court must
be given accurate information about the case. To achieve this, it is proposed

that each party be required :-

(a) to fill in a questionnaire giving the court and the other parties
information and his best estimates regarding the nature, size,

complexity and case management needs of the case;”’ and

(b) to propose directions and time-limits for compliance linked to his
view of the needs of the case up to and including a proposed trial date
or proposed trial period, that is, a period during which the trial is to

commence.

It is envisaged that this questionnaire should constitute the first part of the
summons for directions procedure, to be completed prior to discovery but
after the close of pleadings. This is a little later than the time suggested in

Proposal 18 for administering the questionnaire.’*®

This is partly with a
view to minimising front-loaded costs and partly to ensure that all the
pleadings are available to the parties before they attempt to complete the

questionnaire.

The parties should, as far as possible, try to agree the directions and
timetable for the case in the light of the information exchanged via the

questionnaire. The questionnaire should first be completed by the plaintift.

337

A similar approach is presently adopted in the Construction and Arbitration List, where
an “information sheet” has to be served on the court before the hearing of the summons
for directions: PD 6.1/9 and App. A.

It proposes that this should be done “shortly after service of the defence”.
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Its content is to be decided in consultation with the legal profession and

other major court users, but it is likely to touch upon topics such as the

following :-

(a)  whether the parties are presently or anticipate that later they will be
legally represented;

(b)  whether the parties have attempted ADR (giving details) and if not,
whether any of the parties has offered to or is willing to engage in
ADR (giving details);**

(c)  whether any persons are intended to be joined as parties or brought in
as Third Parties;

(d)  whether any interlocutory applications are intended or outstanding;

(e)  whether any amendments to the pleadings are intended;

(f)  whether requests for further and better particulars of the pleadings are
intended or outstanding;

(g)  whether interrogatories are likely to be served or outstanding;

(h)  whether any directions for modifying discovery obligations or the
manner of their implementation are proposed with a view to
achieving economies in respect of discovery;**

(1)  the approximate volume of the documents considered relevant to the
case and how much time it would take to assemble and list them;

(j)  the number of factual witnesses likely to be called;

339

340

See Section 29 for a discussion of ADR in the context of the civil justice system.

See Recommendation 76.
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(k)  how long it is likely to take to prepare witness statements for such

witnesses;

(I)  whether expert evidence may be needed, in what fields and broadly in

relation to what matters;

(m) if expert evidence is needed, whether appointment of a single joint

expert is considered appropriate and if not, why not;**!

(n) if party-appointed experts are to be appointed, how much time it is

likely to take to have their expert reports ready for exchange;
(o)  whether a case management conference should be held;
(p) the extent to which the proceedings may be conducted in Chinese;

(q)  whether the Technology Court may beneficially be used for all or any
part of the proceedings; and,

(r)  the estimated length of the trial.**

On the basis of the information and estimates supplied, the plaintiff would
then propose what he considers to be suitable directions and a timetable for

the action.

The questionnaire would then be passed on to each defendant who would
indicate in columns alongside those filled in by the plaintiff, whether they
agree with the plaintiff’s estimates and proposed directions, and if not, what
their own estimates and proposals are. The questionnaire would then be

returned to the plaintiff who would consider whether, in the light of the

341

342

In the light of the proposed guidelines discussed in Section 20 below.

Compare the information sheet required in the Construction and Arbitration List: PD
6.1/9 and App. A.
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13.6
377.

defendants’ responses, he ought to modify any of his own estimates or
proposals before filing the questionnaire in court. Relatively short time-

limits for each of these steps should be provided.

Unrepresented litigants ought to be given suitable latitude. While they
should be encouraged, if possible, to complete the questionnaire, it may be
appropriate in some cases to require such a litigant only to provide
information about his case (as to how many documents he has and how
many witnesses he is likely to call, etc), relaxing the requirement regarding
the proposal of directions and a timetable, leaving such matters to be
formulated by the court on all the available information. A case
management conference is likely to be needed in such cases, with the court

providing procedural guidance to the unrepresented litigant.

The court would consider the questionnaire and decide what directions are
needed and what the timetable should be. It would give great weight to
agreed directions and time-limits put forward by the parties, although it
would retain a discretion to override the agreement where it considers the
directions and time-limits agreed to be unreasonable. The court could, if it
thinks fit, make orders nisi on the basis of the questionnaire so that a hearing
of the summons for directions could be dispensed with if the parties, seeing
those orders nisi, decide to accept them. If, on the other hand, a party were
to object to all or some of the orders nisi, the summons for directions would

be called on for hearing.

The benefits of a questionnaire

The proposed changes do not involve imposing any radically new duties on
the parties or conferring much wider powers on the courts. Thus, under the

RHC as they stand :-
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Notes

(b)

(c)

(d)

a party can take out a summons for directions at any time after a
defendant has given notice of intention to defend, so as to establish an

early timetable;**

the court is required to secure that the parties “make all admissions
and all agreements as to the conduct of the proceedings which ought
reasonably to be made by them” and has power to make adverse costs

orders penalising refusal to cooperate;**

the parties are under a duty “to give all such information and produce
all such documents on any hearing of the summons as the Court may

reasonably require for the purpose of enabling it properly to deal with

99345

the summons;’* and,

the court has power to give such further directions and orders on its

own motion as may, in the circumstances, be appropriate.**®

The questionnaire aims at a more focussed exercise of such powers and

observance of such duties. The Working Party believes that a questionnaire

would be beneficial and promote cost-effectiveness in the litigation.

343

344

345

346

Under O 25 r 1(7) — a power in practice never used, perhaps because no one has the
information needed to seek or give directions at the very early stages. In specialist lists,
express power is given to take out a summons for directions before the pleadings are
deemed to be closed: O 72 r 8(1).

0O25r4.

O 25 r 6(1). The questionnaire makes this more systematic and enables the court at the
hearing to consider relevant information already to hand, rather than to have to ask for
the information and adjourn the hearing to allow it to be obtained.

025r9.
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Recommendation 53: As the first part of the summons for directions
procedure, the parties should be required (i) to complete a
questionnaire giving specified information and estimates concerning
the case with a view to facilitating case management by the court; and
(11) to propose directions and a timetable to be ordered by the court,
preferably put forward by agreement amongst the parties, but with the
court affording unrepresented litigants leeway in their observance of

these requirements.

Recommendation 54: Unless it appears to the court that a hearing of
the summons for directions is in any event desirable, the court ought
to make orders nisi giving such directions and fixing such timetable
for the proceedings as it thinks fit in the light of the questionnaire and
without a hearing. However, any party who objects to one or more of
the directions given, should be entitled to have the summons for

directions called on for a hearing.

13.7 Milestones and flexibility

379. The benefits of having a firm timetable are obvious. It would set the pace at
which the parties and their legal advisers need to work and make deliberate
procrastination more difficult. Everyone would be able to assess the

progress of the case and to plan and prepare for the next phase. The parties
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380.

381.

(@)

382.

would be better able to consider settlement, knowing where they have got
to, how much further there is to go and when the next major tranche of
litigation costs has to be incurred. The court would be able to deploy

judicial resources more efficiently.

If these benefits are to be enjoyed, the court must be resolute in holding the
parties to the essentials of the timetable, anchored by the trial date or trial
period, which are not to be moved save in very exceptional circumstances.
This is not to say that the Working Party rejects the need for flexibility. On
the contrary, the Working Party fully accepts the need to avoid an
excessively rigid approach. However, the flexibility allowed must be such

as to enable the essential discipline of the timetable to be retained.

The aim of achieving a firm timetable which allows the flexibility needed
requires a number of objectives to be pursued concurrently. The reforms
should (i) seek to enhance the realism and appropriateness of the timetable
which is set; (i1) build into the timetable mechanisms giving the parties and
the court flexibility to react to developments while maintaining the
essentials of the timetable; and (ii1) develop supporting reforms which will

help to minimise disruption to the timetable.

Starting with a realistic timetable

The timetable as initially set should, so far as possible, be realistic and
workable so that the parties can reasonably be held to its deadlines. The
Working Party believes that this can be achieved, bearing in mind the

following matters :-

(a) It will only be at the close of pleadings that the parties will have to

work out the directions needed and their associated timetable to be
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(®)
383.

Notes

(b)

(c)

(d)

entered in the questionnaire. They will be assisted in this task by
having to hand the pleadings — duly verified by statements of
truth*’ — setting out each side’s case and identifying the disputed

issues with some precision.

Sanctioned offers of settlement may well also have been made by
then, accompanied by a sufficient disclosure of the offeror’s case to
support the financial consequences of the offer,’* again contributing

to a clear understanding of the case.

The questionnaire, containing each party’s information and estimates
as to the needs of the case, together with their proposals for directions
and a timetable, further ensures that both sides and the court will have
a comprehensive understanding of the issues and procedural needs of

the case.

In making their timetabling proposals, the parties can be expected to
have made allowances for contingencies and aimed to give
themselves ample time to meet the time-limits — an approach which
the court would be happy to accept subject only to its having a
discretion to override manifestly unreasonable estimates and

proposals.

Case management and the milestones

While milestone dates, once set, should largely be immovable, case

management in the selection of milestones and of the proceedings between

milestones allows for substantial flexibility.

347

348

See Section 9 above.

See Section 11 above.
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(i)

384.

385.

Case management conferences

At the summons for directions stage, equipped with the pleadings and the
questionnaire, the court would have the flexibility to decide whether a case
management conference is required. If so, it would give directions and set a
timetable which runs in the first place only up to the case management
conference as the first milestone, with further timetabling to be done at that
conference. If a case management conference is not considered necessary,
the court would give directions setting a time-table with the date of the pre-
trial review as the first milestone and the trial date or trial period as the

second and final milestone.

A court might order a case management conference where the case is heavy
and procedural complications are likely to arise, for instance, where strongly
contested interlocutory applications or interlocutory appeals are intended or
pending (as disclosed in the questionnaire) making it difficult to fix a

realistic trial date or trial period at the summons for directions stage.

(a)  The court might in such cases fix a case management conference for a
time when it is envisaged that most of the outstanding pending
interlocutory disputes would have been dealt with, giving directions

only up to that stage.

(b) The case management conference would be used to clear any still
outstanding interlocutory questions and then to fix a timetable for the
further progress of the case, including dates for the pre-trial review

and the trial (or the trial period).

(c) By fixing the milestones progressively in this way, flexibility would
be preserved, allowing the state of progress to be taken into account

at the stage of the case management conference.
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(i)

386.

387.

(d) As indicated above, a case management conference might also be
useful in relation to proceedings brought by or against unrepresented

litigants.

Recommendation 55: Where, at the summons for directions stage,
the court’s view is that a case management conference is desirable,
the court should fix a timetable up to the date of the case management
conference, that date constituting the first milestone, with further

milestones to be fixed when the case management conference is held.

Pre-trial reviews, trial dates and trial periods

In many if not most cases, a case management conference would not be
needed. On the basis of the questionnaire and with input from the parties,
the court should often be able to decide what directions are needed and to
fix a timetable up to and including the date for the pre-trial review and the
trial date. This would often be the preferable course. If this is not possible,

a trial period should be fixed.

A trial period would be a period of say, four to six weeks during which the
trial is to commence, the precise starting date being fixed at the pre-trial
review scheduled to be held, if possible, two to three months before the start
of the trial period. By fixing a trial period and holding the parties to that
period as a milestone, some firmness and predictability would be achieved.
At the same time, the judge or master at the pre-trial review would have the
flexibility to vary the start date for the trial within the trial period, for

instance, to suit the availability of preferred counsel or of witnesses resident
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388.

3809.

abroad. It would also allow the court greater flexibility in the allocation of

judicial resources.

The pre-trial review should be fixed to occur after completion of discovery,
exchange of expert reports and witness statements. It should be listed to
take place two to three months before the trial date or the start of the trial

period. At the pre-trial review, the judge or master would :-

(a) fix the starting date for the trial if a trial period has been fixed at the

summons for directions or case management conference stage;

(b) confirm or vary the estimated length of the trial in the light of

completed interlocutory steps;

(c) give any further directions needed (including any needed extensions
of time for interlocutory tasks not yet completed, on any appropriate
“unless order” terms or terms as to costs) provided that such

directions will not impinge upon the trial date.

As with other listing arrangements, the fixing of trial periods at the
summons for directions stage, the fixing of pre-trial reviews and finalising
the start dates for the trial at the pre-trial review are all matters of court
management and administration which are not susceptible to detailed
regulation in rules of court. Such arrangements will need to undergo a
process of consultation and adjustment with experience under the

supervision of the Chief Judge of the High Court.

Recommendation 56: A date for a pre-trial review and the trial date
or the trial period should be fixed as milestone dates either at the

summons for directions or at any case management conference held.
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(iii)

390.

391.

Time-limits between milestones

As suggested in Proposal 19, the parties should be allowed a great deal of
flexibility to vary time-limits by agreement for events falling between
milestones (without the need for applying to the court), so long as the
milestone dates themselves are not affected. A party needing more time for
a particular intermediate step, could agree an extension, but would then have
to accelerate work on the next phase of the case so as to make up for lost

time before arrival of the next milestone date.

Recommendation 57: Where all the parties agree to a variation of
time-limits for non-milestone events in the timetable, they may effect
such variations by recording the agreement in counter-signed
correspondence to be filed as a matter of record with the court,
provided that the agreed variations do not involve or necessitate

changes to any milestone date.

As will be apparent from the foregoing discussion of milestone dates, the
milestone which is fundamental to the entire timetable is the trial date (and
the trial period prior to fixing the trial date). While the dates set for the case
management conference (if any) and for the pre-trial review are milestones
and are dates which should generally not be subject to change, it is not
intended that at those hearings, the court should rigidly refuse extensions of
time to parties who have missed time-limits expiring prior to such hearings
if prompt compliance is shown to be possible. Provided that a party

satisfies the court that it would be able to comply with an extension without
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392.

Notes

impinging on the trial date, the court would normally be prepared to grant

such an extension on suitably stringent terms.

Accordingly, where agreement cannot be reached between the parties for
extension of an intermediate time-limit, the party seeking a time-extension
would have to apply to the court for the necessary indulgence, having done
everything possible to show that he would be able to comply swiftly and
that an extension would not threaten the trial date. A practice direction
should make it clear that such applications will not be granted as a matter of
course, but only on sufficient grounds being shown and only granted, if at
all, on the basis of an immediate “unless order” prescribing a suitable

¥ should there be any further non-compliance, always

automatic sanction
providing that full compliance can realistically be achieved without

threatening the trial date.

Recommendation 58: Where a party cannot secure the agreement of
all the other parties for a time extension relating to a non-milestone
event, a court should have power to grant such extension only if
sufficient grounds are shown and provided that any extension granted
does not involve or necessitate changing the trial date or trial period.
It should be made clear in a practice direction that where an extension
is granted, it is likely to involve an immediate “unless order”

specifying a suitable sanction.

349

It is desirable, whether or not strictly necessary, to spell out the court’s power to make
orders with automatic sanctions along the lines of CPR 3.1(3)(b) and CPR 3.8. See
Recommendations 83 and 84.

201



Civil Justice Reform - Final Report
Section 13: Case management timetabling and milestones

393.

394.

Notes

Recommendation 59: A court should have power, on the application
of the parties or of its own motion, to give further directions and to
vary any aspect of the timetable, including its milestone dates, but it
should be made clear in a practice direction that a court would only
contemplate changing a milestone date in the most exceptional

circumstances.

Other reforms in support

The establishment of an effective court-determined timetable benefits from
the support of other procedural reforms such as those involving pleadings
verified by statements of truth and disclosures accompanying sanctioned
offers of settlement, as mentioned above. The maintenance of timetables

and the prevention of their disruption call for similar support.

Two important sources of potential timetable disruption involve the
proliferation of interlocutory applications and interlocutory appeals. These
are dealt with separately below.” Measures proposed for countering such
threats of disruption include suitably stringent costs orders, involving
summary assessment and immediate payment, against unwarranted or over-
prolific interlocutory applications, as well as orders for the payment of costs
by the lawyers personally in suitable cases. Unwarranted interlocutory
appeals ought to be excluded or much reduced by the introduction of a leave

requirement, coupled with costs sanctions.

350

Sections 17 and 22 below.
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(d)

395.

396.

397.

398.

When cases “go to sleep™

In many cases, after an initial flurry of activity, steps in the action cease and
the case is said to have “gone to sleep”. This may, for example, be because
the plaintiff has lost his resolve to pursue the claim, or has run out of funds
to finance it or because the parties have come to a settlement without telling
the court that this has happened. Where there has not been a settlement but
no progress is made by the plaintiff, the defendant is often content to let
sleeping dogs lie. The defendant may hope that the case will be allowed to
die a natural death or, if not, that a build up of a period of inordinate and
inexcusable delay, coupled with prejudice to the defendant, may lead to the

action, if revived later, being dismissed for want of prosecution.

What should the court’s attitude be to cases going to sleep in the framework
of milestone dates and court-supervised timetables? In the Working Party’s
view, a balance should be struck between (i) not forcing parties who are not
minded to continue the litigation to fight it against their will or better
judgment; and (i1) maintaining the discipline of the timetable set by the

court.

A difference should be drawn between cases which go to sleep prior to the
parties filing the questionnaire, so that no milestone dates have been set by
the court, and cases where milestone dates have been set. In the former
category, the court should not take the initiative to compel the setting of a

timetable in order to avoid forcing litigation upon the parties.

Where the parties have obtained a timetable set by the court, the milestone
dates should be enforced. With reference to milestone dates prior to trial,
the court’s computer system should automatically send out a notice

reminding the parties of its approach, asking to be informed if the case has
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settled, and warning that the action will be struck out if the milestone is
ignored. Thereafter, if, at the time reserved for the hearing, no one appears,
the case should be ordered to be struck out provisionally, allowing the
plaintiff a grace period of say, 3 months from the missed milestone to apply
to reinstate the action for good reason. In default of such an application, the
action should stand dismissed and the defendant automatically entitled to
the costs. If the parties do not appear at the trial, even after a pre-trial
review has been held, the trial judge may deal with the action under O 35
r 1. In cases where the defendant has filed a counterclaim, he should have
an additional grace period of 3 months from the expiry of the plaintiff’s
grace period to apply to reinstate his counterclaim. Failure to do so should

lead to the automatic dismissal of the counterclaim with no order as to costs.

Recommendation 60: Where the parties fail to obtain a timetable,
the court should not compel them to continue with the proceedings.
However, where a pre-trial milestone date has been set, the court
should, after giving prior warning, strike out the action provisionally
if no one appears at that milestone hearing. A plaintiff should have 3
months to apply to reinstate the action for good reason, failing which
the action should stand dismissed and the defendant should
automatically be entitled to his costs. Thereafter, the defendant
should have a further three months to reinstate any counterclaim,
which would also stand dismissed with no order as to costs in default

of such application.
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399.

Notes

Running List for trials

In the present system, cases are set down for trial either on the Running List

or the Fixture List.*®!

All specialist list cases are fixtures. Otherwise, unless
some reason exists for doing otherwise (eg, where there are foreign
witnesses), cases where the trial is estimated to last for 6 days or less are

placed on the Running List.*”

A case set down for trial on the Running List
is not given any trial date. Instead, parties have to check the Running List
as it is published to see how their case is progressing towards trial —
something which depends on how quickly or slowly the cases listed ahead

of their case are disposed of, either by trial or settlement.

(a) At the end of each month, some Running List cases are promoted to
what is called the “Pending List”, that is, cases which are expected to

be tried during the next succeeding month.

(b)  As the cases ahead of it are disposed of, the case comes into the
“Warned List”. This is published each Wednesday, identifying those
actions on the Pending List which are expected to be tried during the

next succeeding week.

(c) If the estimates prove wrong and the list moves more slowly than
expected, then a case placed on the Pending List will not in fact come
on during the next succeeding month, or if on the Warned List, will

not in fact come on during the next succeeding week.

351

352

PD 7.1.1.

PD 5.1.7. The Running List is divided into two parts, the first where trial is estimated to
last for 3 days or less and the second, where trial is estimated to last from 4 to 6 days.
Longer cases are placed on the Fixture List.
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(d)

It is not until the case is actually listed for hearing on the following
day, something that occurs each day, not later than 4 pm, that the

parties can be sure that their trial is to come on for hearing.’*

400. The Running List has an important function. It provides a reserve pool of

401.

Notes

work to be placed before a court which finds a fixture date vacated at the

last moment (whether due to the parties settling or the case having to be

adjourned or for some other reason). The judge can then be given a Warned

List case instead, avoiding the possibility that he would otherwise find

himself unoccupied or under-employed.

Ideally, one would prefer not to have a Running List at all since it can be an

inconvenient arrangement for the parties, their legal representatives, the

witnesses and also for the judges who have to try the case.

(a)

(b)

The uncertain rate of progress of the Running List sometimes catches
solicitors by surprise, particularly when it runs faster than anticipated
(say, where there is a string of settlements) so that they find
themselves not ready for the trial when their case swiftly enters the

Warned List.

On the other hand, solicitors may have prepared properly and briefed
preferred counsel, only to find that, because of the slow movement of
the List, the barrister concerned is not available when the case
actually comes on for trial. Different, less preferred, counsel may
have to be instructed, involving duplication of effort and often some

duplication of expense and a rushed preparation for trial.

353

The running of the Running List as described above is provided for by PD 7.1.3.
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Notes

(c) Parties and their witnesses are alerted to hold themselves ready to
give evidence without knowing exactly when they have to come to

court, causing inconvenience.

(d) The judge assigned to try the case is likely to have less prior
knowledge of the case as he will have had less time to read into it

before the start of the trial.

It is therefore perhaps not surprising that a number of respondents®*

argued
for abolition of the Running List. The Working Party’s view is that, given
the changes being proposed for the way in which cases should be listed for
trial, the need for a Running List should progressively diminish. As the
proposed reforms gain familiarity amongst legal practitioners and the court,
ways to use vacated time slots without resorting to a Running List are likely

increasingly to be found without significant periods of unused judicial time

ensuing.

(a)  Thus, at present cases often settle without the court being notified of
settlement. But the setting of a pre-trial review as a milestone will
help to ensure that the court is made aware of any prior settlements.
Setting the pre-trial review two or three months before trial or the
start of the trial period would give the court some leeway to fix

alternative trials or hearings for the period vacated by the settlement.

(b)  Any diary vacancy should be filled flexibly, channelling into that
vacancy cases from areas where delays are building up. For instance,
if it is taking a long time to get dates for interlocutory hearings or for

interlocutory appeals to be heard, the vacated dates should be used to

354

Including the Law Society, a set of barristers’ chambers and an individual barrister.
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403.

404.

deal with these matters. This could be done not merely by making
horizontal adjustments in diary commitments among judges sitting at
the same level, but also vertically. Where, for instance, “special
chambers” interlocutory hearings are building up before the masters,
hearings to be fixed or already fixed for hearing before the master
could be directed to be heard directly by the judge who finds himself

with some spare capacity.

(c) Thought should also be given to publishing on a regular, perhaps
daily, basis the availability of vacated slots on the Judiciary’s website
inviting parties with urgent applications to bid for a hearing in such
slots, either as a fresh application or, by consent, with a view to

bringing forward a hearing date previously fixed.

Taking everything stated above into account, it is the Working Party’s view
that it would be unwise to recommend total abolition of the Running List
immediately for all cases across the board. It will take some time for the
proposed new timetabling system to work smoothly and for the flexible
filling of vacated dates without recourse to a Running List to be efficiently
operated. While the Running List can and should be replaced by court-
directed timetabling in most cases, it may be wise initially to retain a
Running List for all or some cases in a particular specialist list, such as the
Personal Injuries list, in order to have in reserve, a pool of pending trial
work to take up any slack in a judge’s diary resulting from late settlements

or adjournments.

Different considerations apply to interlocutory applications. There may be
much to be said for the establishment of a running list for interlocutory
applications or interlocutory appeals. Such hearings generally do not

involve witnesses or experts or the parties, so that they are not
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405.

inconvenienced by being kept “on hold” when the application is warned.
Such hearings are also less complex than trials and so more easily mastered
by fresh counsel who may be asked to take on the hearing where counsel
originally instructed is not free when the application is called on. They are
also more easily mastered by the judge and less dependent on either prior
knowledge of the case or on specialist knowledge since the points tend to be

procedural.

In the Working Party’s view, while endorsing as the ultimate aim, the
maximum use of milestone dates and the progressive diminution of cases on
the Running List, how, when and the extent to which that aim should be
implemented raises pre-eminently practical and administrative issues which
should be left to be worked out by the Chief Judge of the High Court and
the court administration in consultation with members of the profession and

other interested parties.

Recommendation 61: Flexible measures, including the possible
establishment of a running list for interlocutory matters, should be
adopted to permit any vacated dates in judicial diaries to be used
efficiently. While the aim should be to maximise use of fixed
milestone dates and progressively to diminish reliance on a Running
List, how, when and the extent to which that aim should be
implemented should be worked out by the Chief Judge of the High
Court and the court administration in consultation with members of

the profession and other interested parties.
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13.9 Specialist Lists

406. In the Interim Report, it was suggested that a significant degree of
procedural autonomy ought to be preserved for the operation of specialist
lists. The Working Party agrees with the views expressed in the
consultation® that this ought to apply to timetabling.

407. Accordingly, the Working Party is of the view that its general
recommendations in respect of timetables and milestones should not apply
to cases in the specialist lists save to the extent that the courts in charge of
such lists should choose to adopt them in a particular case or in general by
issuing appropriate practice directions,’*® and subject to what has been said

above regarding the retention of a Running List.

Recommendation 62: The recommendations made in this Final
Report regarding timetables and milestones should not apply to cases
in the specialist lists save to the extent that the judges in charge of
such lists should choose to adopt them in a particular case or by
issuing appropriate practice directions and subject to what has
previously been recommended regarding the retention of a Running

List.

Notes

33 Particularly by the HKMLA and the WB/LAD.
356

In accordance with O 72.
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Section 14: Docket system, specialist lists and vexatious litigants

Proposals 20 to 22

Proposal 20

As an alternative to Proposals 18 and 19, the possible adoption of case
management by a docket system should be explored for use either generally or in
connection with particular classes of proceedings.

Interim Report paras 359-370

14.1 A docket system

408. The weight of opinion was much against the proposal that a docket system
be adopted as the means for managing cases across the board.” A notable
exception was the Law Society which favoured using such a system, but
with the qualification that significant resources would have to be devoted to
training and improving the case management capabilities of the Judiciary
and its staff.™® It was, for instance, suggested that listing clerks ought to be

legally-qualified persons.

409. Other respondents gave limited support to the use of a docket, such as for

complex and large-scale cases™ or for unrepresented litigants placed in a

Notes

357 Shared by the Bar Association, the BSCPI, the DOJ, the APAA, several judges, masters,
court administrators and a firm of solicitors.

358 The BCC was also on balance in favour of a docket system.

359 The DOJ.
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410.

411.

412.

Notes

newly-created list.’® Others®' pointed out that docket systems are de facto

in place in most of the specialist lists.

As indicated in the preceding Section, the Working Party recommends
adoption of Proposals 18 and 19 for general application, subject to the
modifications already discussed. The Working Party therefore does not

recommend adoption of a docket system for application across the board.

It is however recognized that the specialist lists operate very much along
docket lines, often with a single judge given charge of all cases on the list
and with all contested interlocutory applications as well as the trial being
dealt with by the same judge. The continuation of this docket-type system
is supported by the Working Party in relation to specialist lists, as expanded

upon below.

The Working Party also notes (as pointed out by the DOJ), that pursuant to
the Practice Direction on “Long Cases”,** where a case is likely to last for
15 days or longer or “where by reason of the complexity of the case or
otherwise” the judge considers such course advantageous to the proper
conduct of the proceedings, he may assign the case to a judge designated as
the trial judge. Where this is done, the designated judge will hold a
preliminary hearing to give directions (the parties having discussed
appropriate directions beforehand), make orders for any needed pre-trial

hearings and deal with all the interlocutory applications. In effect, this

allows parties engaged in a heavy or complex case to seek a direction for it

360

361

362

The judges and masters of the District Court, pointing to an unofficial list and docket of
this nature currently being operated in that court.

The HKMLA.
PD 5.7.
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to be given docket treatment. The Working Party supports the continuation

of this practice.

Recommendation 63: The Working Party does not recommend
adopting a docket system generally for managing cases in Hong
Kong. However, it supports the continued use of effectively a docket
system in accordance with specialist list procedures or pursuant to
applications made under PD 5.7 in respect of cases thought

appropriate for management by a docket system.

Proposal 21

Specialist lists should be preserved and Specialist Courts permitted to publish
procedural guides modifying the application of the general body of rules to cases
in such specialist lists.

Interim Report paras 371-375

14.2  Specialist lists and procedural autonomy

413. By O 1 r 2, the RHC are made applicable to all proceedings in the High
Court save for proceedings in seven specified classes®® which are governed

by their own legislation. However, Order 72 gives the Chief Justice power

Notes
363

Bankruptcy, winding-up, non-contentious probate, Prize Court, matrimonial, adoption
and domestic violence proceedings.
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414.

415.

Notes

to make provision for certain classes of cases to be separately listed, with a

judge placed in charge of a particular list.**

Where this occurs, O 72 r 2(3) provides that the judge in question “shall
have control of the proceedings in his particular list” and, subject to any
directions he may give, hear all chambers applications himself. This in
practice means that the specialist list judge has a high degree of procedural
autonomy enabling him (often with the assistance of a consultative group of
court users) to propose and develop procedures designed to take into
account the peculiar needs of cases of the kind dealt with on the list. To this
end, the application of particular provisions of the RHC may be excluded or
varied by practice direction applicable to the specialist list generally or by

specific order in relation to a particular case.

Currently, four specialist lists have been designated pursuant to O 72: the
Commercial; Personal Injury; Construction and Arbitration; and
Constitutional and Administrative Law Lists, respectively. The Commercial
List is the longest established and models its practice along the well-
documented lines of the practice of the Commercial Court in London. This
tends to involve a robust style of case management which demands a degree
of competence among the legal advisers who frequent the court. Guidance
has also been given locally in judicial pronouncements in reported cases.’®

This approach has been adopted in the Construction and Arbitration List.*

364

365

366

O 72rr 1 and 2.

See a summary of the approach of judges in the Commercial List at HKCP 2002,
72/2/10.

Thus, PD 6.1.10(j) requires users to note the practice and procedure set out in the Guide
To Commercial Court Practice on matters not expressly regulated in the List’s standard
directions or the court’s orders.
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416.

Notes

Although, it has been pointed out that the “Admiralty List” is not strictly an

Order 72 list,’® it is in practice treated as a list run on the same lines as the

Commercial List.

Procedural autonomy is perhaps most well-developed in the Personal Injury

List which has established a sophisticated practice direction’® which, in

certain respects, already puts into operation some of the reforms discussed

in the Interim Report.

(a)

(b)

(d)

Thus, a pre-action protocol is in effect already in place, with the
plaintiff being required to send a letter before action conveying

t** no later than

essential information about the claim and the claiman
four months before issuing the writ, there being potentially adverse

costs consequences if this is ignored.*”

The potential defendant is likewise required to respond constructively

and, if liability is denied, to give reasons.’”

A “cards on the table” approach is very much adopted in relation to
the pleadings, with the practice direction requiring documents which

bear on both liability and quantum to be served with the pleadings.’”

Measures are taken to discourage unnecessary interlocutory

applications and to monitor costs, discouraging the incurring of

367

368

369

370

371

372

HKCP 2002, 72/1/3.

PD 18.1. A well-developed practice direction (PD 6.1) has also been established in the
Construction and Arbitration List.

A prescribed form is at HKCP 2002, PD18.1/20.
PD 18.1.2.1 and PD 18.1.2.2.

PD 18.1.2.3.

PD 18.1.5 and 18.1.6.
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418.

419.

Notes

unwarranted or disproportionate costs. Thus, at the conclusion of
interlocutory hearings, the parties are required to supply “a short
statement as to the costs of and occasioned by the application so that
the Master or Judge may make an order ...... for assessed costs,

payable forthwith.”*”

Procedural autonomy should be retained

There was near-universal support for continuing the present system of
conferring a high degree of procedural autonomy on judges in charge of

specialist lists. The Working Party shares this sentiment.

The practice directions which already exist illustrate how special procedures
need to be developed, for particular types of proceedings. To take the
Admiralty Jurisdiction as an example, PD 1.1 makes provision for a
preliminary hearing to be held before certain interlocutory applications.
This would not make sense in the general run of cases. However, in
Admiralty, where the key (and hard-fought) battles often occur at the very
start of the proceedings — where Hong Kong jurisdiction, whether in
personam or in rem, is challenged or an arrest of a vessel is sought to be set

aside, etc — such a hearing is often highly desirable.

While the RHC, as provided for by O 1 r 2, should generally apply to all
proceedings, including those in the specialist lists, the power to dis-apply
certain rules and to add or subtract procedural requirements with a view to

meeting the peculiar needs of specialist list cases should be maintained.

373

PD 18.1.8.3. By PD 18.1.12, the judge or master may make similar costs orders where
there has been undue delay, default, unnecessary applications, and vexatious, frivolous or
unmeritorious opposition to applications.
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420.

421.

Notes

Such procedural differences should be formulated as practice directions to
provide a published procedural guide to users and the general public.
Where practice directions have proliferated, these should be consolidated

(as has occurred in the Personal Injury List with publication of PD 18.1).

Recommendation 64: The procedural autonomy currently conferred
on judges in charge of specialist lists should be maintained and any

special practices adopted should be published as practice directions.

Pre-action protocols and specialist lists

One particular area where specialist lists may profitably exercise procedural
autonomy is in respect of the adoption of pre-action protocols. As discussed
previously,*” the Working Party has decided against recommending the
introduction of pre-action protocols generally. However, in the light of the
responses received, there 1s much to recommend permitting such protocols
to be introduced where and to the extent that this is thought appropriate in

specialist lists, in consultation with users of those lists.

Many respondents to the consultation favoured having pre-action protocols
for specified kinds of cases.’” Inevitably, there is room for debate as to
where and to what extent such protocols should be introduced. Thus, the

Bar Association suggested that the problem of front-loaded costs may be

374

375

Section 5 above.

They included the Bar Association, the Law Society, the LAD, the HA, the DOJ, the
APAA, the SCLHK, the HKRRLS, three firms of solicitors and the High Court and
District Court masters.
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less acute in the personal injury context since the majority of the parties are
likely to be either legally-aided or insured. However, the BSCPI expressed
reservations regarding the pre-action requirements of PD 18.1 in Personal
Injury List cases, questioning its effectiveness and worrying about front-
loaded costs. On the other hand, the LAD, the High Court and District
Court masters, the HKFI as well as a firm of solicitors all reported that those
provisions of PD 18.1 were generally working well. The Hospital Authority
and the LAD went on to argue in favour of introducing a pre-action protocol
along the lines of the clinical negligence protocol in force in England and

Wales, with suitable adaptations for Hong Kong.

422. There was also strong support from the Society of Construction Law Hong
Kong and a firm of solicitors for the introduction of a pre-action protocol in
relation to at least some, if not all, construction and engineering cases in

Hong Kong.

Recommendation 65: Judges in charge of specialist lists, in
consultation with users of that list, ought to give consideration to the
possible development and introduction, with the agreement of the
Chief Judge of the High Court, of suitable pre-action protocols for

some or all cases in that list.

Proposal 22

Consideration should be given to establishing additional specialist lists in areas
likely to benefit, including lists for complex cases, for cases involving
unrepresented litigants and cases where group litigation orders (if introduced)
have been made.

Interim Report paras 371-376
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(c)
423.

424.

Notes

New specialist lists

The creation of a new specialist list itself carries a cost. It means an
increased complexity by introducing special rules and practices in relation
to a particular group of cases. The creation of a new specialist list therefore
can only be justified if it can be shown that it would lead to real benefits in
terms of better furthering the ends of justice or increasing the cost-
effectiveness of litigation. Such benefits may accrue, for instance, where
the group of cases involves a degree of specialist knowledge and would be
better handled by a tribunal which has expertise or gains experience in the

field.

One suggestion®® which, in the Working Party’s view, may meet these
criteria involves the creation of a specialist list to deal with intellectual
property and information technology cases, an “IP/IT” specialist list.
Plainly, increasing specialisation by the court is likely to be an asset in this
area. It is notable, for instance, that in England and Wales, specialist

treatment is envisaged for both areas of practice.

(a) Provision has been made by CPR 49, by practice direction’”” and by
publication of a Patents Court Guide®” to deal with intellectual

property proceedings.

(b)  Separately, provision has been made for “technology claims”, but in a

practice direction also dealing with construction cases (rather than

376

377

378

Made by the Law Society, APAA and the HKRRLS.
White Book, Vol 2, 2D-1.
1bid, 2D-28 et seq.
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426.

427.

428.

Notes

intellectual property).’”” The Technology and Construction Court
(TCC) 1s empowered to take on cases triable by the Queen’s Bench
and Chancery Divisions, and is intended to take on cases which
involve issues or questions “which are technically complex or for

which a trial by a judge of a TCC is for any other reason desirable.”*

Whether an IP/IT specialist list would be justified has of course to be
studied in consultation with the legal profession and other interested parties.

The Working Party recommends that such consultation be pursued.

The Law Society also suggested creating specialist lists for company,
“media” and “real estate” cases. The Working Party does not consider that

any case can be made out in respect of “media” and “real estate” cases.

As to company cases, a Companies List is already operated by the
Bankruptcy and Winding-up Judge, operating under the Winding-up and
Bankruptcy Rules respectively, with practice directions™' already in place.
The Judge also commonly deals with shareholder disputes brought under
s 168A of the Companies Ordinance. The Working Party accordingly
considers that this is an area sufficiently well served by specialised

treatment.

A suggestion was also made by the Registrar of Companies that a
Companies Tribunal should be set up to facilitate quick and simple
treatment of smaller and more straightforward minority shareholder claims

and claims by unrepresented litigants, as well as matters such as share

379

380

381

1bid, 2C-9 et seq.
White Book 2C-11.
PD 3.1.
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429.

Notes

valuations, section 168A share purchase orders, capital restructuring and the
like. This may have merit, but was not a suggestion canvassed in the
Interim Report and so did not attract other comment. It would not be

appropriate to take this further in this Final Report.

The question whether a specialist list ought to be set up for proceedings
involving unrepresented litigants had mixed responses.’® The Working
Party is not in favour of a specialist list for unrepresented litigants. Such
litigants are not a homogenous group and may crop up at any point in the
entire spectrum of cases dealt with by the courts. The idea that they should
all be referred to a particular specialist list, whatever the subject-matter of
the case may be, does not commend itself. It would be preferable to have
the case dealt with either as a general High Court Action or in any specialist
list in which it may fall by virtue of its subject-matter, with the court in each
instance being conscious of the need for case management which is
sensitive to the difficulties faced by such litigants (and their represented

opponents).

Recommendation 66: Consideration should be given to the
establishment of an IP/IT specialist list pursuant to Order 72, in

consultation with the legal profession and other interested parties.

382

The Law Society was in favour, as were the judges and masters of the District Court who
pointed out that there was a de facto specialist list and docket system operated in that
court for litigants in person. However, the JCGWG, who have a great deal of contact
with unrepresented litigants, were not in favour. Nor were some solicitors’ firms.
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14.3
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431.

Notes

Vexatious litigants

The Interim Report®® noted the problems caused by certain litigants who
abuse the system and the demands that such abuse makes on judicial
resources, resulting in delay for legitimate court users. While it did not put
forward a formal Proposal on this topic, the Interim Report pointed to the
limitations of our present legislation for the control of vexatious litigants
and suggested that consideration be given to legislative reform. Having
further explored the position, the Working Party is of the view that certain

legislative changes should be recommended.

The present legislation

Section 27 of the HCO™* is the provision presently dealing with vexatious
litigants. It bristles with safeguards against the danger of unjustifiably

depriving someone of the right to approach the seat of justice. Thus :-

(a)  the application can only be made by the Secretary for Justice;

(b)  the court must give the person involved an opportunity of being

heard; and,

383

384

At §§184-187.

Which provides: (1) If, on an application made by the Secretary for Justice under this
section, the Court of First Instance is satisfied that any person has habitually and
persistently and without any reasonable ground instituted vexatious legal proceedings,
whether in the Court of First Instance or in any inferior court, and whether against the
same person or against different persons, the Court of First Instance may, after hearing
that person or giving him an opportunity of being heard, order that no legal proceedings
shall, without the leave of the Court of First Instance be instituted by him in any court
and that any proceedings instituted by him in any court before the making of the order
shall not be continued by him without such leave and such leave shall not be given
unless the Court of First Instance is satisfied that the proceedings are not an abuse of the
process of the Court and that there is prima facie ground for the proceedings. (2) A copy
of any order made under subsection (1) shall be published in the Gazette.
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Notes

(c)

the court must be satisfied that such person has instituted a series of
actions or other proceedings (and not just applications within a single
action) such that he can be said to have “habitually and persistently
and without any reasonable ground instituted vexatious legal

proceedings;”

before the court can make an order that no legal proceedings shall be

instituted by him without the court’s leave, which leave is not to be given

unless the proceedings are not an abuse of its process and there is prima

facie ground for the proceedings.

While the section correctly recognizes the importance of such safeguards,

there is much force in the criticism that it lacks the flexibility needed to

tackle vexatious litigants.

(a)

(b)

It may, for instance, be thought unnecessary to have the double layer

of safeguards involving both the Secretary for Justice and the court.’®

Moreover, leaving it to the Secretary for Justice may be ineffectual.
Vexatious litigants are often persons obsessed, quite capable of
issuing numerous proceedings and numerous applications within each
proceeding, forcing the various defendants to incur significant effort
and expense and cluttering the court’s diary, before the Secretary for
Justice can be expected to intervene. The other parties are often most
directly affected by the litigant’s oppressive behaviour, but section 27

makes no provision for them to apply for protection.

385

For a discussion of the role of the Attorney-General in relation to vexatious litigants in
England and Wales, see 4G v Covey; AG v Mathews [2001] EWCA Civ 254,
19 February 2001, per Lord Woolf CJ, at §48.
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433.

(c)  The section’s exclusive focus on the habitual and persistent institution
of groundless and vexatious legal proceedings fails to take into
account the fact that abuse can and often does come in other forms
and not merely by starting multiple proceedings. Thus, there have
been cases where the vexatious litigant has issued a single action but
has progressively applied to join a series of well-known personalities
as parties. It is also common for such litigants to issue a large
number of unwarranted summonses within an existing case, each of
which has to be dealt with by the court and by the other party. One
comes across litigants who refuse to accept that they have lost a case
and who therefore make repeated unsuccessful attempts to set aside
the relevant judgment or otherwise to re-open a particular set of

proceedings.

The position can be frustrating for the courts. For example, Mui Po Chu v
Moi Oak-wah, (Unreported) CACV 85 of 1998, 26 June 1998, was a case
involving an appellant said by Mortimer, V-P to be “regrettably well-
known to this Court and to other courts in this building”, who had “brought
a multiplicity of proceedings, most of which have failed” but who seemed
“unable to resist bringing proceedings”. Although the Court plainly thought
her a vexatious litigant who had to be stopped, it observed that its powers to
take action were dependent upon application by others. As Godfrey JA put
it :-

“I must say with regret that, in my judgment, the time has come for steps to be

taken which will ensure that the defendant is not troubled with any further

process by the plaintiff other than in accordance with the provisions of our order
of 24 February 1998. But it is not for us to take steps to declare the plaintiff a
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435.

Notes

vexatious litigant. Those matters must be left to the defendant and/or to the
Secretary of Justice.”**

The Department of Justice has informed the Working Party that between
1994 and April 2003, the Attorney-General or Secretary for Justice made
applications under section 27 only twice. An order was not made on the
first occasion because, despite findings by various courts and tribunals that
previous actions by the respondent against her husband had been
unmeritorious, the court was not satisfied that the only live action was itself
frivolous and vexatious or that the respondent would persist in bringing
further actions. A vexatious litigant order was made in the second case
where the respondent had issued a large number of identical and groundless

writs against different departments.

The position in England and Wales

Section 27 is closely based on section 51 of the Supreme Court of Judicature
(Consolidation) Act 1925 in England and Wales. Section 51 was replaced
in that jurisdiction by section 42 of the Supreme Court Act 1981 which

introduces a number of changes :-

(@) It adds as grounds for a vexatious litigant order, the making of

vexatious applications in any civil proceedings in any court (whether

386

It is unclear what the learned judge had in mind as action to be taken by the defendant.
See also Chan Sai Lun Henry v Chan Wai Wah, Lily Ann, HCA014052/1999, 10
November 2000, where Yam J was driven in his judgment to making a request that the
Secretary for Justice consider applying to the court for a vexatious litigant order against
the defendant.
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(c)
437.

Notes

(b)

(c)

(d)

(e)

instituted by him or another) and also the bringing of vexatious

criminal prosecutions.’’

It allows a vexatious litigant to be restrained from making any
application (other than one for leave under section 42) in any civil
proceedings instituted in any court by any person, without the court’s

leave.

It raises the threshold for granting a vexatious litigant leave to issue
fresh proceedings or for making a fresh application, requiring the
court to be satisfied that the proceedings or application are not an

abuse of the process and that there are reasonable — not just prima

facie — grounds for the proceedings or application.

It makes it clear that such orders can either be made for specific

periods or remain in force indefinitely.

It also makes it clear that there is no appeal against a refusal of leave

under the section.

These are all plainly desirable amendments. The law in England and Wales

has, however, been developed even further by the judges.

Development of the Grepe v Loam jurisdiction

The 1981 Act has retained the requirement that application for a vexatious

litigant order has to be made by the Attorney-General. However, basing
itself on the decision in J S Grepe v Loam (1887) 37 Ch D 168, the English
Court of Appeal in Ebert v Venvil [2000] Ch 484, has asserted the existence

387

Further discussion of such vexatious criminal prosecutions is not required in the present
context.
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Notes

of a power, said to reside in the Supreme Court’s inherent jurisdiction, quite
separate from the jurisdiction conferred by the Act and without the
Attorney-General’s intervention, to prevent a person from initiating civil
proceedings which are likely to constitute an abuse of the process of the

court.

It is the Working Party’s view that such a power is highly desirable. Indeed,
the English Court of Appeal’s lead has been taken up by the Hong Kong
courts.®® However, the Working Party is concerned, with respect, as to the
adequacy of the legal foundations of the new doctrine both as a matter of
common law and under the Basic Law. It is therefore necessary to examine

the basis of what has become known as the “extended Grepe v Loam order”.

The report of the decision in J S Grepe v Loam (1887) 37 Ch D 168,
contains no discussion of principle. It occupies less than a page in the Law
Reports. The applicants in two actions concerning the same property had
made repeated unsuccessful attempts to set aside judgments obtained against
them after trial. After the Court of Appeal dismissed the latest attempt as
“wholly unfounded”, Counsel asked for an order preventing repetition of
such applications without leave of the court. After referring to an
unreported case®™ where such an order had been made, the court duly made
an order in the following terms :-

“That the said Applicants or any of them be not allowed to make any further
applications in these actions or either of them to this Court or to the Court below

388

389

Tse Jeekeen v HK Alliance in Support of Patriotic Democratic Movement of China
[2000] 2 HKC 339; upheld in the Court of Appeal: (Unreported) CACV246/2000, 27
October 2000; Chan Wai Wah, Lily Ann v Chan Sai Lun, Henry et al, (Unreported)
HCMP2921/2001, 31 July 2001; Ng Yat Chi v Max Share [2002] 3 HKLRD 735.

Suir v Newton, 9 June 1886.
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441,

442.

Notes

without the leave of this Court being first obtained. And if notice of any such
application shall be given without such leave being obtained, the Respondents
shall not be required to appear upon such application, and it shall be dismissed
without being heard.”

It is to be noted that each of the applicants in Grepe v Loam had enjoyed
access to the court and indeed, had been through a full trial. The order was
one which restrained further applications in actions which had already been

tried.

By the turn of the twentieth century, the power to make such orders was
well-established. In Lord Kinnaird v Field [1905] 2 Ch 306, a case
providing a good illustration of how vexatious litigants can have a
disastrous impact on the other parties and on the system,’” Vaughan
Williams LJ stated: “No question can possibly be raised as to the
jurisdiction of the learned judge to make (such an order).””””' Stirling LJ
explained that the order “is really an example of the mode in which the

Court interferes to prevent abuse of its process”.*”

It has since been widely accepted that such orders are soundly based. The

court plainly has an inherent jurisdiction to prevent abuse of its process in

390

391

392

“The defendant had made some twenty-nine interlocutory applications with reference to
pleadings, discovery, and the like; he had moved to strike out the statement of claim on
the grounds (1) that the words ‘Delivered the ...... day of ......" appeared at the end instead
of the beginning; (2) that the claim was printed with a margin of an inch and a half
instead of two inches; and (3) because the number of folios was printed at the top instead
of at the side. He had also made applications for particulars covering almost every
paragraph of the statement of claim. In eighteen cases the defendant had been ordered to
pay the costs; in four cases the plaintiffs were to have their costs in any event; and the
remaining seven cases proved abortive, either because the notice of motion was irregular
or given for a wrong day, or because the defendant did not appear when the time for
making the motion or supporting his application arrived. None of the costs he had been
ordered to pay had been paid by the defendant......” (at 306)

At 309.
1bid.
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444,

Notes

relation to a case of which it is seised. This is reflected, for instance in O 18
r 19 and the inherent jurisdiction familiarly invoked for striking out
proceedings which are an abuse of the process. The availability of Grepe v
Loam orders has supplied the absence of jurisdiction to react to vexatious
applications (as opposed to the vexatious institution of proceedings) not

provided for by section 27.

The difficulty concerns the recent case-law, led by Lord Woolf in Ebert v
Venvil [2000] Ch 484, which relies on Grepe v Loam to justify restraining
persons from instituting new proceedings. In Ebert v Venvil, the plaintiff
was a bankrupt who had commenced a series of vexatious proceedings in
the High Court against his trustee in bankruptcy, the bankruptcy petitioner
and a bank. Having already made a Grepe v Loam order against him in one
action, the judge proceeded to make an order prohibiting the plaintiff from
issuing any new proceedings in the High Court or in any county court
against the bank or its legal representatives concerning any matters

involving or relating to the bankruptcy proceedings.

On appeal,” Lord Woolf MR, delivering the judgment of the court, upheld
the judge. His Lordship noted that the Grepe v Loam jurisdiction to restrain
abusive applications was clearly established and saw the question posed as
“whether the court has jurisdiction in appropriate circumstances to make
Grepe v Loam orders prohibiting new proceedings being commenced
without the leave of the court ...... ”  Noting that the order made was

narrower in scope than an order imposing blanket restrictions on instituting

any proceedings capable of being made under section 42 and also noting

393

Proceedings for a vexatious litigant order under section 42 of the 1981 Act, taken out by
the Attorney-General, were pending.
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445.

(d)

446.

447.

that there were New Zealand and Australian cases holding that the
jurisdiction did not exist, his Lordship stated :-
“We prefer to approach the issues from a standpoint of principle. Doing so, the
starting point must be the extensive nature of the inherent jurisdiction of any
court to prevent its procedure being abused. We see no reason why, absent the
intervention of a statute cutting down the jurisdiction, that jurisdiction should

apply only in relation to existing proceedings and not to vexatious proceedings
which are manifestly threatened but not yet initiated.” (at 496)

Lord Woolf concluded that, in line with the court’s “general approach ......
in recent years ...... not to restrict the inherent jurisdiction of the court but to
adopt a broad approach where this is appropriate,” jurisdiction to extend
Grepe v Loam orders to restraining the institution of proceedings ought to
be asserted. In so doing, he rejected the argument that this approach might
offend against Art 6 of the ECHR, stating :-

“Article 6 does no more than reflect the approach of the common law indicated

by Laws J in Reg v Lord Chancellor, Ex parte Witham [1998] QB 575. As long

as the inherent power is exercised only when it is appropriate for it to be

exercised, no contravention of article 6 or common law principle is involved.” (at
497)

The difficulties

In the passage cited above, Lord Woolf’s approach was that inherent
jurisdiction to restrain the institution of vexatious proceedings exists “absent
the intervention of a statute cutting down the jurisdiction”. However, the
authorities have taken a contrary position. Declaring that access to the court
is a constitutional right, they have held that express statutory authority is

required if it is to be restricted on any grounds.

In In re Bernard Boaler [1915] 1 KB 21 at 36, Scrutton J put the need for
clear statutory authority to intervene, even when faced with cases of abuse,

in the following terms :-
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449.

450.

Notes

“One of the valuable rights of every subject of the King is to appeal to the King
in his Courts if he alleges that a civil wrong has been done to him, or if he alleges
that a wrong punishable criminally has been done to him, or has been committed
by another subject of the King. This right is sometimes abused and it is, of course,
quite competent to Parliament to deprive any subject of the King of it either
absolutely or in part. But the language of any such statute should be jealously
watched by the Courts, and should not be extended beyond its least onerous
meaning unless clear words are used to justify such extension.”

Viscount Simonds in Pyx Granite Co Ltd v Ministry of Housing and Local
Government [1960] AC 260, put it concisely :-
“It is a principle not by any means to be whittled down that the subject’s recourse

to Her Majesty’s courts for the determination of his rights is not to be excluded
except by clear words.” (at 286)

In Bremer Vulkan Schiffbau und Maschinenfabrik v South India Shipping
Corporation Ltd [1981] AC 909 at 977, in the context of justifying the
court’s inherent power to dismiss a pending action for want of prosecution,
Lord Diplock stressed the constitutional nature of the right of access to the
court at common law as follows :-
“Every civilised system of government requires that the state should make
available to all its citizens a means for the just and peaceful settlement of disputes
between them as to their respective legal rights. The means provided are courts of
justice to which every citizen has a constitutional right of access in the role of
plaintiff to obtain the remedy to which he claims to be entitled in consequence of

an alleged breach of his legal or equitable rights by some other citizen, the
defendant.”

In Raymond v Honey [1983] 1 AC 1, 13, Lord Wilberforce pointed out that
interference with this common law constitutional right was in principle

capable of amounting to a contempt.*

394

See also Reg v Secretary of State for the Home Department, Ex parte Leech [1994] QB
198 at 210, per Steyn LJ: “It is a principle of our law that every citizen has a right of
unimpeded access to a court. In Raymond v Honey [1983] 1 AC 1, 13, Lord Wilberforce
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Unfortunately, this line of cases does not appear to have been considered in
Ebert v Venvil. Although Brooke LJ, applying Ebert v Venvil in Paragon
Finance plc v Noueiri (Practice Note) [2001] 1 WLR 2357, did mention the

Bremer Vulkan case, the difficulty was not discussed.

As Lord Woolf noted, New Zealand and Australian authority is firmly
against the existence of any “extended” Grepe v Loam jurisdiction. Thus, in
Commonwealth Trading Bank v Inglis (1974) 131 CLR 311, the applicant
sought an order “pursuant to the inherent jurisdiction” of the Court that no
legal proceedings should be instituted or applications in existing
proceedings made or appeals lodged by the respondents or either of them
without leave of a justice of the Court on the grounds of previous vexatious
conduct. Barwick CJ** held that in the absence of statutory power to make
such an order, the court had no jurisdiction. Cases dealing with abuse of the
process at the interlocutory stages had to be distinguished. As his Honour
pointed out :-

...... the making of unwarranted and vexatious applications in an action which is
pending in the Court is, in our opinion, a matter over which there is an inherent
power in the Court to exercise control. There is an essential difference, in our
opinion, between regulating the conduct of such an action so as to prevent the

Court’s process from being abused, on the one hand, and impeding a particular
person in the exercise of a right of access to the Court, on the other hand.”**®

His Honour concluded that while such a power might be justifiable “as a
proper safeguard against abuse of the Court’s process”, it was apparent :-

13

...... that the Courts, both in England and in this country, have declined to regard
themselves as having power to do so, except where such power has been

395

396

described it as a ‘basic right.” Even in our unwritten constitution it must rank as a
constitutional right.”

Sitting with McTiernan J.
At 319.
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(e)

454.

Notes

conferred upon them by an Act of Parliament or by Rules promulgated under
statutory authority.”"’

In New Zealand, Fell J in Stewart v Auckland Transport Board [1951]
NZLR 576 at 578, distinguished Grepe v Loam on the basis that it had
involved interlocutory applications and concluded that there was no inherent
jurisdiction to stop the plaintiff issuing fresh proceedings “without some
special authority”. As the court explained in AG v Reid [2000] 2 NZLR 377
at §10, the New Zealand provision dealing with vexatious litigants (section
88A of the Judicature Act in 1965), had been inserted as a result of the
decision in Stewart v Auckland Transport Board that the court “had no
power under its inherent jurisdiction to make an order that a party should

not be permitted to commence proceedings without leave of the Court.”

A new statutory basis for vexatious litigant orders and constitutional
requirements

In Hong Kong, as discussed in Section 3 above, constitutional protection of
the right of access to the courts and to a fair and public hearing is given
potency by BL 35 and BOR 10. Furthermore, BL 39 stipulates that “the
rights and freedoms enjoyed by Hong Kong residents shall not be restricted
unless as prescribed by law.” Accordingly, given the abovementioned
doubts as to the legal foundations of the “extended Grepe v Loam order”, it
is the Working Party’s view that we should ensure that the innovations of

Ebert v Venvil are secured by a clearly-defined statutory rule specifically

397

At 315. A similar approach was adopted in the Australian High Court in Jones v Skyring
(1992) 109 A.L.R. 303. The argument there focussed on whether a rule of court (O 63
r6(1)) applied and whether it was intra vires the rule-making power and therefore able to
support an order requiring applicants to seek leave before starting fresh actions, appeals
or other proceedings. There was no question of such an order being justified as within
the court’s inherent jurisdiction.
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empowering the courts to stop threatened abuse in the form of new

proceedings without the need for intervention by the Secretary for Justice.

It is true that Lord Woolf in Ebert v Venvil discounted any possible
inconsistency between extended Grepe v Loam orders and Art 6(1) of the
ECHR (our equivalent being BOR 10) on the ground that “Article 6 does no
more than reflect the approach of the common law indicated by Laws J in
Reg v Lord Chancellor, Ex parte Witham [1998] QB 575.” However, the
analysis in Ex p Witham proceeds explicitly on the orthodox basis that
access to the courts is a constitutional right at common law which can only
be abrogated by the legislature. That was the basis on which Laws J
commented that the common law provides no lesser protection of access to

the courts. Thus, Laws J stated (at 581) :-

“In the unwritten legal order of the British state, at a time when the common law
continues to accord a legislative supremacy to Parliament, the notion of a
constitutional right can in my judgment inhere only in this proposition, that the
right in question cannot be abrogated by the state save by specific provision in an
Act of Parliament, or by regulations whose vires in main legislation specifically
confers the power to abrogate. General words will not suffice. And any such
rights will be creatures of the common law, since their existence would not be the
consequence of the democratic political process but would be logically prior to
it.”

His Lordship continued (at 585) :-

“It seems to me, from all the authorities to which I have referred, that the
common law has clearly given special weight to the citizen’s right of access to
the courts. It has been described as a constitutional right, though the cases do not
explain what that means. In this whole argument, nothing to my mind has been
shown to displace the proposition that the executive cannot in law abrogate the
right of access to justice, unless it is specifically so permitted by Parliament; and
this is the meaning of the constitutional right.”

456. Orders having the same effect as Grepe v Loam orders would be placed on a

secure constitutional footing if authorised by Ordinance in materially the

same terms as section 42 of the Supreme Court Act 1981, with the
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additional provision that applications for vexatious litigant orders can be
made, not only by the Secretary for Justice, but also by persons made parties

to vexatious proceedings or subjected to vexatious applications.

In Ebert v Official Receiver [2002] 1 WLR 320, Buxton LJ analysed the
relevant European jurisprudence and concluded that the system for
controlling vexatious litigants under section 42 was in principle in

conformity with the ECHR. His Lordship noted that :-

“o in an early and classic case on that subject, Golder v UK (1975) 1 EHRR
524, the European Commission of Human Rights observed, in the course of a
general survey of the subject, that in the case of the United Kingdom vexatious
litigant provisions: ‘The control of vexatious litigants is entirely in the hands of
the courts . . . Such control must be considered an acceptable form of judicial
proceedings.’”

Moreover, he pointed out that in H v UK (1985) 45 DR 281, the
Commission referred to the principle declared both in the Golder case and
in Ashingdane v UK (1985) 7 EHRR 528, that the right of access to a court
was not absolute, and stated (at 285) that vexatious litigant orders made

pursuant to section 42 :-

“did not limit the applicant’s access to court completely, but provided for a
review by a senior judge . . . of any case the applicant wished to bring. The
Commission considers that such a review is not such as to deny the essence of the
right of access to court; indeed, some form of regulation of access to court is
necessary in the interests of the proper administration of justice and must
therefore be regarded as a legitimate aim . . .”

Buxton LJ commented that such conclusion was unsurprising, adding (at

§9) :-

“The detailed and elaborate procedures operated under s 42 of the 1981 Act
respect the important convention values that procedures relating to the assertion
of rights should be under judicial rather than administrative control; that an order
inhibiting a citizen’s freedoms should not be made without detailed inquiry; that
the citizen should be able to revisit the issue in the context of new facts and of
new complaints that he wishes to make; and that each step should be the subject
of a separate judicial decision. The procedures also respect proportionality in the
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461.

general access to public resources, in that they seek to prevent the monopolisation
of court services by a few litigants; an aim, and the national arrangements to
implement it, that the Strasbourg organs, applying the doctrine of the margin of
appreciation, are likely to respect.”

It is accordingly clear that section 42 of the 1981 Act, with all its
safeguards, is capable of being operated compatibly with Art 6 of the
ECHR. Indeed, as Lord Woolf CJ pointed out in AG v Covey;, AG v
Mathews [2001] EWCA Civ 254, 19 February 2001, at §47 :-

“There is no doubt that it is necessary for the court to ensure that before any s 42
order is made, art 6(1) is complied with.”

In the Working Party’s view, if our system for controlling vexatious
litigants were placed on the same footing, but with the addition that affected
parties are authorised to make applications for vexatious litigant orders, it
would be a system which would continue to operate in conformity with

access and hearing rights deriving from BL 35 and BOR 10.

In each case where a vexatious litigant order is sought, the court would
exercise its discretion, guided by the principles developed in the
international jurisprudence discussed in Section 14 above. Thus, in general,
it will plainly be legitimate to regulate the conduct of vexatious litigants
pursuant to a clear statutory rule which authorises appropriate and
proportionate limitations to the right of access to the court, importing
mechanisms for judicial scrutiny to ensure that the litigant will not be shut
out from bringing legitimate proceedings or making reasonable applications.
One could expect the courts to tailor restrictions to the vexatious conduct in
question, for instance, by imposing a leave requirement only in respect of
instituting proceedings relating to a particular transaction or business, rather

than a blanket restriction against starting any proceedings whatsoever.
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462. The right of access to the court is not a right to abuse its process and the

463.

measured prevention of such abuse does not negate the essence of the right.
Thus, in M v United Kingdom, Application No. 12040/86, the Commission
pointed out that in most of the contracting states, the right of access to court
is regulated in respect of vexatious litigants (among others) and that “such
regulations are not in principle contrary to Article 6 ...... , Where the aim
pursued is legitimate and the means employed to achieve the aim is

proportionate.”

Recommendations

In the light of the foregoing discussion, the Working Party is of the view (i)
that the provisions of section 27 of the HCO should be updated to include
enhancements equivalent to those introduced by section 42 of the Supreme
Court Act 1981 in England and Wales; and (i1) that the court should be
given an additional statutory power to control vexatious litigants upon the
application of any person directly affected by the vexatious conduct. All
applications for vexatious litigant orders should be made directly to a judge

in chambers and not to the master.

Recommendation 67: Section 27 of the HCO should be amended to
introduce enhancements equivalent to those introduced by section 42

of the Supreme Court Act 1981 in England and Wales.
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Recommendation 68: The HCO should furthermore make provision
for vexatious litigant orders to be made not only on the application of
the Secretary for Justice but also on the application of any person who
is or has been party to vexatious proceedings presently instituted by
or with the participation of the respondent or who has directly
suffered adverse consequences resulting from such proceedings or
from vexatious applications made by the respondent in such

proceedings.

Recommendation 69: All applications to have a person declared a

vexatious litigant should be made directly to a single judge.
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Section 15: Multi-party litigation and derivative actions

Proposals 23 and 24

Proposal 23

A procedural scheme to deal with multi-party litigation should be adopted in
principle, subject to further investigation of schemes implemented in other
jurisdictions which may be suitable for the HKSAR.

Interim Report paras 377-402

15.1 Multi-party litigation

464. This Proposal was generally supported.® The Consumer Council and the
BSCPI felt there was a pressing need for such a scheme. The former also
suggested that the Consumer Council should be given standing to sue in
public-interest cases.”” Some respondents pointed to particular schemes as
possible models, including those found in Victoria and in the Federal Courts
of Australia.*”® One judge*”' suggested that, rather than wait, the Group
Litigation Order scheme in place in England and Wales *** should be

adopted.

465. The Working Party recommends that a system for enabling and managing

multi-party litigation should in principle be introduced. It remains of the

Notes

398 Among those in favour were the Bar Association, the BSCPI, the Law Society, the

Consumer Council, the DOJ, HKRRLS, a firm of solicitors and the BCC.

399 A similar suggestion was made by the Hon Ms Audrey Eu SC, speaking in Legco.

400 Including a firm of solicitors
401 Mr Justice Litton NPJ.

402 Under CPR 19.10 to CPR 19.15 and practice direction.
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view that a specific study should be made of systems operating in other
jurisdictions with a view to identifying a model suitable to the needs of
Hong Kong. While the GLO scheme in England and Wales has been put
into operation, the rules and the practice direction do not address a number
of key questions, with the scheme relying to a very high degree on the
discretion of the judge in the individual case. While that is a model which
deserves close study, it would be premature to opt for that approach. It may
be appropriate for the Chief Justice or the Secretary for Justice to refer the
topic of multi-party proceedings to the Law Reform Commission of Hong

Kong.

Recommendation 70: In principle, a scheme for multi-party
litigation should be adopted. Schemes implemented in comparable
jurisdictions should be studied by a working group with a view to

recommending a suitable model for Hong Kong.

15.2 Derivative actions
Proposal 24
A provision regulating derivative actions should be adopted.

Interim Report para 403

466. Proposal 24 sought consultees’ views on whether rules of court along the
lines of RSC O 15 r 12A ought to be introduced to regulate applications for

leave to commence derivative actions on behalf of companies.
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468.

Notes

This proposal has now been overtaken by events. On 25 June 2003, the
Companies (Amendment) Bill 2003 was introduced into Legco. It proposes
to add a Part IVAA to the Companies Ordinance whereby members of a
“specified corporation” (which includes a Hong Kong as well as a non-
Hong Kong company) are to be allowed to bring derivative actions on
behalf of the company without leave of the court and may be given leave to
intervene to take over proceedings to which the company is a party.*” The
court is to be empowered, on the application of any party to proceedings
brought by such a member, to strike out the proceedings on specified
grounds, ie, that the proceedings are not in the best interests of the company
or have not been brought in good faith or where service of prior written

notice has not been effected.**

On the assumption that the Bill becomes law, the Proposal becomes
redundant. The new arrangements ought, however, to be monitored in case

they give rise to any procedural problems of their own.

Recommendation 71: On the assumption that Part IVAA of the
Companies (Amendment) Bill 2003 becomes law, Proposal 24 (for
the introduction of a procedural scheme for the bringing of derivative

actions) will have been overtaken and should not be adopted.

403

404

Section 168BB.
Section 168BD.
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Section 16: Discovery

Proposals 25 to 29

16.1 Modifying the basic discovery obligations
Proposal 25

Automatic discovery should be retained, but the Peruvian Guano test of relevance
should no longer be the primary measure of parties’ discovery obligations. Subject
to the parties’ agreeing otherwise, a primary test restricted to directly relevant
documents, namely, those relied on by the parties themselves, those adversely
affecting each party’s case and those supporting the opponents’ case, should be
adopted instead.

Interim Report paras 404-425

Proposal 26

In making disclosure, the parties should be free to reach agreement as to the scope
and manner of making discovery. Where no agreement is reached, they should be
obliged to disclose only those documents required under the primary test,
ascertainable after a reasonable search, the reasonableness of such search being
related to the number of documents involved, the nature and complexity of the
proceedings, how easily documents may be retrieved and the significance of any
document to be searched for.

Interim Report paras 404-425

469. Proposals 25 and 26 sought consultees’ views as to whether the current far-

reaching discovery obligations based on the Peruvian Guano decision*”

Notes

45 See Interim Report §§406-407.
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(@)
472.

Notes

ought to be replaced by the narrower “standard discovery” obligations

adopted by the CPR.
The standard discovery obligations are narrower in two main aspects :-

(a)  First, the classes of documents which the parties’ are obliged to
disclose are limited to those which are “directly relevant” as

5 406

described in Proposal 2

(b)  Secondly, the parties are only obliged to make a reasonable search for
such documents, reasonableness being judged by the factors

mentioned in Proposal 26.*"

If adopted, parties would not be required (unless ordered to do so by the
court) to disclose documents which may be broadly relevant as
“background” to the matters in issue, but which cannot be said to advance or
damage any party’s case. Nor would they have to list “train of inquiry”

documents.*%®

The consultation response

The weight of opinion among respondents to the consultation was
significantly against adopting either of these Proposals and in favour of

retaining the Peruvian Guano principles.*”

406

407

408

409

As per CPR 31.6.
As per CPR 31.7(2).
See Interim Report §406-§409.

This view was shared, for instance, by the Bar Association, the BSCPI, the Law Society,
the HKMLA, the Hon Ms Miriam Lau speaking in Legco, the BCC, the JCGWG, a set of
barristers’ chambers and two firms of solicitors.
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Notes

The premise of these two Proposals is that the Peruvian Guano obligations
cast their net too widely, resulting in the parties making excessive
disclosure, unnecessarily adding to the cost and complexity of the
proceedings. Many of the practitioners argued that this does not hold good
in Hong Kong where the problem encountered is said to involve insufficient
compliance rather than excessive disclosure. The narrower obligations were

thought likely to facilitate the unscrupulous hiding of material documents.

Others opposing these Proposals thought that they might increase costs or at
least would not achieve any savings in costs. This was because the
narrowing of the obligation would require more senior (and so more
expensive) lawyers to be deployed in the discovery process and also because
more interlocutory applications might result from discovery which may be
arguably insufficient. Another view, advanced by the Academy of Experts,
was that the attempt at limiting disclosure has been “perceived to have been
one of the least successful aspects of the Woolf reforms” since disclosure

“has continued to be relatively detailed” in any event.*"

Those favouring the Proposals*'' tended to do so subject to the rider that the
court should exercise flexible case management powers to fit the discovery
regime to the needs of any particular case (as per Proposal 29). Indeed,
active case management in respect of discovery was also generally
subscribed to by those who favour keeping to the Peruvian Guano
principles. Such respondents saw case management as the preferable way

of tempering possible Peruvian Guano excesses, for instance, with the court

410

411

AE Response, p 17 §6.3 iii) c).

Including the DOJ, the APAA, the HKFLA, the High Court and District Court masters, a
firm of solicitors, and an individual respondent.
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directing, where appropriate, that discovery should take place in stages or in
relation to particular issues first; or that it should be limited to particular
classes of documents; or that documents need not be listed individually but

by bundle or by file in certain categories, and so forth.

Accordingly, the judicious control of discovery using case management
powers is a concept which bridges, to a large extent, the gap between those

in favour and those against adoption of Proposals 25 and 26.

In fact, the RHC already contain provisions enabling most of the suggested
modifications to full, automatic Peruvian Guano discovery to be made in
particular cases. They can all be agreed between the parties and, in default

of agreement, can be directed by the court on application :-

(@)  Order 24 r 1(2) allows the parties to dispense with or limit discovery

in any way by agreement.

(b) By O 24 r 2(5), a party can apply for an order limiting discovery to
specified issues; or, where discovery is not necessary, or not
necessary at that stage of the action, for an order dispensing with

discovery entirely or at that stage.

(c) Order 24 r 4 allows a court dealing with a discovery application to
require any particular issue to be determined before any discovery is

made.

(d)  Where little benefit derives from describing documents of the same
kind individually (eg, in relation to inter partes correspondence or
routinely generated invoices or other business records), O 24 r 5
allows listing to be by bundles, sufficiently described to allow each
bundle to be identified. This can be done without application to the

court.
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Notes

(e) 0O24r8andO 24 r 13 require the court to refuse further discovery or
inspection where they are not necessary either for disposing fairly of
the cause or matter or for saving costs, thereby introducing procedural

economy as a key discretionary consideration.

(f) O 24 r 16 gives the court complete discretion as to how compliance

with discovery obligations should be enforced.

Recommendations

In the light of the responses received and given the case management
powers already contained in the RHC, the Working Party recommends
against adopting Proposals 25 and 26. Practitioners and the courts should
instead be encouraged to use existing RHC powers to fashion a discovery
regime suitable to the needs of the particular case — preferably by
agreement, but otherwise by order. Instead of cases being routinely allowed
to proceed to full automatic Peruvian Guano discovery, it ought to become
standard practice to consider whether any economising modifications should
be made to the scope and manner of meeting the parties’ discovery
obligations. A practice direction in suitable terms should be issued and a
question prompting such economies should be included in the timetabling

questionnaire.*

412

See Recommendation 53.
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Recommendation 72:  Proposal 25 (for adopting “standard
discovery”) and Proposal 26 (for prescribing a “reasonable search”
standard) should not be adopted, retaining the existing Peruvian
Guano principles as the primary measure of the parties’ discovery

obligations.

Recommendation 73: A practice direction should be issued and the
timetabling questionnaire designed with a view to encouraging the
parties to achieve economies in the discovery process by agreement;
and to encouraging the courts, in appropriate cases, to give directions

with the same aim.

16.2 Discovery by request
Proposal 27

In the alternative to Proposals 25 and 26, discovery should not be automatic but
should be subject to an inter partes request, with further discovery requiring the
court’s order, along the lines of the system adopted in New South Wales.

Interim Report paras 404-425

479. This alternative Proposal attracted little support, with respondents to the
consultation preferring either to retain the Peruvian Guano principles or to
adopt the CPR standard discovery approach. It was pointed out that under
O 24 r 10, parties already have the right to require early inspection of

247



Civil Justice Reform - Final Report
Section 16: Discovery

documents referred to in pleadings, affidavits and witness statements. A
number thought that this alternative approach was likely to lead to

interlocutory applications and higher costs.

Recommendation 74: Proposal 27 (for adopting a system of
discovery based on disclosure of the documents referred to by the
parties plus a limited number of requested documents) should not be

adopted.

16.3  Pre-action and non-party disclosure

Proposal 28

Parties should be empowered to seek discovery before commencing proceedings
and discovery from non-parties along the lines provided for by the CPR.

Interim Report paras 404-425

(@)
(i)

480.

Pre-action disclosure

The present position

The law is generally cautious about ordering disclosure of documents by
someone who is merely a potential defendant to an action which has not yet
been commenced. A plaintiff is expected to know what case he has against
a defendant before he starts the proceedings. The discovery he gets is
bounded by the pleaded issues. He is not permitted to “fish™ for a case by
first getting a potential defendant to disclose documents so that he can see if

he has a viable claim. If orders for pre-action disclosures were too readily
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Notes

available, persons and corporations might find themselves harassed by
fishing applications. On the other hand, it is undoubtedly true that in some
cases, a plaintiff with a potentially meritorious claim may be shut out from
asserting it in a sustainable form without pre-action disclosure of key

documents.

Section 41 of the HCO presently provides for pre-action disclosure in cases
where the plaintiff is suing for personal injury or in respect of someone’s
death. The section gives the court power to order disclosure and production
of documents to the applicant (and his expert and professional advisers)

where:-

(a)  the applicant appears likely to be a party to subsequent proceedings in

which a claim in respect of a personal injury or death will be made;

(b)  the person against whom the order is sought is likely to be made a

party to such proceedings; and,

(c) that potential defendant is likely to have or to have had in his

possession, custody or power documents relevant to that claim.

Such applications are made by originating summons supported by an
affidavit setting out the grounds for saying that the respondent is likely to be
a party to such proceedings, why he is thought to have the documents and

why they are relevant to issues in that action.*"

The position under the CPR

In England and Wales, the power to order pre-action disclosure is no longer

limited to personal injury and death cases. CPR 31.16 now permits such

413

024r7A.
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orders to be made in all kinds of cases in respect of specified documents or
classes of documents, provided they are documents which (if proceedings
were started) would come within the respondent’s duty to give standard

disclosure.

As pointed out by Hollander and Adam, this broadening of pre-action
disclosure is closely linked to the introduction of pre-action protocols and
the prominence now given to facilitating settlement as an objective of civil
procedure in England and Wales. *'* Thus, CPR 31.16(3)(d) lists as
discretionary factors in favour of ordering disclosure before proceedings,
not only that such disclosure is desirable in order to dispose fairly of the
anticipated proceedings or to save costs, but also in order to “assist the
dispute to be resolved without proceedings”. As H&A indicate, this is
intended to promote Lord Woolf’s “cards on the table” approach to dispute
resolution, so that inclusion of this factor is likely to increase the range of
cases where pre-action disclosure might be ordered: disclosure which is not
justified on the traditional grounds may be ordered where the court believes

that the revelation of key documents would be conducive to settlement.

Consultation response

By Proposal 28, consultees were asked whether we should similarly widen
the scope of pre-action disclosures in Hong Kong. The respondents were

generally in favour of doing so.*”> However, the support in some cases was

414

415

H&A, §2-04.

Those in favour included the Bar Association, the BSCPI, the Law Society, the DOJ, a
set of barristers’ chambers, three firms of solicitors, District Court masters and judges,
the HKFLA and the JCGWG. Only the APAA was unqualifiedly against the Proposal,
being concerned about harassment and front-loaded costs.
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expressed on the footing that the widening would operate in tandem with the

introduction of pre-action protocols. Since such protocols have not been

recommended for general introduction in Hong Kong,*' such support must

be regarded as qualified. A number of those in support stressed the need for

clearly defined rules as to when an order should be granted and clear limits

regarding the documents to be disclosed.

Recommendations

In the Working Party’s view :-

(a)

(b)

The jurisdiction of the court to order disclosure before
commencement of proceedings should be widened to apply in all
types of cases (and not merely in relation to personal injury and death
claims). This would require primary legislation to amend section 41

of the HCO.

Such jurisdiction should be exercisable where it is shown by the
applicant that he and the respondent are both likely to be parties to
anticipated proceedings and that disclosure before the proceedings
have been started is necessary to dispose fairly of the anticipated

proceedings or to save costs.

Any order granted should relate to disclosure*'’ and inspection of
specific documents or classes of documents which are “directly
relevant” to the issues in the anticipated proceedings, namely,
documents which would be relied on by the parties themselves and

documents which affect adversely or support any party’s case in the

416

417

See Recommendation 5.
As provided for under O 24 r 7A(5) and (6).
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(d)

anticipated proceedings. It should not extend to “background”

documents or possible “train of inquiry” documents.

Applications should be made by originating summons supported by
necessary affidavits and otherwise in accordance with the provisions

of O 24 r 7A, with any necessary modifications.

It is considered that such a rule strikes a reasonable balance between the

need to protect against harassment and fishing applications on the one hand

and the need to enable a potentially meritorious plaintiff to bring a claim

which could not effectively otherwise be brought.

Since pre-action protocols have not been recommended for general adoption

in Hong Kong, it is not proposed to specify as a discretionary factor, the

desirability of pre-action disclosure in aid of early settlement.

Recommendation 75: The HCO should be amended to broaden the
jurisdiction of the court under section 41 to order disclosure before
commencement of proceedings to encompass all types of cases (and

not merely cases involving personal injury and death claims).

Recommendation 76: Such jurisdiction should be exercisable where
it is shown by the applicant that he and the respondent are both likely
to be parties to the anticipated proceedings and that disclosure before
the proceedings have been started is necessary to dispose fairly of the

anticipated proceedings or to save costs.
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Recommendation 77: Orders for pre-action disclosure should relate
to disclosure and inspection of specific documents or classes of
documents which are “directly relevant” to the issues in the
anticipated proceedings, being documents which would be likely to
be relied on by the parties themselves or documents directly affecting
adversely or directly supporting any party’s case in the anticipated
proceedings, the procedure for such applications being that prescribed

by O 24 r 7A, subject to any necessary modifications.

(b)  Non-party pre-trial disclosure

(i)  The present position

489. The traditional view has been that the law enables non-party documents to

be obtained prior to trial only in very limited circumstances.

(a) By section 42(1) of the HCO, such disclosure has been provided for
in connection with personal injury and death claims. In such cases,
after commencement of the proceedings but before the trial,
disclosure may be ordered against someone who appears likely to
have or to have had in his possession, custody or power any

documents which are relevant to an issue arising out of the claim.
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490.

Notes

(b)

(c)

(d)

The Norwich Pharmacal jurisdiction*® may also be regarded as an
exceptional instance of the court ordering non-party disclosure.
While on one view, such claims represent independent proceedings
based upon the suit for discovery in equity, functionally, it involves
the court ordering a person who innocently facilitated or became
“mixed up in” a tort to give disclosure with a view to enabling a
potential plaintiff to identify and sue the wrongdoer in question. So
viewed, the jurisdiction involves a potential plaintiff obtaining non-
party disclosure prior to starting proceedings against the potential

defendant.

Another specialised form of non-party disclosure may be obtained
against non-parties, usually banks, on the Banker’s Trust line of cases
in aid of a proprietary claim and/or in aid of Mareva or Anton Piller

relief.*"”

One might add to this list the court’s power to authorise parties to
obtain entries of bank records under section 21 of the Evidence
Ordinance, Cap 8, generally referred to as the “bankers’ books”

jurisdiction.**’

To obtain pre-trial non-party disclosure pursuant to these exceptions, the

plaintiff has to meet the peculiar requirements of each category, there being

no general jurisdiction to order such disclosure.

418

419

420

Norwich Pharmacal Co v Customs and Excise Commissioners [1974] AC 133; See
generally HA §4-11 to §4-18.

Bankers Trust Co v Shapira [1980] 1 WLR 1274, CA. See generally HA §4-19 to §4-21.
See HKCP 2002, 38/13/2-8.
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491.

492.

493.

Notes

In contrast, there is a general power to compel the attendance of non-party
witnesses to produce specific documents at the trial by having the court
issue a subpoena duces tecum ordering such attendance. Should it not be

possible generally to obtain disclosure of such documents before the trial?

Judicial opinion has been much in favour of permitting such disclosure.
Thus, in O’Sullivan v Herdmans Ltd [1987] 1 WLR 1047 at 1056, Lord
Mackay (with whom the other members of the House of Lords agreed)
pointed to the unsatisfactory aspects of having to wait until the relevant
witness could be called to answer his subpoena duces tecum and to the

merits of allowing the parties access to the document beforehand :-

“To force the defendants to refuse to deploy their full position in cross-
examination until the stage is reached at which these documents would be
available to them under a subpoena duces tecum would not be in any way in the
interests of justice. Further the early production of these documents may well
affect the course of the litigation before the trial. It may lead the defendants to
consider a settlement of the action and it certainly will enable the medical
advisers and the legal advisers of the defendants to appreciate the real issues in
the case when they are preparing for trial. The interests of justice are, in my
opinion, served by the promotion of settlements rather than the prolongation of
litigation and by the possibility of early, complete preparation for both parties to
a trial rather than by obliging one party to delay its full preparation until after the
trial has actually started.”

However, under the rules as they stand, a subpoena duces tecum must be
issued in one of two prescribed forms.**! These forms require the witness to
attend and bring the documents for production “on the day fixed for the
trial” or on the day fixed for giving evidence. There is no provision for an

earlier return date and so no obligation to attend in advance of the trial.

421

O 38 r 14, requiring use of Forms 28 or 29 in Appendix A.
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494.

(i1)
495.

(iii)
496.

Notes

The courts have nonetheless managed to improvise a way to use the
subpoena duces tecum to secure pre-trial non-party disclosure in some cases.
This has been done by directing that the return day for the subpoena should
be treated as the day when the trial begins, with the business of that day
being limited to the reception of documents produced under the subpoena.
This approach was first suggested by Lord Donaldson MR in Williams v
Williams [1988] QB 161 at 169, and fully analysed and established by Sir
Donald Nichols V-C in Khanna v Lovell White Durrant [1995] 1 WLR 121.
As part of the court’s power to case manage a trial, it can order the trial to
be split with particular issues to be tried first. It can accordingly order the
receipt of documents produced in response to the subpoena to be dealt with
in advance of everything else falling to be dealt with at the trial. It can also
direct, if appropriate, that a different judge from the judge conducting the

main trial may be responsible for this first part of the trial.***

The consultation response

Proposal 28 also sought consultees’ views on widening the availability of
post-commencement, pre-trial, non-party disclosures. The response*” was
very much in favour of both proposals, with some qualifications,

particularly the need to define clearly the scope of the power.

Recommendations

Despite his conclusions in the Khanna case, the (then) Vice-Chancellor

stated that the question of non-party pre-trial disclosure would merit further

422

423

Khanna v Lovell White Durrant, at p 125.

The respondents were mostly the same as in relation to pre-action disclosures.
Additionally, the High Court masters were expressly in favour of non-party pre-trial
disclosures.
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497.

498.

Notes

consideration by the Supreme Court Procedure Committee and by the Rules

Committee. ***

The improvised application of the subpoena duces tecum
procedure, while helpful, does not provide express guidance as to the
principles governing such disclosure or proper procedural safeguards for the

person served.

The Working Party recommends that section 42(1) of the HCO be amended
to widen the scope of such disclosure to encompass all types of cases (and
not merely personal injury and death claims). The procedure to be followed
when seeking such orders should be as laid down by O 24 r 7A in respect of
section 42(1) orders, with any necessary or desirable modifications. Order
24 r 13, which provides that the order shall not be made unless the court is
satisfied that the order is necessary either for disposing fairly of the cause or

matter or for saving costs, would apply.

In relation to applications for pre-commencement disclosure against
potential defendants, the Working Party has recommended **° that
disclosable documents should be limited to those “directly relevant” with a
view to discouraging speculative “fishing expeditions”. The Working Party
is of the view that a less restrictive and a more flexible approach appears
warranted in relation to disclosures sought (by either plaintiff or defendant)

before trial from non-parties who are not themselves potentially to be made

424

425

The court rejected the submission that the position is already covered by O 38 r 13 which
empowers the court to order any person, including a non-party, to ‘attend any
proceedings in the cause or matter,” and produce documents which appear to the court to
be necessary ‘for the purpose of that proceeding.” The scope of the rule was held to be
confined to documents necessary for the purpose of the particular interlocutory or other
proceeding at which the person was required to attend and so inapplicable for production
in advance for use at the trial.

Recommendation 77 above.
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499.

defendants or third parties. The issues will generally be defined with some
clarity in the pleadings and other filed documents so that the relevance of
and need for the documents sought will be evident. A flexible approach to
relevance, as adopted in relation to issuing a subpoena duces tecum, should

be adopted.

Accordingly, in the present context, it would be appropriate to apply the
qualifying conditions presently defined in O 24 r 7A in respect of
disclosures in personal injury and death claims under section 42(1), namely,
that the documents be shown to be (1) likely to be in the possession, custody
or power of the person subpoenaed; (i1) relevant to an issue arising out of
the claim in question; and (iii) by virtue of O 24 r 13, necessary either for

disposing fairly of the cause or matter or for saving costs.

Recommendation 78: Section 42(1) of the HCO should be amended
so that the court’s jurisdiction to order post-commencement, pre-trial
disclosure from persons who are not parties to the proceedings applies
to all types of cases (and not merely to personal injury and death

claims).

Recommendation 79: The requirements to be met and procedure to
be followed when seeking orders referred to in Recommendation 78
should be as laid down by O 24 r 7A in respect of section 42(1)
orders and by O 24 r 13, with any necessary or desirable

modifications.
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16.4 Case managing discovery
Proposal 29

The court should be expected to exercise its case management powers with a view
to tailoring an appropriate discovery regime for the case at hand. It should have a
residual discretion both to direct what discovery is required — to narrow or widen
the scope of discovery required, to include, if necessary and proportionate, full
Peruvian Guano style discovery — and in what way discovery is to be given.

Interim Report paras 404-425

500. As indicated in the discussion of Proposals 25 and 26 above, there was a
broad consensus that the excesses of discovery ought to be tackled by
appropriate case management by the courts. The balance of opinion
favoured taking full Peruvian Guano discovery as the starting point, to be
narrowed by appropriate case management, rather than (as Proposal 29
suggests) starting from “standard discovery” and deciding when to widen its
scope. No further discussion is called for in the light of the foregoing

Recommendations.

Recommendation 80: Proposal 29 (for the case management of
discovery by the courts) should be adopted, but with Peruvian Guano
principles as the primary measure of discovery, taken as the starting-

point for such case management.

259



Civil Justice Reform - Final Report
Section 17: Interlocutory applications and summary assessment of costs

Section 17: Interlocutory applications and summary assessment of costs

Proposals 30 to 32

Proposal 30

The rules should pursue the objective of reducing the need for interlocutory
applications by adopting one or more of the following strategies, namely :-

o FEncouraging the parties to cooperate with each other and to agree
procedural arrangements (subject to the court’s residual jurisdiction to set
aside or vary those arrangements).

o Authorising the court, in appropriate cases, to act on its own initiative in
giving procedural directions, without hearing any party before so acting
(subject to affected persons thereafter having a right to apply for orders so
made to be set aside or varied).

o Making orders which specify the automatic consequences of non-
compliance and placing the onus on the party guilty of non-compliance to
seek relief from those consequences, such relief to be granted at the court’s
discretion.

Interim Report paras 426-441

501. Respondents to the consultation generally agreed that the need for
interlocutory applications should be minimised and measures taken to

discourage unnecessary applications.
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17.1
502.

503.

504.

Notes

Encourage cooperation by the parties

There was general support for the first strategy mentioned in Proposal 30.*°
The parties should be encouraged to agree a reasonable procedural scheme
of their own to be endorsed by the court. It has to be read together with
Recommendations 52 and 57 and the associated discussion of timetabling

and milestone dates.**’

As indicated above, the Working Party’s recommendation is for the parties
to complete a questionnaire containing information about the case and
proposals for the directions to be given. Based on this questionnaire, on the
summons for directions, the court should map out the progress of the
litigation up to and including commencement of the trial. The parties are

encouraged to put forward agreed directions and an agreed timetable.

It is envisaged that these directions will in all cases include a date for a pre-
trial review and for the start of the trial or of a trial period (during which the
trial is to commence), these being treated as milestone dates. Where
desirable, a preliminary milestone date involving a case management
conference may also be set. While milestone dates are intended to be
largely immovable, the parties are again encouraged to cooperate by
agreeing any needed variations to the directions and time-limits set on the
summons for directions without application to the court, provided that such

variations do not ultimately imperil the trial date or trial period.

426

427

Including from the Bar Association, the BSCPI, the Law Society, two sets of barristers’
chambers, two firms of solicitors, the High Court masters, the District Court judges and
two individual respondents.

See Section 13 above.
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505.

17.2
506.

507.

Notes

Cooperation therefore involves first trying to reach agreement. But even
where the parties cannot agree, mutual cooperation is demanded in the
management of contentious issues, for instance, by arranging for all
unresolved interlocutory questions to be dealt with at the same hearing to
keep costs down and to avoid proliferation of interlocutory hearings. Where
costs have unnecessarily been incurred due to one party’s unreasonable
refusal to cooperate, this should be taken into account in making relevant

costs orders.

Recommendation 81: The parties should be encouraged by rule and
practice direction, backed by costs sanctions, to adopt a reasonable

and cooperative attitude in relation to all procedural issues.

Court making procedural orders nisi

The second strategy referred to in Proposal 30 also received support.**
However, the High Court masters queried how the court would find itself in
a position to take the initiative unless it was generally seized of a case under
a docket system. Some respondents stressed that the circumstances in

which the court could take the initiative ought to be clearly defined.

As indicated in the Interim Report, what is envisaged here is the court

exercising a power to make an order of its own motion when such order

428

From respondents including the Bar Association, the BSCPI, two sets of barristers’
chambers, two firms of solicitors and an individual respondent.
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508.

Notes

appears to be “plainly needed and unlikely to lead to a contentious

hearing”.**” Hence the words “in appropriate cases” in Proposal 30.

For example, the parties may have agreed a series of directions which the
court is happy to make, but omitted to include a direction which is unlikely
to be controversial but which the court considers necessary or desirable for
disposing fairly of the matter or saving costs. Instead of calling the parties
to a hearing regarding such a direction, the court ought to be able to give the
relevant direction by way of an order nisi, allowing any party who objects to
apply for it not to be made absolute. If the power is used properly, such
applications are likely to be very rare and a hearing will usually have been
avoided as a result of the court taking the initiative. In the Working Party’s

view, so understood, this aspect of Proposal 30 should be adopted.

Recommendation 82: Where the court considers one or more
procedural directions to be necessary or desirable and unlikely to be
controversial between the parties, it ought to have power, of its own
motion and without hearing the parties, to give the relevant directions
by way of an order nisi, with liberty to the parties to apply within a

stated period for that order not to be made absolute.

429

At §435.
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17.3  Self-executing orders

509.

510.

511.

The respondents to the consultation referred to above also supported the
introduction of self-executing orders. It is clearly desirable that there should
be a shift from requiring the innocent party to enforce compliance to placing
the burden on the errant party to seek relief. However, in cases where no
interlocutory applications have arisen prior to the summons for directions, a
question which arises is whether that shift should take place by having each
direction given at the summons for directions carry a self-executing
sanction, or whether that shift should come into play only in respect of any
specific non-compliance and upon application by the party complaining of

such non-compliance.

In deciding which approach to take, it is important to bear in mind the
existence of other proposed reforms aimed at reducing the incidence of
interlocutory applications. If self-executing sanctions were to be prescribed
on the summons for directions, this could well discourage agreements by the
parties to vary non-milestone time-limits by agreement and without
application to the court. With a self-executing order already in place, the
innocent party may find it hard to see why he should, as it were, “let the
other side off the hook™. He is likely to feel that he cannot be criticised for
allowing the self-executing order to run its pre-ordained course. Making
self-executing orders on the summons for directions could therefore be
counter-productive, leading to less cooperation and so to more interlocutory

applications for relief from the self-executing sanctions.

Accordingly, in the Working Party’s view, in cases where no prior
interlocutory application has taken place, self-executing orders should not
be made on the summons for directions but only upon an application

complaining of non-compliance. Where there is a failure to comply with a
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512.

513.

Notes

direction (which the parties have not agreed to vary), the other party ought
to be able to apply for, and the court should normally make, a self-executing
or “unless” order in relation to that direction. Should there be non-
compliance with that order, the burden would shift to the party in default to
obtain relief from the prescribed sanction, failing which, that sanction would

automatically take effect.*

Where interlocutory applications are taken out before reaching the summons
for directions stage, for example, applications to challenge jurisdiction or to
set aside a default judgment or for summary judgment or to strike out an
action, self-executing orders may, if appropriate, be made when giving
directions consequential on the disposal of such applications. If, after such
disposal, the cause or matter is to proceed to the questionnaire and summons
for directions stage, any self-executing orders made earlier would be taken
into account when completing the questionnaire and when giving the further
directions required on the summons for directions (which further directions

would not carry automatic sanctions for the reasons mentioned above).

As indicated in the Interim Report, the sanction prescribed in a self-
executing order should be proportionate to the non-compliance in question.
Where the non-compliance is such as to make a fair trial impossible, the
claim or defence may be struck out. However, that should be a last resort.
As Lord Woolf MR pointed out in Biguzzi v Rank Leisure Plc [1999] 1
WLR 1926, other sanctions often enable a case to be dealt with justly

without the draconian step of striking the case out.

430

Pursuant to rules along the lines of CPR 3.1(3)(b) and CPR 3.8.
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514. Some sanctions will naturally suggest themselves. Thus, failure to serve

515.

ordered particulars of a pleaded paragraph may carry the natural
consequence of that paragraph being struck out. Failure to serve a witness
statement or expert report in time might naturally lead to the exclusion of
the evidence of that witness or that expert at the trial. Other less obvious
sanctions might include orders for costs to be paid forthwith; for costs to be
paid on a special basis; for subsequently depriving a successful plaintiff of
interest or part of the interest otherwise payable; for awarding interest at a
higher rate against a defendant subsequently found liable; and for money to
be paid into court. The need to tailor the sanction to fit the relevant default
is another argument against making “standard” self-executing orders at the

summons for directions stage.

Relief should not automatically be granted upon a defaulting party’s
application. A reasonable explanation for non-compliance should be
required and consideration given to the extent of prejudice to the innocent
party if relief is granted. Any relief should generally be ordered on suitable
terms as to costs, putting up security, and so forth, with a view to deterring

non-compliance.
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Recommendation 83: When disposing of interlocutory applications
after the summons for directions, the court should normally make
orders which specify the automatic consequences of non-compliance
appropriate and proportionate to the non-compliance in question.
Orders specifying such consequences may, if appropriate, also be
made where the interlocutory application is heard before the
summons for directions. However, the directions given on the
summons for directions itself should generally not specify any such

consequences.

Recommendation 84: While it would be open to a party who has
failed to comply with a self-executing order to seek relief from the
prescribed consequences of his non-compliance, such relief should
not be automatic and, if granted, should generally be granted on

suitable terms as to costs and otherwise.

Proposal 31

Rules should be adopted with a view to streamlining interlocutory applications
including rules which :-

e Permit applications to be dealt with on paper and without a hearing.

o FEliminate hearings before the master where the matter is contested and may
be likely to proceed on appeal to the judge in any event.

267



Civil Justice Reform - Final Report
Section 17: Interlocutory applications and summary assessment of costs

Make provision for dispensing with attendance and for use of modern means
of communication for hearings where costs may be saved.

Interim Report paras 426-429, 442-450

17.4
516.

517.

518.

Notes

Applications dealt with on the papers

There was general support™' for more interlocutory matters to be dealt with

on the papers and without a hearing.

Two qualifications were mentioned. First, it was questioned whether this
proposal might fall foul of Article 10 of the Bill of Rights. Secondly, it was
suggested by one individual that this proposal might place unrepresented

litigants in difficulty.

The Working Party is confident that this aspect of Proposal 31 involves no
inconsistency with the right to “a fair and public hearing” protected by
Article 10 of the Bill of Rights. As previously discussed, the European
jurisprudence relating to a similar right protected by Article 6(1) of the
ECHR is likely to be adopted in construing BOR 10. It is clear from that
jurisprudence that the right to a public hearing concerns proceedings which
are decisive of a person’s substantive rights. That right is not engaged in

relation to a determination of purely procedural or case management issues

431

Including from the Bar Association, the BSCPI, the Law Society, the HKMLA, the High
Court masters, the District Court judges, the BCC, two sets of barristers’ chambers, two
firms of solicitors and an individual respondent.
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519.

520.

521.

Notes

such as those under discussion.** There is support for that conclusion in a

Determination of the Appeal Committee of the Court of Final Appeal.*”

Significant savings in time and costs may be achievable in many cases by
having applications dealt with on paper by the master or sent by the master
directly to the judge (canvassed as the second aspect of Proposal 31). It
should be noted that the applications being discussed here are applications
for fresh interlocutory orders and exclude applications for relief from

automatic sanctions previously ordered.

What is envisaged is that the master should be given a discretion either to
determine the application on the papers without a hearing (making all
necessary orders, including a summary assessment as to costs if appropriate,
discussed below) or to adjourn the application for an oral hearing before a

master or directly before a judge.**

To enable the master to decide which course to adopt, he must have before
him the evidence relied on by the applicant and the respondent, the skeleton
arguments and any authorities. From such materials, it ought to be clear in

many cases that the matter can and should be dealt with there and then.

432

433

434

See Section 3.

Chow Shun Yung v Wei Pih Stella & Anr (Unreported) FAMV No 2 of 2003, 14 May
2003, §37.

Masters of the High Court presently refer certain interlocutory matters for hearing to the
judge in chambers. Statistics indicate that the interlocutory matters not referred to the
judge but which require a contested hearing before the master number some 250 every
month. About 10% of these are appealed to the judge.
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522.

523.

Notes

(a)  Thus, it will often be clear that a respondent to an O 14 summons
should be given unconditional leave to defend or that a striking out

application should fail.

(b) Conversely, it may be clear that the matters raised by the defendant
provide no defence against the O 14 claim, or that the basis for

resisting an O 18 r 19 striking out application is misconceived.

(c) It may also be plain that a default judgment was obtained irregularly

and has to be set aside.

(d)  The papers relevant to an application for further and better particulars
or for leave to amend pleadings frequently enable the master to make

up his mind without hearing oral argument.

These are all examples where oral submissions are most unlikely to add to
what is evident on the papers so that the master can safely deal with the
matter there and then. The master may of course be mistaken. The
safeguard against this is an appeal to the judge in chambers as of right.*’
However, an unwarranted interlocutory appeal would be met with
appropriate costs and other sanctions. If, on a cursory examination, the
application appears complex or likely to benefit from a hearing, the master
should fix it for a hearing either before a judge or a master without

expending further time on the papers.

For this approach to be adopted, the way that interlocutory applications are

listed and managed would have to be changed.

435

See the discussion of Proposal 42 in Section 22 below.
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(2)

(b)

(c)

The applicant would be required to issue and serve the summons
seeking the relevant interlocutory order, accompanied by any
evidence relied on. From this point onwards, automatic directions
laid down in the rules and practice directions should apply, subject to

the parties agreeing to adopt a different timetable.

The applicant would not be given a return day in the present sense
since the application may not require an oral hearing. Instead, a date
which we might call for present purposes “an order date” would be
given instead. This is the date when the master will either hand down
the orders made, having determined the summons without a hearing,
or hand down an order that the summons be adjourned for an oral
hearing on a specified date before either a master or a judge in

chambers.

The order date will be set to accommodate automatic directions
applicable to interlocutory applications which will be laid down in
rules and practice directions. The periods allowed for the filing of
evidence, skeleton arguments, costs statements, etc, will be provided
for after consultation with the legal profession and interested parties.
The periods eventually fixed may obviously differ, but for illustrative
purposes, the automatic directions might allow say, 14 days from
service of the summons for evidence to be filed by the respondent;
say, another 14 days for any evidence from the applicant in reply;
perhaps a further 7 days each to allow the parties to put in sequential
skeleton arguments and costs statements (to permit a possible
summary assessment of costs). On this example, the order date fixed
on the issuing of the summons would fall shortly after 42 days from

the date of issue to allow for the aforesaid steps to be taken. In some
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cases, the directions may require a shorter overall period, eg, where

no evidence needs to be filed.

(d) It should be open to the parties, up to a reasonable time (to be fixed in
rules or practice directions) prior to the order date, to agree to
modified dates, leading (subject to the court’s discretion) to a revised
order date. If no agreement is reached, the order date should be
retained unless a master can be convinced on a time summons that
there are compelling reasons for moving it. Such time summonses

would have to be dealt with promptly (as discussed further below).

(e)  On the order date, the master would decide what order to make on the
interlocutory application on the basis of the materials before him. If,
for instance, the respondent has failed to put in any materials or
submissions in time and no extension for filing such evidence has
been given, the master would make his decision based on the

applicant’s evidence and submissions.

(f)  Where the matter is likely to go to the judge in any event, the master
has a discretion to order that the summons be referred to the judge.
Any request by the parties for such a reference would be given
substantial weight, but the decision would lie in the master’s

discretion.

(g) The rules ought to make it clear that, save in the most exceptional

cases,”® further evidence will not be admitted in the event of the

Notes
436

Such exceptions perhaps being defined along the lines laid down in Ladd v Marshall
[1954] 1 WLR 14809.
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summons being adjourned for argument or in the event of an appeal

to the judge after determination on the papers by the master.*’

524. This system is likely to lead to earlier hearings in most cases. Presently,
when an applicant takes out a summons, he is given a “3 minute hearing”
about 10 days later. At that hearing, the summons is adjourned for an oral
hearing before the master on a date to be fixed, often two months later, with
directions given for filing evidence before then. On the proposed system,
many applications will have been decided on the papers or referred upwards
to the next level of court some time before the oral hearing before the

master would arrive under the present system.

525. Time summonses require particular treatment. Under the present system
where actions proceed without the framework of milestone dates or court-
directed timetables, a very large number of time summonses are taken out
and need to be dealt with. Parties sometimes take out several time
summonses in respect of a single step in the action. It is intended that this

will significantly change under the proposed system.

(a)  As discussed above, where a self-executing order has been made,
there will be no question of time summonses being taken out to
extend time to complete the step in question. Failure to take it in time
carries a pre-determined sanction which might be avoided only if
relief is granted to the party at fault — by no means a routine

occurrence.

Notes

7 This was favoured by the Law Society which suggested that similar tests to those

adopted in the Court of Appeal for the admission of fresh evidence be applicable to
determine whether further evidence should be admitted.
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526.

(b)

(c)

(d)

Secondly, again as previously mentioned, save in the most
exceptional circumstances, applications for time extensions requiring
or probably requiring a milestone date to be moved will not be

entertained.

Thirdly, the court will expect the parties to reach sensible agreements
as to workable time extensions which do not threaten milestone dates
and is likely to penalise in costs unnecessary applications by way of

time summons.

If none of the above categories applies and if the parties are unable to
reach agreement on a time extension, the application would have to
be dealt with promptly by the court, the master having a discretion
whether it is best dealt with on a short hearing or on paper. A
practice direction will be needed to set out an appropriately simplified

procedure for such applications.

The Working Party acknowledges that in some cases, unrepresented

litigants may find it difficult to formulate their submissions on paper.

Where this is likely to be so, the master ought to exercise his discretion

against dealing with the matter purely on paper.
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Recommendation 85: All interlocutory applications (other than
applications for relief against the implementation of sanctions
imposed by self-executing orders previously made and subject to
special arrangements being made for time summonses) should be
placed before the master who may either determine the application on
the papers and without a hearing or to fix the summons for hearing

either directly before a judge in chambers or before a master.

Recommendation 86: Rules and practice directions should be
issued, in respect of the setting of the timetable and the filing of
evidence, skeleton arguments and costs statements to enable the
master to exercise his discretion as aforesaid. A practice direction
setting out an abbreviated procedure for dealing with time
summonses, allowing them to be dealt with promptly either on paper

or at a short hearing should be issued.

17.5 Skipping the hearing before the master

527. This aspect of Proposal 31 has already been discussed above. It should be
in the discretion of the master whether to direct that the summons be placed
directly before a judge, giving substantial weight to any representations
made by the parties in favour of adopting that course. In exercising his

discretion, the master should be entitled to take into account any possible
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congestion in interlocutory appeals or hearings listed before the judge in

chambers.

17.6 Hearings without attending at court

528. Most of the respondents commenting on Proposal 31 were in principle in
favour of exploring ways to enable hearings to be held by telephone or
video conference. Such conferencing would, however, only be viable if
enough lawyers and other interested parties were interested in using such a
system. Bearing in mind that the savings achievable, if any, would be
relatively slight in a geographically small jurisdiction like Hong Kong and
(as the Bar Association pointed out) that certain resources would be needed
for this proposal to be put into effect, there is reason to doubt whether
sufficient interest exists to make pursuit of this suggestion worthwhile. The
Working Party accordingly does not recommend taking this suggestion any

further.

Recommendation 87: The Working Party recommends that the
proposal for provision to be made for dispensing with attendance at
hearings through using telephone or video conferencing facilities

should not be pursued.

Proposal 32

The court should be encouraged to make, whenever possible, summary
assessments of costs at the conclusion of interlocutory applications.

Interim Report paras 426-429, 451-462
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17.7 The nature of a summary assessment of costs

529. A summary assessment of costs on the disposal of an interlocutory

530.

Notes

application has two main features :-

(a)

(b)

The first involves immediacy of payment. The costs order most
commonly made at present is for the party losing the interlocutory
application to pay the costs of that application “in any event”, that is,
at the end of the proceedings, whoever wins the case. Where there is
a summary assessment of costs the party against whom the order is
made is generally required to pay promptly, within a period such as

14 days after the order.

The second involves an assessment of the sum of costs payable in a
summary and broad-brush way, rather than through a process of
taxation whereby every item in the receiving party’s bill of costs is
potentially subject to challenge. A summary assessment of costs
occurs in lieu of a taxation and finally determines the amount of costs
payable and receivable in respect of the application or matter in

question.

The first feature is important because experience in other jurisdictions

indicates that it is an effective means of discouraging unnecessary and

disproportionate interlocutory applications. As discussed in the Interim

Report,*® the lack of immediacy of orders to pay costs “in the cause” or “in

any event” weakens costs as a sanction against unwarranted applications or

resistance. An order made in response to an interlocutory application which

ought not to have been brought or resisted, requiring the losing party to pay

438

Interim Report §§456-9.
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531.

532.

17.8
533.

Notes

at once the costs of that application summarily assessed, regardless of the

eventual outcome of the case as a whole, gives the costs order a real impact.

The second feature is aimed at enabling prompt payment to be exacted and

avoiding the costs of a detailed taxation.

Of course, not every case demands a summary assessment of costs. There
will be interlocutory applications where the appropriate order would be for
the costs to be “in the cause” or “in any event” or “reserved”. In other
cases, the costs may be substantial and complex, making them unsuitable for
final assessment summarily. And as discussed below, it may in some cases
be appropriate to undertake a provisional summary assessment, ordering the
assessed costs to be paid promptly while reserving to any party who feels
aggrieved by the amount summarily assessed the right to seek a taxation and
an adjustment of the sum payable or receivable at the end of the

proceedings.

The consultation response

With a few exceptions,*’ the respondents to the consultation supported
using the summary assessment of costs as a means of managing

interlocutory applications.*® However, this was subject to some important

439

440

Including a judge who thought such assessments would be an unwelcome burden.

They included the Bar Association, the BSCPI, the Law Society, two sets of barristers’
chambers, one firm of solicitors, the High Court masters, the District Court judges and
masters, two individual respondents and the BCC.
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534.

17.9

535.

536.

Notes

qualifications, the most frequently voiced being the danger of inconsistency

among assessments and of arbitrary and excessive reductions.*"!

There was also concern from certain solicitors’ firms that it would require
more judges, that the judges would need to be trained, that producing a costs
statement in advance might cause problems (so that such statements should
only have to be handed up at the hearing)** and that the summary

assessment process should not be tied to benchmark costs.**

The Working Party’s view

In the Working Party’s view, introduction of the summary assessment of
costs by judges and masters is an essential part of the package of reforms
aimed at minimising interlocutory applications and discouraging
unwarranted applications. The proposal is not in fact a radical one since
under the present rules, the court already has power to make a gross sum
assessment of costs in lieu of having the costs taxed. Order 62 r 9(4)(b)
provides : -

“The Court in awarding costs to any person may direct that, instead of taxed costs,

that person shall be entitled to a gross sum so specified in lieu of taxed costs, but

where the person entitled to such a gross sum is a litigant in person, rule 28A

shall apply with the necessary modifications to the assessment of the gross sum
as it applies to the taxation of the costs of a litigant in person.”

At the same time, the Working Party acknowledges the concerns voiced in

the consultation. = We believe, however, that appropriate measures

addressing such concerns can be put in place. In so doing, the presently

441

442

443

Including the Bar Association, the BSCPI, one set of barristers’ chambers, two firms of
solicitors, the DOJ and the APIL.

The HKMLA.
The High Court masters and masters and judges of the District Court.
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uneven application of Order 62 r 9(4)(b)*** would give way to a more

systematic and better-informed process of summary assessment.

Recommendation 88: The court should, whenever appropriate
(whether as a response to an unwarranted application or unwarranted
resistance to an application, with a view to saving costs or otherwise),
make a summary assessment of costs when disposing of interlocutory

applications.

17.10 Features of the rules envisaged

537. The rules envisaged are based on the relevant provisions of CPR 43 and
CPR 44 and on the material parts of the accompanying practice direction,**
modified to meet local concerns. They include rules and practice

directions :-

(a) preserving the parties’ right to agree the amount of costs to be paid
and to have such costs dealt with by a consent order;**

(b)  defining a summary assessment of costs and distinguishing it from a

taxation of costs;*’

Notes
444

See Interim Report §452.

44PD.7. Also helpful is the commentary by the Editors of the White Book at Vol. 1,
§48.11 et seq “General Principles and Case Law Relation to Costs and their
Assessment”, distilling current approaches to reasonableness and proportionality.

6 44PD.7 §13.13(a).
7 CPR 43.3.

445
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Notes

(c) empowering the court when disposing of an interlocutory
application *** to undertake a summary assessment of costs, or a
provisional summary assessment (discussed further below) or to order

a taxation at the end of the proceedings;*”

(d)  requiring the court to consider and to give preference to the first two

of the three options just mentioned, unless there is good reason not to

do so;*?

(e) empowering the court on a summary assessment, if appropriate, to
allow the whole of the sums claimed by the receiving party; but
requiring it to disallow such costs as may be disproportionate and
unreasonable (while taking into account and giving substantial weight
to the fact, if it be the case, that no challenge to such costs has been

made by the paying party);*”'

(f)  providing for payment of the costs ordered within 14 days of the date

of the order unless the court orders otherwise;*>

448

449

450

451

452

Under the CPR, the general rule is that the court should undertake a summary assessment
of costs where the hearing has lasted not more than one day. The Working Party’s view
is that in Hong Kong, the court should have a discretion as to whether to do so even
where a hearing lasts for longer. While in most cases the hearing will involve an
interlocutory application, the court should have power to opt, if practicable, for a
summary assessment of the entire costs where the hearing disposes of the matter entirely.

CfCPR 44.7.
44PD.7 §13(3)

44PD.7 §13.13. In practice, this is likely to mean that the court would generally not
intervene to disallow unchallenged items unless they are seriously disproportionate and
unreasonable: §13.13(b). Factors relevant to reasonableness and proportionality are
discussed in the White Book §48.20.

CPR 44.8.

281



Civil Justice Reform - Final Report
Section 17: Interlocutory applications and summary assessment of costs

Notes

€y

(h)

(1)

placing a duty on the parties and their legal representatives to assist

the court in making any summary assessment of costs;*>

requiring each party to an interlocutory application before the master
to file statements of costs (setting out the costs so far incurred in
respect of such application) in accordance with the automatic
directions discussed in the preceding part of this Section,”* enabling
the master, where appropriate, to dispose of the application without a
hearing and simultaneously to make a summary assessment of costs

in respect thereof;

where the application is heard orally before the master or the judge,
requiring each party to prepare and have available at the hearing, a
written statement (signed by the party or his solicitor) of the amounts
he would claim if awarded costs, showing separately in the form of a

schedule :-

(1)  the number of hours to be claimed,
(i1))  the hourly rate to be claimed,

(i11) the grade of fee earner;

(iv) the amount and nature of any disbursement to be claimed other

than counsel’s fee for appearing at the hearing,

(v)  the amount of solicitor’s costs to be claimed for attending or

appearing at the hearing; and,

453

454

44PD.7 §13.5(1).

Section 17.4.
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W)

(k)

M

(vi) the fees of counsel to be claimed in respect of the hearing;*”

providing for the consequences of a party not having such a statement

.456

ready;

empowering the court, where a summary assessment is appropriate
but cannot be done on the day the hearing concludes, to direct that
there be a further hearing for the purpose of an assessment before the

same judge;*’

to exempt from the power to make a summary assessment of costs
any classes of litigant where such assessment may be inappropriate
and to make provision for calculating the quantum of costs assessed

in favour of an unrepresented litigant;** and,

requiring a solicitor to notify his client in writing of any adverse costs

order within 7 days of the making of that order.*”

Recommendation 89: Rules and practice directions along the lines
indicated in this section of the Final Report should be adopted to
regulate the making and implementation of orders for the summary

assessments of costs.

455

456

457

458

459

44PD.7 §13.5(2) and (3).
44PD.7 §13.6.
44PD.7 §13.8.

Presently, the calculation of costs payable on taxation to a litigant in person is governed
by O 62 r 28A. Such costs are allowed at the rate of $200 per hour for the time
reasonably spent where no pecuniary loss is suffered by the unrepresented litigant.
Where there is such loss, costs are capped at % of what would have been allowed for the

services of a solicitor.
CPR 44.2 (1).
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17.11 Inconsistent assessments and excessive reductions

538.

539.

Notes

The Working Party recognizes that steps should be taken to minimise the
risk of inconsistency and excessive reductions resulting from summary
assessments of costs. It agrees in principle with the comment made by the
Editors of the White Book that :-

“Solicitors are not required to conduct litigation at rates which are uneconomic.

Thus in a modest claim the proportion of costs is likely to be higher than in a
large claim and may even equal or possibly exceed the amount in dispute.”**

The court should accordingly be provided with reliable information as to

realistic levels of fees and charges.

(a) A working group should be set up by the Judiciary to collect and
publish data including information derived from taxations conducted
by the taxing masters, tabulated according to criteria material to
assessment (such as seniority of the lawyers involved, complexity of

the application and any special features of the case).

(b) It would be very much in the interests of the two branches of the
profession to provide their input to ensure that the data published
realistically reflect sums which should properly be allowable on
taxation. It is therefore to be hoped that the cooperation of the Bar

Association and the Law Society would be forthcoming. **!

460

461

White Book §48.20.15(i1).

The unfortunate inability of the Bar Council to secure majority acceptance by members
of the Bar Association of a relaxation in the Bar Code to permit voluntary disclosures of
charging rates and levels may however cause difficulty here. This is discussed further
later in this Final Report: see Section 25.
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540.

541.

Notes

(c) In any particular case, the court should have to hand the costs
statements of each of the parties to the application. While there may
be instances where one side will justifiably have spent a great deal
more than the other in preparing for and arguing the application, what
the paying party has itself spent on costs will often be a helpful

indicator of the reasonableness of the costs claimed by the receiving
party.
(d)  Where appropriate, courts making summary assessments may wish to

give short reasons for their assessment with a view to providing

guidance and promoting subsequent consistency of approach.

Training will be important. All judges likely to be involved in the summary
assessment of costs, should be required to undergo training in the
assessment of costs before the power is introduced. They should thereafter
be required periodically to attend conferences (similar to sentencing
conferences) conducted by the Judicial Studies Board to keep themselves
informed of currently acceptable charging rates and to promote consistency

of approach.

While the Working Party generally discourages interlocutory appeals and
recommends that a requirement be introduced for there to be leave to appeal
from the single judge to the Court of Appeal in respect of all interlocutory
matters, ** leave to appeal should, and no doubt would, be granted if
inconsistent approaches to the summary assessment of costs should develop.

The Court of Appeal could then resolve any such inconsistency.

462

See Section 22.
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Recommendation 90: All available reliable information bearing on
current levels of professional fees and charges should be collected
and made available to the court with a view to promoting consistency
and realism in the court’s approach to the summary assessment of

COSts.

Recommendation 91: All judges and masters who may be involved
in the summary assessment of costs should undertake training and
attend conferences designed to enhance and keep current their
knowledge regarding professional costs and to promote consistency

of approach in making summary assessments.

17.12 Provisional summary assessments

542.

543.

In cases where the court considers a summary assessment appropriate but
wishes to provide a safeguard against any possible injustice or inconsistency
resulting from its assessment, a procedure ought to exist enabling it to make
a provisional summary assessment which requires prompt payment of the
sum assessed but nevertheless preserves for either party the right, at the end
of the proceedings, to insist on a taxation of the costs of the hearing where
the provisional summary assessment was made, with a view to adjusting the

quantum of the sum assessed.

If, at such taxation, the party seeking the taxation should succeed in having

the sum assessed adjusted in his favour (either, by having to pay less if he is
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544.

545.

Notes

the paying party, or being awarded a higher amount, if the receiving party)
he should be entitled to have the summary assessment and consequent
payment adjusted accordingly. However, if he fails to achieve a favourable
adjustment or if the adjustment is not significant so that the costs of the full
taxation are disproportionate to the benefits gained, a special order as to the
costs of the full taxation and any other order appropriate in the

circumstances should be made against him.

It is likely that sanctioned offers to be made in respect of the costs of
taxation as recommended in this Final Report*® would play a large role in
this context, so that taxations after a provisional summary assessment are
likely to be rare and likely to occur only where the affected party considers
the provisional summary assessment seriously wrong, and not made good by

the sanctioned offer.

The introduction of provisional summary assessments requires an addition
to the RHC. Presently, under O 62 r 9A, the court has the power to make an
interim award of costs payable forthwith, but the terms of this rule are not
designed to serve the envisaged purpose of a provisional summary

assessment :-

(@) The power under O 62 r 9A is only exercisable where the application
or resistance to the application is frivolous or vexatious or for some
other reason makes the order just in the circumstances. The power to
make a provisional summary assessment ought to cover all such

cases, but should be wider and more general, enabling the court to

463

See Section 27.
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(b)

make a provisional summary assessment where appropriate, for

instance, where this is likely to save costs.

An interim order is made under O 62 r 9A on the assumption that
there will be a full taxation at the end. A provisional summary
assessment should be made on the basis that a taxation should not
follow unless a significant difference of award is thought likely to

result, with sanctions prescribed to discourage challenges unless they

are likely to yield proportionate benefits to the challenger.

Recommendation 92: Judges and masters should be empowered to
make provisional summary assessments of costs, whereby the
assessed sum must promptly be paid but allowing either party, at the
end of the main proceedings, to insist on a taxation of the relevant
costs with a view to adjusting the quantum of the payment made, but
with the party who insists on such a taxation being at risk as to a
special order for the costs of the taxation and other possible sanctions
in the event that the taxation does not result in a proportionate benefit

to him.
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Section 18: Wasted costs

Proposals 33 and 34

Proposal 33

In place of the powers currently conferred on the court by RHC Order 62 r 8(1),
the court’s power to make wasted costs orders against solicitors should be
exercisable where the wasted costs are incurred as a result of any improper,
unreasonable or negligent act or omission on the part of a solicitor or any
employee of such solicitor, or which costs, in the light of any such act or omission
occurring after they were incurred, the court considers it unreasonable to expect
that party to pay.

Interim Report paras 463-467

Proposal 34

The court’s power to make wasted costs orders against solicitors should be
extended to cover barristers.

Interim Report paras 463-468

546. The court’s jurisdiction to make wasted costs orders is presently contained
in O 62 r 8 which materially provides as follows :-

“(1)  Subject to the following provisions of this rule, where in any proceedings

costs are incurred improperly or without reasonable cause or are wasted

by undue delay or by any other misconduct or default, the Court may

make against any solicitor whom it considers to be responsible whether
personally or through a servant or agent an order -

(a) disallowing the costs as between the solicitor and his client; and

(b) directing the solicitor to repay to his client costs which the client
has been ordered to pay to other parties to the proceedings; or

(©) directing the solicitor personally to indemnify such other parties
against costs payable by them.
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547.

548.

Notes

(2) No order under this rule shall be made against a solicitor unless he has
been given a reasonable opportunity to appear before the Court and show
cause why the order should not be made [with certain exceptions].”

It seems clear that the words “by any other misconduct or default” in O 62 r
8(1) indicate that the impropriety, unreasonableness or delay required to
trigger a wasted costs liability must be such as to amount to misconduct.
Thus, Sir Thomas Bingham MR, giving the judgment of the English Court
of Appeal in the leading case of Ridehalgh v Horsefield [1994] Ch 205,
explained the meaning which the concepts of “improper” and

“unreasonable” have traditionally been given in this context as follows :-

“‘Improper’ means what it has been understood to mean in this context for at
least half a century. The adjective covers, but is not confined to, conduct which
would ordinarily be held to justify disbarment, striking off, suspension from
practice or other serious professional penalty. It covers any significant breach of a
substantial duty imposed by a relevant code of professional conduct. But it is not
in our judgment limited to that. Conduct which would be regarded as improper
according to the consensus of professional (including judicial) opinion can be
fairly stigmatised as such whether or not it violates the letter of a professional
code.

‘Unreasonable’ also means what it has been understood to mean in this context
for at least half a century. The expression aptly describes conduct which is
vexatious, designed to harass the other side rather than advance the resolution of
the case, and it makes no difference that the conduct is the product of excessive
zeal and not improper motive. But conduct cannot be described as unreasonable
simply because it leads in the event to an unsuccessful result or because other
more cautious legal representatives would have acted differently. The acid test is
whether the conduct permits of a reasonable explanation. If so, the course
adopted may be regarded as optimistic and as reflecting on a practitioner’s
judgment, but it is not unreasonable.”***

Proposals 33 and 34 raised for consultation the possibility of extending

liability for wasted costs in two ways :-

464

At 232.
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Notes

(a) by lowering the threshold for liability to encompass cases where
wasted costs are incurred as a result of negligence which does not
itself amount to a species of misconduct, along the lines adopted in

England and Wales; **° and,
(b) by making barristers also liable for wasted costs.

There is no doubt that including cases of negligence which do not involve
misconduct within the wasted costs jurisdiction would involve a significant
extension of liability. Explaining “negligence” within the context of the
English statute, Sir Thomas Bingham MR rejected the submission that an
actionable breach of the legal representative’s duty to his own client had to
be shown, stating :-

...... we are clear that ‘negligent’ should be understood in an untechnical way to

denote failure to act with the competence reasonably to be expected of ordinary
members of the profession.”**

The negligence in question has, however, to be of the kind that would

support an action for negligence and so would involve :-

...... advice, acts or omissions in the course of their professional work which no
member of the profession who was reasonably well-informed and competent
would have given or done or omitted to do;” or an error “such as no reasonably
well-informed and competent member of that profession could have made.” *’

Nonetheless, it is clear that this head of liability casts its net more widely

than the present grounds involving impropriety or unreasonableness in the

nature of misconduct.

465

466

467

In the Supreme Court Act 1981 s 51(6) as amended by the Courts and Legal Services Act
1996, s 4 and CPR 48.7.

Ridehalgh v Horsefield (supra) at 233.
Saif Ali v Sydney Mitchell & Co [1980] AC 198, 218, 220, per Lord Diplock.
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550.

551.

Notes

The consultation response

The lowering of the threshold canvassed in Proposal 33 attracted little
support. While stating that the proposal was not necessarily opposed in
principle, the Bar Association pointed to complications being encountered
in the developing case-law in England and Wales. The Law Society was in
favour of a greater use of disciplinary costs orders where there was
misconduct or “sharp practice”, but it is not clear that they supported
liability based on negligence. One set of chambers objected to Proposal 33
on the ground that it was inextricably linked to important issues of
substantive law which had not yet been settled, making it undesirable to
extend liability in an uncertain context. The BSCPI thought that any such
extension of liability should be deferred until the reforms being proposed
had bedded down. A certain solicitors’ firm pointed out that extended
liability for wasted costs could lead to raised professional indemnity

48 considered

premiums and higher costs. A number of other respondents
the O 62 r 8 scheme sufficient. The DOJ supported the extension, but
thought it should not extend to cover “improper” conduct which it took as

entailing too great a lowering of the threshold.

In contrast, the suggestion in Proposal 34 that barristers should also be
liable for wasted costs received support from most quarters on the basis that
different treatment of solicitors and barristers in this context could not be
justified.*® However, the Bar Association stressed the need always to bear

in mind the duty of the barrister fearlessly to uphold the interests of the

468

469

Including two firms of solicitors and the HKMLA.

Including the Bar Association, the Law Society, the DOJ, the HKMLA, one set of
barristers’ chambers, the BCC and two firms of solicitors.
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553.

554.

Notes

client, to accept instructions on the cab rank principle, and so forth. The

BSCPI was opposed to the proposed extension.

The Working Party’s view

In the light of the responses received and for the reasons set out below, the
Working Party’s view is that the threshold for making wasted costs orders
should not be lowered to include negligence not amounting to misconduct,
but that the jurisdiction should be extended to cover barristers. It

recommends rejection of Proposal 33 but adoption of Proposal 34.

It is necessary for the court to have power to make wasted costs orders
against legal representatives who, due to their misconduct in the course of
proceedings, cause unnecessary costs to be incurred. Where this happens, it
would be unfair to have the blameless client foot the bill for the costs
awarded to the other party or, indeed, to require him to pay his own lawyers
for such unwanted “services”. The Working Party is therefore entirely in

favour of retaining the power presently found in O 62 r 8.

However, it must be recognized that potential dangers may attend the
invocation and exercise of this power, particularly in relation to wasted
costs orders sought by a party against the lawyers acting for an opposing
party in the litigation. First, as the English courts have noted, litigation over
such wasted costs has threatened in recent years to become “a new and
costly form of satellite litigation.”’® Secondly, there is a risk of the wasted
costs jurisdiction being misused for the purpose of putting pressure on the

other sides’ legal representatives, a situation which is made more

470

Ridehalgh v Horsefield [1994] Ch 205 at 239.
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556.

Notes

complicated where privilege is not waived by their client. An important
reason for not lowering the threshold to embrace negligence simpliciter is
that such extension of liability would be likely to exacerbate the dangers
mentioned above. It is in any event desirable, while maintaining the O 62
r 8 regime, to consider steps which may be taken with a view to protecting

against such threats.

Recommendation 93: Proposal 33 (for including negligence not
amounting to misconduct as a ground for making a wasted costs

order) should not be adopted.

Satellite litigation on wasted costs

The risk of disproportionate satellite litigation being spawned by the wasted
costs jurisdiction is real. In Ridehalgh v Horsefield, the English Court of
Appeal noted that the number and value of wasted costs orders applied for,
and the costs of litigating them, had risen sharply, warning that “the remedy

should not grow unchecked to become more damaging than the disease.””!

Eight years later, in Medcalf v Mardell [2002] 1 AC 120, when in the House
of Lords, Lord Bingham lamented that :-
...... the clear warnings given in that [1994] case have not proved sufficient to

deter parties from incurring large and disproportionate sums of costs in pursuing
protracted claims for wasted costs, many of which have proved unsuccessful.”*"?

471

472

[1994] Ch 205 at 225-6.
At 129 §13.
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559.

Notes

Research cited by the House of Lords showed that some wasted costs
hearings lasted much longer than the original litigation and ran up costs
overshadowing the costs said to have been wasted. It was also found that

most wasted costs applications failed and that those that succeeded often

involved disproportionate costs.*”

Two principles laid down in the case-law to guide the court’s exercise of
discretion are important in this context and provide the basis for procedural

enhancements to address the risk of disproportionate satellite litigation.

As explained in Ridehalgh v Horsefield, the court exercises its discretion at

two stages :-

...... the jurisdiction to make a wasted costs order is dependent at two stages on
the discretion of the court. The first is at the stage of initial application, when the
court is invited to give the legal representative an opportunity to show cause. This
is not something to be done automatically or without careful appraisal of the
relevant circumstances. The costs of the inquiry as compared with the costs
claimed will always be one relevant consideration. This is a discretion, like any
other, to be exercised judicially, but judges may not infrequently decide that
further proceedings are not likely to be justified. The second discretion arises at
the final stage. Even if the court is satisfied that a legal representative has acted
improperly, unreasonably or negligently and that such conduct has caused the
other side to incur an identifiable sum of wasted costs, it is not bound to make an
order, but in that situation it would of course have to give sustainable reasons for
exercising its discretion against making an order.”*’* (Italics supplied)

The first principle, reflected in the italicised words, is that any risk of a
wasted costs claim being disproportionately costly should be treated as an
important negative factor in the court’s first stage decision as to whether the

lawyer in question should be invited to “show cause” under O 62 r 8(2).

473

474

Hugh Evans, “The Wasted Costs Jurisdiction” (2001) 64 MLR 51.
Ridehalgh v Horsefield (supra) at 239.
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Notes

Secondly, the cases have stressed that the wasted costs jurisdiction should

only be invoked and orders made in clear cases.

(a) As Lord Woolf stated in Wall v Lefever [1998] 1 FCR 605: “It must
be used as a remedy in cases where the need for a wasted costs order
is reasonably obvious.” It is a summary remedy and only to be used
where there is “a clear picture” of the fault of the legal

representative.*”

(b) The need to restrict the exercise of such power to cases capable of
summary treatment was also emphasised in Harley v McDonald
[2001] 2 AC 678, in relation to the New Zealand courts’ inherent
jurisdiction to order barristers and solicitors to pay costs

unnecessarily incurred. The Privy Council commented :-

“As a general rule allegations of breach of duty relating to the conduct of the case
by a barrister or solicitor with a view to the making of a costs order should be
confined strictly to questions which are apt for summary disposal by the court.
Failures to appear, conduct which leads to an otherwise avoidable step in the
proceedings or the prolongation of a hearing by gross repetition or extreme
slowness in the presentation of evidence or argument are typical examples. The
factual basis for the exercise of the jurisdiction in such circumstances is likely to
be found in facts which are within judicial knowledge because the relevant events
took place in court or are facts that can easily be verified. Wasting the time of
the court or an abuse of its processes which results in excessive or unnecessary
cost to litigants can thus be dealt with summarily on agreed facts or after a brief
inquiry if the facts are not all agreed.”*"®

In the Working Party’s view, this approach should be adopted when an
application is made under O 62 r 8. The court should refuse to invite the

lawyer in question to “show cause” unless on the material before it there is a

475

476

See also Tolstoy-Miloslavsky v Aldington [1996] 1 WLR 736 at 747 and Fletamentos
Maritimos SA v Effjohn International BV (Unreported, English Court of Appeal,
10 December 1997).

At 703, §50.
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clear case which, if unanswered, would justify a wasted costs order.
Nebulous or highly arguable allegations likely to lead to disproportionate
satellite litigation should not be accepted as a basis for a wasted costs

application.

These principles should be incorporated in rules of court or practice
directions. Paragraphs 53.4, 53.5 and 53.6 of the CPR’s Practice Direction

on Costs,"”’

provide a useful model which should be adopted with suitable
adaptations, including elimination of references to liability on the basis of
negligence. Those paragraphs (set out without modification) provide as
follows :-

“53.4 1t is appropriate for the court to make a wasted costs order against a legal
representative, only if-

(1) the legal representative has acted improperly, unreasonably or
negligently;

(2) his conduct has caused a party to incur unnecessary costs; and

3) it is just in all the circumstances to order him to compensate that
party for the whole or part of those costs.

53.5 The court will give directions about the procedure that will be followed in
each case in order to ensure that the issues are dealt with in a way which
is fair and as simple and summary as the circumstances permit.

53.6  As a general rule the court will consider whether to make a wasted costs
order in two stages-

(1) in the first stage, the court must be satisfied-

(a) that it has before it evidence or other material which, if
unanswered, would be likely to lead to a wasted costs order
being made; and

(b) the wasted costs proceedings are justified notwithstanding
the likely costs involved.

471

48PD 4.
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(2) at the second stage (even if the court is satisfied under paragraph
(1)) the court will consider, after giving the legal representative an
opportunity to give reasons why the court should not make a
wasted costs order, whether it is appropriate to make a wasted
costs order in accordance with paragraph 53.4 above.”

Recommendation 94: Rules along the lines of paragraphs 53.4 to
53.6 of the CPR Practice Direction on Costs, modified to exclude
reference to liability based on negligence, should be issued providing
guidance for the exercise of the court’s discretion and discouraging

disproportionate satellite litigation in relation to wasted costs orders.

18.4 Pressurising the opposition

563.

564.

The foregoing discussion has proceeded on the assumption that a party may
obtain a wasted costs order not merely against his own lawyers, but against
those acting for the other side in the proceedings. Applications to that end
have generally been the focus of concern regarding satellite litigation.
There is no doubt that the court has jurisdiction to make such orders. Such
power was held to exist as part of the inherent jurisdiction of the court:
Myers v Elman [1940] AC 282. Order 62 r 8(1)(c) expressly empowers the
court to direct the solicitor personally to indemnify other parties to the
litigation against costs payable by them. And the power has recently been
confirmed in the context of the English rules and statute in Medcalf v

Mardell [2002] 1 AC 120.

The existence of such a jurisdiction will inevitably tempt some litigants to
invoke or threaten to invoke it without proper foundation with the intention

of pressurising or intimidating the lawyers on the other side. This would
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obviously be wrong, as recognized by the English Court of Appeal in
Orchard v South Eastern Electricity Board [1987] QB 565, where Sir John
Donaldson MR stated :-

“Whilst there can be no objection to an application under Ord 62, r 8 at the
conclusion of a hearing, given appropriate facts, it is quite another matter where
such an application is threatened during or prior to the hearing. Objectivity is a
vital requirement of professional advisers. Hence, for example, the rejection of
contingency fees and the impropriety of a solicitor acting for co-defendants.
Threats to apply on the basis that the proceedings must fail not only make the
solicitor something in the nature of a co-defendant, but they may well, and rightly,
make him all the more determined not to abandon his client, thereby losing a
measure of objectivity.”*’®

This was supported by the Court of Appeal in Ridehalgh v Horsefield while
drawing a distinction between intended intimidation and giving fair

warning :-

“We entirely agree with the view expressed by this court in Orchard v South
Eastern Electricity Board [1987] QB 565 that the threat of proposed applications
should not be used as a means of intimidation. On the other hand, if one side
considers that the conduct of the other is improper, unreasonable or negligent and
likely to cause a waste of costs we do not consider it objectionable to alert the
other side to that view; the other side can then consider its position and perhaps
mend its ways. Drawing the distinction between unacceptable intimidation and
acceptable notice must depend on the professional judgment of those
involved.”*”

The court in Ridehalgh v Horsefield also agreed that applications should
generally only be made at the end of the proceedings, pointing to the
opposite danger to that mentioned by Sir John Donaldson, namely, that an

application at the interlocutory stage might cause the lawyers concerned to

478

479

At 577-8.
[1994] Ch 205 at 237-8.
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570.

Notes

stop acting in the matter, depriving their client of the representation of his

choice.*®

In the Working Party’s view, appropriate measures aimed at preventing
intimidatory misuse of the wasted costs jurisdiction should be adopted in
rules of court or practice directions. This arises both in relation to the
making of an application to the court for wasted costs proceedings to be
started against the other side’s lawyers and to threatening wasted costs

proceedings beforehand.

In relation to the making of applications to the court, adoption of
Recommendation 94 should go a long way towards excluding unfounded or
poorly particularised applications made with a view to intimidation. The
court would give such applications short shrift (and order suitable penalties
against the applicants) where the applications are plainly made without
evidence or other material which, if unanswered, would be likely to lead to a

wasted costs order being made.

Additionally, in line with the dicta cited above, it ought to be laid down as a
general rule that applications for wasted costs orders against lawyers for
opposing parties should not be made until the conclusion of the relevant

proceedings.

As to the threatening of such proceedings, a rule should make it clear (i) that
it is improper to threaten wasted costs proceedings with a view to
pressurising or intimidating the other party or his lawyers; and (ii) that any

party who wishes to put the other side’s lawyers on notice of a potential

480

At 238.
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18.5
571.

claim for wasted costs against them should refrain from doing so unless he
is able, when doing so, to particularise the misconduct of such lawyers
which is alleged to be causing him to incur wasted costs and to identify the

evidence or other materials relied on in support.

Recommendation 95: Applications for wasted costs orders should
generally not be made or entertained until the conclusion of the

relevant proceedings.

Recommendation 96: Rules should be issued making it clear (i) that
it is improper to threaten wasted costs proceedings with a view to
pressurising or intimidating the other party or his lawyers; and (ii)
that any party who wishes to put the other side’s lawyers on notice of
a potential claim for wasted costs against them should not do so
unless he is able, when doing so, to particularise the misconduct of
such lawyers which is alleged to be causing him to incur wasted costs

and to identify evidence or other materials relied on in support.

Where privilege is not waived

The threat of wasted costs proceedings by one party against another party’s
lawyers 1is potentially especially serious where justification of the
respondent lawyer’s conduct cannot be given because his own client’s

privilege has not been waived. As Lord Steyn pointed out in Medcalf v
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Notes

Mardell,” the decision of the House of Lords in R v Derby Magistrates’
Court, Ex p B[1996] AC 487 at 507, ascribed to legal professional privilege
an absolute character and appears to pre-empt the creation of exceptions in
the interests of justice. Accordingly, since the privilege is the client’s and
not the barrister’s or solicitor’s to waive, the difficulty the lawyers face if
they are unable to rebut the suggestion of misconduct by divulging their

instructions or advice to their client is obvious.

The House of Lords has recognized this difficulty and conferred substantial
protection on legal representatives who find themselves in that position.
Lord Bingham stated the proper approach as follows :-
“Where a wasted costs order is sought against a practitioner precluded by legal
professional privilege from giving his full answer to the application, the court
should not make an order unless, proceeding with extreme care, it is (a) satisfied

that there is nothing the practitioner could say, if unconstrained, to resist the order
and (b) that it is in all the circumstances fair to make the order.”***

This approach would almost certainly also be adopted in Hong Kong.

Extending liability to barristers

Important public policy considerations have been relied on as grounds for
resisting the imposition of liability for wasted costs on barristers. Similar
grounds have been advanced for upholding barristers’ immunity from suit
(which a liability for wasted costs encroaches upon). Such grounds were
enumerated in Ridehalgh v Horsefield (at 235) as including :-

...... the requirement that advocates should be free to conduct cases in court
fearlessly, independently and without looking over their shoulders; the need for

481

482

[2003] 1 AC 120 at 138 §30.
At 136, §23.
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finality, so that cases are not endlessly relitigated with the risk of inconsistent
decisions; the advocate’s duty to the court and to the administration of justice; the
barrister’s duty to act for a client, however unsavoury; the general immunity
accorded to those taking part in court proceedings; the unique role of the
advocate; and the subjection of advocates to the discipline of their professional
bodies.”

574. The Working Party recognizes the importance of these considerations.
However, it does not follow that they justify the total exemption of
barristers from any possible liability for wasted costs incurred as a result of
their misconduct. The proper approach is (as the Bar Association evidently
accepts) for these considerations to be given weight when deciding whether
there has been any misconduct and in deciding how the court’s discretion
ought to be exercised in any particular case. Sir Thomas Bingham MR put

it as follows :-

“Although we are satisfied that the intention of this legislation is to encroach on
the traditional immunity of the advocate by subjecting him to the wasted costs
jurisdiction if he causes a waste of costs by improper, unreasonable or negligent
conduct, it does not follow that we regard the public interest considerations on
which the immunity is founded as being irrelevant or lacking weight in this
context. Far from it. Any judge who is invited to make or contemplates making
an order arising out of an advocate’s conduct of court proceedings must make full
allowance for the fact that an advocate in court, like a commander in battle, often
has to make decisions quickly and under pressure, in the fog of war and ignorant
of developments on the other side of the hill. Mistakes will inevitably be made,
things done which the outcome shows to have been unwise. But advocacy is
more an art than a science. It cannot be conducted according to formulae.
Individuals differ in their style and approach. It is only when, with all allowances
made, an advocate’s conduct of court proceedings is quite plainly unjustifiable
that it can be appropriate to make a wasted costs order against him.””**?

Recommendation 97: Barristers should be made subject to liability

for wasted costs under O 62 r 8.

Notes
483 Ridehalgh v Horsefield (supra) at 236.
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Section 19: Witness statements and evidence

Proposals 35 to 37

Proposal 35

A rule should be adopted giving the court express powers to exercise control over
the evidence to be adduced by the parties by giving directions as to the issues on
which it requires evidence; the nature of the evidence which it requires to decide
those issues; and the way in which the evidence is to be placed before the Court.,
Such power extends to powers to exclude evidence that would otherwise be
admissible and to the limiting of cross-examination.

Interim Report paras 469-479

Proposal 36

For the avoidance of doubt, the High Court Ordinance should be amended to
provide an express rule-making power permitting the court to restrict the use of
relevant evidence in furtherance of the overriding objective.

Interim Report paras 469-479

Proposal 37

A rule should be adopted to promote flexibility in the court’s treatment of witness
statements, by expressly catering for reasonable applications for witnesses to be
allowed to amplify or to add to their statements.

Interim Report paras 480-483

575. In relation to the evidence of witnesses of fact (as opposed to expert
witnesses), the Interim Report identified as an increasingly serious problem
the practice — especially in heavy cases — of the parties overloading the

evidence and investing disproportionate effort and expenditure in the
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19.1
576.

577.

Notes

preparation of witness statements. It noted that in England and Wales, three
strategies had been adopted in answer, namely: (i) giving the court greater
powers to limit the evidence adduced; (ii) introducing greater flexibility in
allowing witness statements to be supplemented; and (iii) deterring over-

elaboration with adverse costs orders.

Consultation response to Proposals 35 and 36

Proposals 35 and 36 address the first strategy and were based upon CPR

32.1 which provides as follows :-

“(1)  The court may control the evidence by giving directions as to —
(a) the issues on which it requires evidence;

(b) the nature of the evidence which it requires to decide those issues;
and

() the way in which the evidence is to be placed before the court.

(2)  The court may use its power under this rule to exclude evidence that
would otherwise be admissible.

(3)  The court may limit cross-examination.”

The Interim Report noted that such a rule was potentially controversial.
And so it proved to be. While recognizing that excesses relating to witness
statements and evidence had to be curbed, respondents to the consultation
generally felt that CPR 32.1 goes much too far.®" There was strong
objection to the court excluding evidence which is admissible. The general
view was that the court ought instead to use its case management powers

and costs sanctions to deter prolixity rather than attempt to exclude

484

Those objecting to Proposals 35 and 36 included the Bar Association, the BSCPI, the
Law Society, the LAD, the BCC, the Hon Ms Miriam Lau, speaking in Legco and three
firms of solicitors.
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evidence. The few who thought the Proposals acceptable in principle*® did

so with important qualifications.

The Bar Association pointed to the fundamental common law principle in
civil cases that the parties may adduce relevant factual evidence and, in
doing so, may decide what witnesses to call and in what order,* the judge
having no power to call witnesses of his own motion, without the consent of
the parties.”’” They argued that a rule like CPR 32.1 would make great
inroads on this principle and would place heavy burdens on the judge,
requiring him to descend into the arena and giving rise to a grave danger of
perceived partiality. Other reforms suggested in the Interim Report
supported by the Bar Association were thought sufficient to ensure that the
issues would be more clearly brought out so that relevance could more
easily be determined. Taken together with the ‘“considerable moral
authority” which the court already can exercise to determine the course of

the trial,"™ such inroads were said to be unnecessary and dangerous.

Other points of significance were raised by other respondents. Some

questioned the practicality of a procedure for the court to exclude or limit

485

486

487

488

Including a set of barristers’ chambers (who thought the power should be restricted to
clearly defined categories of cases); the High Court masters (who thought it would be
necessary to link the power to a docket system); the District Court masters and judges
(who thought persuasive reasons for exclusion would have to be given to prevent a sense
of grievance) and an individual respondent (basing his comments on practice in
arbitrations).

Citing Bradford CC v K (Minors) [1990] Fam 140 at 153-4; D v NSPCC [1978] AC 171
at 239; Briscoe v Briscoe [1968] P 501.

Citing Re Enoch and Zaretsky, Bok & Co’s Arbitration [1910] 1 KB 327; Kesse v
Secretary of State for the Home Department (Unreported, English Court of Appeal, 7
February 2001) and Jones v NCB [1957] 2 QB 55.

As pointed out by Lord Simon in D v NSPCC [1978] AC 171 at 239.
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19.2
580.

581.

evidence either in advance or in some other manner that would achieve
savings in time. How could the court be sure that the evidence was of such
marginal relevance that it deserved to be excluded unless it had heard it and
was able to weigh it? This was the LAD’s view and lay behind the High
Court masters’ suggestion that the power should be linked to a docket
system. It also appears to underpin the suggestion that the rule be confined
to specific categories of evidence, such as witnesses giving repetitive
evidence. The Hon Ms Miriam Lau, speaking in Legco, similarly suggested
that control should be exerted by setting time-limits rather than excluding

evidence in particular areas.

The Working Party’s view

The Working Party agrees with the predominant view that the high level of
judicial proactivity required to operate a rule along the lines of CPR 32.1
does not appear necessary or desirable in the circumstances of Hong Kong.
Given the reforms proposed, including those relating to verified pleadings, a
questionnaire at the stage of the summons for directions, tighter case
management and a pre-trial review, the issues between the parties and the
relevance or otherwise of evidence ought generally to be clear. In such a
context, the existing powers of the court are likely to be sufficient,
particularly if more effectively exercised, to keep out irrelevant evidence

and to discourage prolixity.

As discussed in greater detail in connection with Proposal 41 below, the
court should exercise general overall control against undue prolixity at the
trial by giving directions setting broad time-limits for each segment of the
trial (for opening and closing submissions and each witness to be called) at

the pre-trial review, but leaving it to the parties to decide which witnesses
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and what evidence to call in the time available, subject to a power to limit

the number of witnesses called on a particular issue.*”

582. If, despite such precautions and despite discouragement from the bench, one
of the parties nevertheless persists in an unduly prolix investigation of quite
marginal issues, the case might (as the Bar Association pointed out) justify
the exclusion of such evidence as “insufficiently relevant”, adopting the
approach taken by Hoffmann LJ in the English Court of Appeal in Vernon v
Bosley [1994] PIQR 337. While upholding the general common law
proposition that a judge has no discretion to exclude admissible evidence in

a civil case, his Lordship stated as follows :-

“The cardinal principle of admissibility is relevance. But relevance is always a
matter of degree. How relevant must evidence be in order to be admissible?
Ordinarily, the threshold is very low. It is an important aspect of an adversary
system of justice that a party should so far as possible be allowed to decide how
to present his case. If he or his counsel thinks that an item of evidence or a line of
cross-examination may be relevant, the court is generally very reluctant to shut it
out. He should not be left with a feeling that he might have won if only he had
been allowed to adduce evidence or ask questions which the judge refused to hear.
Nor should he be unnecessarily controlled or directed in the way he conducts his
presentation of evidence or cross-examination. Particularly if he is represented by
a professional advocate on whose sense of responsibility the court can rely. The
judgment of Denning LJ in Jones v National Coal Board [1957] 2 QB 55 is a
classic statement of the case for judicial abstention.

But there are limits to the extent to which the parties can be allowed free rein. A
party’s right to choose how to present his case may have to be balanced against
other legitimate public or private interests. For example, both the opposing party
and the general public have an interest in keeping down the length and cost of
litigation. On this ground, the judge will sometimes rule inadmissible the
exploration of side-issues which, though possibly having some potential
relevance, do not appear sufficiently relevant to justify the time and expense
which would be required to investigate them.”*"

Notes

489 See the discussion of O 34 5A of the Western Australian Supreme Court Rules in
Section 21 below.

0 11994] PIQR 337 at 339.
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583.

Notes

The operation of this principle was illustrated by the exclusion of similar

fact evidence in civil cases which :-

...... shows that the degree of relevance needed for admissibility is not some
fixed point on a scale, but will vary according to the nature of the evidence and in
particular the inconvenience, expense, delay or oppression which would attend its
reception. Similar fact evidence is an obvious case in which the prospect of
having to investigate collateral issues makes it impossible for the court to take the
relaxed attitude to relevance which it would ordinarily prefer.”*"

His Lordship summarised the approach as follows :-

“It therefore seems to me that although a judge has no discretion to exclude
admissible evidence, his ruling on admissibility may involve a balancing of the
degree of relevance of the evidence against other considerations which is in
practice indistinguishable from the exercise of a discretion. It is in my view
essential, if judges are to be able to keep the length of trials within bounds and
conduct the proceedings with due sensitivity to the interests of third parties and
the wider public interest, that they should have the same latitude in deciding how
the balance should be struck as this court would accord to the exercise of a
discretion.”*”

Such a power may usefully be kept in reserve to be used, for instance, to
stop what has been demonstrated to be an unjustifiably prolix examination
or cross-examination of a witness. While the evidence might initially have
been relevant and admissible, repetitions and reiterations may take further
evidence along the same lines across the “insufficiently relevant” line and
justify intervention by the court. Such an approach would be consonant
with existing principle and authority and would be reactive rather than
proactive. It would not involve the court in any attempt at delimiting
beforehand the issues on which it requires evidence, the nature of the

evidence required, or how it is to be placed before the court. A practice

491

492

At 340.
1bid.
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direction giving notice of the court’s intention to adopt this approach should

be issued.

Recommendation 98: Proposals 35 and 36 (for the introduction of
legislation and rules empowering the court to give directions defining
the issues on which it requires evidence; what evidence it requires;
and how the evidence is to be placed before the court) should not be

adopted.

Recommendation 99: A practice direction should be issued giving
notice of the court’s intention to curb excessive and prolix
examination and cross-examination by more stringently excluding
irrelevant evidence and, where relevance of the evidence has been
rendered marginal by repetition and prolixity in examination or cross-
examination, treating the evidence produced by further reiteration as
inadmissible on the ground that it is insufficiently relevant to qualify

as admissible.

584. The foregoing discussion and Recommendations are also relevant to

Proposal 41, set out below.
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19.3
585.

586.

19.4
587.

588.

Notes

Consultation response to Proposal 37

This proposal addressed the second strategy mentioned above, namely, that
of introducing greater flexibility by allowing witness statements to be
supplemented orally with a view to discouraging the over-working of

witness statements. It attracted general support.*”

A number of respondents added the rider that such flexibility should not be
secured at the cost of allowing the other party to be taken by surprise.

The Working Party’s view
As indicated in the Interim Report, the present rule, O 38 r 2A(7)(b),

permits a witness statement to be supplemented in testimony in very limited
circumstances. A witness is generally only allowed to give evidence the
substance of which has been included in the witness statement. He is
allowed to go further only if the other parties consent; or if the court had
previously directed that the witness statement should be limited to stated
1ssues; or if the additional evidence relates to matters which have arisen

since serving the witness statement.

The Working Party favours replacing that rule with a rule along the lines of
CPR 32.5(3) and (4) as canvassed in the Interim Report. They state as

follows :-

“(3) A witness giving oral evidence at trial may with the permission of the
court —

(a) amplify his witness statement; and

493

Including from the Bar Association, the BSCPI, the Law Society, the LAD, the High
Court masters, the masters and judges of the District Court, one set of barristers’
chambers and a firm of solicitors.
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589.

590.

(b) give evidence in relation to new matters which have arisen since
the witness statement was served on the other parties.

(4)  The court will give permission under paragraph (3) only if it considers
that there is good reason not to confine the evidence of the witness to the
contents of his witness statement.”

This maintains the basic position that a witness is generally to be confined
to the contents of his witness statement. However, the court has a general
discretion to allow him to go beyond such contents if there is “good reason”
to do so. The court’s discretion would no longer be restricted to the narrow
categories set out in O 38 r 2A(7)(b). Where, for instance, the amplifying or
supplementary evidence would take the other side by surprise, the court
could be expected to disallow it unless there was good reason to do
otherwise, in which case it would be likely to let in the evidence on terms

designed to avoid prejudice to the other side.

Recommendation 100: Proposal 37 (for introducing greater
flexibility in permitting a witness to amplify or supplement his
witness statement) should be adopted, replacing O 38 r 2A(7)(b) by a

rule along the lines of CPR 32.5(3) and (4).

Little needs to be said about the third strategy mentioned above. The court
has ample power to require a party who has been prolix or who has
unnecessarily prolonged a hearing to compensate the other party in costs.
The use of this power to deter over-elaboration of witness statements and

evidence was generally supported.
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Section 20: Expert evidence

Proposals 38 to 40

Proposal 38

Provisions aimed at countering the inappropriate and excessive use of expert
witnesses should be adopted, giving the court control of the scope and use of
expert evidence to be adduced.

Interim Report paras 485-493, 518

591.

592.

The Interim Report identified two major problems concerning expert

evidence in the existing civil justice system :-

(a) the inappropriate or excessive use of experts, which increases costs,

the duration of proceedings and their complexity; and,

(b) partisanship and a lack of independence amongst experts, devaluing

their role in the judicial process.

Proposal 38 seeks to address the first of these problems, canvassing the
introduction of a rule along the lines of CPR 35.4 which would give the
court a discretion to exclude proposed expert evidence. CPR 35.4 provides
that “No party may call an expert or put in evidence an expert’s report

without the court’s permission.”
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20.1
593.

20.2
594.

Notes

The consultation response

The response was mixed. The proposal was supported by a number of
respondents,®* but the weight of opinion was against such a change. Thus,
the Bar Association was not in favour of the court having power to “exclude
altogether relevant and admissible expert evidence” and favoured retaining
the existing regime for regulating expert evidence. This view was shared by
the Law Society, the LAD, the DOJ, the HKMLA, the BCC, the SCLHK
and a firm of solicitors, several of them commenting that use of costs
sanctions would suffice. In a valuable submission from the Academy of
Experts, a professional association of expert witnesses based in London but
with Hong Kong members and a Hong Kong Committee, commented that in
England :-

“There is a perception that the power to refuse permission for expert evidence

was over-used in its first year of introduction in England. Indeed many believe
that it is still being used inappropriately.”

The court’s present powers to control expert evidence

Expert evidence is treated differently from purely factual evidence. With
the abolition in 1999 of hearsay as a general ground of inadmissibility in
civil cases,*” the main basis upon which factual evidence is presently
excluded as inadmissible, is lack of relevance. The Working Party has

recommended*”® against the court taking up powers to exclude relevant and

494

495

496

Those in favour included the APAA, the High Court masters, the HKIS, two firms of
solicitors and a set of barristers’ chambers. Another firm of solicitors thought it might
only suit smaller cases and the BSCPI thought it would be acceptable only if the courts
were not over-zealous in excluding the evidence.

By s 47 of the Evidence Ordinance, Cap 8.

Recommendations 98 and 99.
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595.

596.

Notes

admissible factual evidence and has instead proposed that the court should
adopt a more stringent approach to relevance, viewed as a matter of degree,
and to limit its control of prolix evidence to the setting of time-limits for
witnesses and limiting the number of witnesses one may call on a particular

issue.®’

Expert evidence has always been, and still is, subject to much greater
control by the court. This is reflected in section 58(1) of the Evidence
Ordinance, which states :-

“Subject to any rules, where a person is called as a witness in any civil

proceedings, his opinion on any relevant matter on which he is qualified to give
expert evidence shall be admissible in evidence.”

While the section is framed in terms declaring in principle the admissibility
of expert opinion evidence, it makes it clear (confirming the common law
position) that such admissibility is dependent upon certain conditions being

satisfied. In particular :-
(a)  the subject matter of the opinion must fall within an area in which
expert evidence may properly be given;

(b) the witness must be qualified as an expert to give the evidence of the

type in question; and,
(c)  his evidence must be relevant to the issues being litigated.

The first two of these admissibility conditions relate to the witness and the

evidence qualifying for expert status and the third concerns relevance. In R

497

See the discussion of Proposal 41 in Section 21 below.
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597.

598.

Notes

v Bonython [1984] SASR 45 at 46,*® King CJ explained the court’s

approach to the first two conditions as follows :-

“Before admitting the opinion of a witness into evidence as expert testimony, the
judge must consider and decide two questions. The first is whether the subject
matter of the opinion falls within the class of subjects upon which expert
testimony is permissible. This first question may be divided into two parts: (a)
whether the subject matter of the opinion is such that a person without instruction
or experience in the area of knowledge or human experience would be able to
form a sound judgment on the matter without the assistance of witnesses
possessing special knowledge or experience in the area and (b) whether the
subject matter of the opinion forms part of a body of knowledge or experience
which is sufficiently organised or recognised to be accepted as a reliable body of
knowledge or experience, a special acquaintance with which of the witness would
render his opinion of assistance to the court. The second question is whether the
witness has acquired by study or experience sufficient knowledge of the subject
to render his opinion of value in resolving the issue before the court.”

The requirement of “relevance” is approached broadly. It has been
explained by Evans-Lombe J as “meaning ‘helpful’ to the Court in arriving
at its conclusions.”* His Lordship added that where the evidence and the
witness met the “qualifying” conditions, the evidence :-
“e can still be excluded by the Court if the Court takes the view that calling it
will not be helpful to the Court in resolving any issue in the case justly. Such
evidence will not be helpful where the issue to be decided is one of law or is

otherwise one on which the Court is able to come to a fully informed decision
without hearing such evidence.”"

If the court considers that the evidence sought to be adduced as expert
evidence fails to satisfy one or more of the three conditions mentioned
above, it may exclude it as inadmissible. However, as pointed out by

Butler-Sloss LJ in Re M and R (minors) [1996] 4 All ER 239, it may not be

498

499

500

Cited with approval in The Ardent [1997] 2 Lloyd’s Rep 547 at 597; and in Barings plc
(in liquidation) v Coopers & Lybrand, et al (Unreported) Lexis transcript 9 February
2001, Evans-Lombe J at §35.

Barings plc (in liqguidation) v Coopers & Lybrand, et al (supra), at §23.
At §45.
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599.

600.

Notes

necessary for the court to engage itself in detailed arguments as to
admissibility at the trial since it can deal with evidence of contested

relevance by assigning it such weight as it deserves :-

“If the expert’s opinion is clearly irrelevant, [the Judge] will say so. But if
arguably relevant but in his view ultimately unhelpful, he can generally prevent
its reception by indicating that the expert’s answer to the question would carry
little weight with him. The modern view is to regulate such matters by way of
weight, rather than admissibility.”"

There may of course be challenges to proposed expert evidence mounted
prior to the trial, when questions of admissibility would have to be
confronted. There was at one time doubt whether there was jurisdiction to

entertain a pre-trial challenge since questions of admissibility were thought

2

to lie within the exclusive province of the trial judge.”” However, this

approach has since been rejected and admissibility can and often is

determined before the trial.’” As Chu J puts it :-

“[The] modern judicial approach has moved away from leaving all matters to be
resolved by the trial judge at the trial to an emphasis on effective pre-trial case
management. The court is prepared at an interlocutory stage to exercise its
discretion to exclude evidence, including expert evidence, which it perceives to
be plainly irrelevant : see for instance the judgment of Rogers JA in Ying Ho
Company Limited & Ors v The Secretary of Justice (Unreported) CACV
365/1999. The advantages of such an approach in reducing the costs and the
length of trial are obvious and need no elaboration.”"*

Additionally, section 58(1) provides that admissibility shall be “subject to
any rules.” “Rules” are defined in section 60(2) as “the Rules of the High

501

502

503

504

At 254,
Sullivan v West Yorkshire Passenger Transport Executive [1985] 2 All ER 134.

Woodford and Ackroyd v Burgess [2000] CP Report 79; Ko Chi Keung v Lee Ping Yan
Andrew [2001] 1 HKLRD 829.

Annabell Kin Yee Lee v Lee Wing Kim (May Lee) (Unreported) HCA 9522/1997,
22 November 2001, at §15.
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601.

Notes

Court ...... made under section 54 of the High Court Ordinance, Cap 4.”
Rules have indeed been made which restrict the introduction of expert

evidence in two important ways.

(a)  First, O 38 r 4 provides :-

“The Court may, at or before the trial of any action, order that the number of
medical or other expert witnesses who may be called at the trial shall be limited
as specified by the order.”

(b)  Secondly, O 38 r 36 provides that, except with the court’s leave or the
consent of all parties, no expert evidence may be adduced at the trial
or hearing unless the party seeking to adduce the evidence has first
sought and complied with directions of the court concerning pre-trial
disclosure of the substance of the expert evidence sought to be relied
on. Such disclosure is generally ordered®” by means of disclosing or

exchanging expert reports.

Order 38 r 4 is obviously a useful weapon to deploy against attempts to call
several experts where one would do. Order 38 r 36 is not so much an
attempt at keeping the amount of expert evidence within bounds as a rule
designed “to put an end to the laying of expert ambushes; to the springing
upon a party of oral expert evidence with which he and his counsel are quite
unable to deal.” In other words, its purpose “is to prevent surprise and to
enable cross-examining counsel to be properly prepared at the trial.”* Pre-
trial disclosure of an expert report may of course result in a challenge to its

admissibility before or at the trial.

505

506

O 38 r 37. In personal injury cases, disclosure is catered for in automatic directions
under the RHC: O 25 r 8(1)(b) and (c).

Both quotations are from Herman Iskandar v Bonardy Leo [1988] 1 HKLR 583, per
Hunter JA at 605.
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20.3 The effect of Proposal 38 and the Working Party’s view

602.

603.

It will be evident from the foregoing discussion that the court already enjoys
considerable powers to exclude inappropriate or excessive use of expert
evidence. If the evidence sought to be adduced involves subject-matter not
properly susceptible to expert evidence, or if the witness is not qualified as
an expert in the field, or if the evidence is not relevant, it may be excluded
as inadmissible. If a party is inclined to call a string of experts where this is
not justified, O 38 r 4 allows the court to restrict him to the appropriate
number. Parties are not permitted to adduce expert evidence unless its
substance has first been the subject of pre-trial disclosure. The existing
rules are therefore quite apt to filter out expert evidence which is
inappropriate or excessive. The problem appears to be that the existing

rules are not sufficiently invoked by the parties or applied by the courts.

If the existing rules were to be applied more assiduously, it is difficult to see
what useful role there would be for a general discretionary power to exclude
expert evidence in respect of evidence which has not been excluded under
the present rules. Such evidence would have met the qualifying and
relevance conditions and would be tendered by a duly limited number of
experts, the gist of whose evidence has previously been disclosed to the
other parties. In what circumstances would one wish to exclude some or all
of such evidence? It is possible that one may be faced with experts on either
side who (although duly limited in number) file expert reports which are too
numerous and too elaborate, thereby vastly over-complicating the issues.
However, the court has various means available for coping with such a case.
It could, for instance, require the evidence to be simplified, ordering the
experts to meet pursuant to O 38 r 38, with a view to identifying areas of

common ground and isolating the issues on which they differ. Costs
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sanctions for unnecessarily elaborate reports could be applied. Indeed, if the
expert evidence were to become so over-complicated that it hindered rather
than helped the court, it would run the risk of being held inadmissible as
irrelevant, in that it was not helpful to the court’s decision of the issues in
the case. As with factual evidence, the relevance of expert evidence should

be regarded as a matter of degree.

604. For the foregoing reasons and in the light of consultees’ responses, the
Working Party considers a more general power to exclude expert evidence

unnecessary and recommends against adoption of Proposal 38.

Recommendation 101: Proposal 38 (for giving the court greater
discretionary powers to exclude expert evidence) should not be

adopted.

605. In the Interim Report,’” mention was also made of possible benefits to be
derived from adopting certain ancillary rules. These included :-
(a) CPR 35.4(4), giving the court power to cap recoverable expert fees;

(b) CPR 35.6, allowing a party one chance to put written questions to an

expert to clarify his report; and,

(c) CPR 35.9 enabling a party access to information held by the other

side but not reasonably available to himself.

Notes

S07 At §493.
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606. In its submission, the AE indicated that the experience in England and

Wales is that :-

(a)
(b)

(c)

CPR 35.4(4) is not used in practice;

CPR 35.6 is “a useful power which, when properly used, can be of
significant benefit saving both time and costs.” However, they
caution that it is often misused and indeed “abused by what is
perceived to be a significant proportion of parties.” In particular,
questions which plainly go way beyond “clarification” are sometimes

put months after the report was issued; and,

CPR 35.9 is rarely used since the information needed is generally

obtained through discovery.

In the light of these comments, the Working Party considers that adoption of

such rules is not advisable.

Proposal 39

Measures aimed at countering lack of independence and impartiality among
expert witnesses should be adopted :-

(@)

(b)

(c)

(d)

Declaring the supremacy of the expert’s duty to assist the court over
his duty to the client or the person paying his fees.

Emphasising the impartiality and independence of expert witnesses
and the inappropriateness of experts acting as advocates for a
particular party.

Annexing a code of conduct for expert witnesses and requiring
experts to acknowledge their paramount duty to the court and a
willingness to adhere to the code of conduct as a condition for
allowing expert reports or evidence to be received.

Requiring expert reports prepared for use by the court to state the
substance of all material instructions conveyed in any form, on the
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basis of which the report was prepared, abrogating to the extent
necessary, any legal professional privilege attaching to such
instructions, but subject to reasonable restrictions on further
disclosure of communications between the party and such expert.

(e)  Permitting experts to approach the court in their own names and
capacity for directions without notice to the parties, at the expense of
one or all of the parties, as directed by the court.

Interim Report paras 494-506, 518

607.

20.4
608.

Notes

Proposal 39 addresses the other major concern, namely that of partisan
experts. Five particular measures, listed as Proposals 39 (a) to 39(e) above,

were floated for consultation.

Proposal 39(a) to (c)

There was overwhelming support for the first three measures proposed.”
The principles which underlie them are well-known and established in
law.>” It was, however, generally accepted that it would be beneficial for
these principles to be given more prominence and to be brought home
individually to each expert every time an expert report is issued or expert
testimony given. The AE described the declaration envisaged in Proposal
39(c) as “an immensely important provision” which “is part of the reason
for the change in mind-set” regarding expert witnesses amongst the legal

profession and experts alike. In the light of the consultation response, the

508

509

Supporters included the Bar Association, the BSCPI, the Law Society, the AE, the LAD,
the DOJ, the APAA, the HKMLA, the HKIA, the HKIS, three firms of solicitors, one set
of barristers’ chambers, an academic from the Hong Kong Polytechnic University and
two individual respondents. The BCC was however opposed to this Proposal.

Summarised in The lkarian Reefer [1993] 2 Lloyds Rep 68 and still applicable after
introduction of the CPR: Stevens v Gullis [2000] 1 All ER 527.
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609.

610.

611.

612.

Working Party recommends that Proposals 39(a) to (c) should be

implemented.

Proposal 39(a) is reflected in CPR 35.3 which is headed “Experts —
overriding duty to the court” and states :-
“(1) It is the duty of an expert to help the court on the matters within his
expertise.

(2)  This duty overrides any obligation to the person from whom he has
received instructions or by whom he is paid.”

CPR 35.10(2) reflects Proposal 39(b) and provides :-

“At the end of an expert’s report there must be a statement that—
(a) the expert understands his duty to the court; and

(b) he has complied with that duty.”

Moreover, as pointed out in the practice direction at 35PD2.3, an expert

report must be verified by a statement of truth.

Proposal 39(c) finds a precedent in Part 39 of the NSW rules which
provides that an expert report shall not be admitted into evidence unless it
contains an acknowledgment by the expert that he or she has read the
relevant code of conduct and agrees to be bound by it. Similarly, the rule
provides that oral expert evidence cannot be received without such an

acknowledgement in writing.

Implementing a rule along the lines of the NSW rule would require adoption
of a code of conduct for expert witnesses in this jurisdiction approved by the
court. The precise terms of such a code should be determined after
consulting all interested parties. As a starting point, the Working Party
recommends that a draft Code and a draft Declaration to be made by expert

witnesses be prepared. Appropriately adapted, the AE’s Code of Practice;
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Notes

its Code of Practice for Experts within Europe and its Expert’s Declaration
would provide a suitable basis for such consultation.’’” The (unadapted)
terms of these documents are set out in Appendix 3 to this Final Report. In
due course, the Hong Kong Committee of the AE or some other suitable
body could no doubt prepare guidance notes for Hong Kong expert
witnesses similar to the AE’s CPR Code of Guidance For Experts and those
Instructing them’'' providing professional experts with practical guidance on

the legal framework.

Recommendation 102: A rule along the lines of CPR 35.3 declaring
that expert witnesses owe a duty to the court which overrides any

obligation to those instructing or paying the expert should be adopted.

Recommendation 103: A rule along the lines of CPR 35.10(2)
combined with Part 36 of the NSW rules should be adopted, making
it a requirement for the reception of an expert report or an expert’s
oral testimony that (a) the expert declares in writing (i) that he has
read the court-approved Code of Conduct for Experts and agrees to be
bound by it, (ii) that he understands his duty to the court, and (iii) that
he has complied and will continue to comply with that duty; and (b)

that his expert report be verified by a statement of truth.

510

511

In its submission, the AE kindly offered to help adapt their Code for Hong Kong use.

Available at www.academy-experts.org.
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Recommendation 104: A Code and a Declaration for Expert
Witnesses, approved by the court as envisaged in the preceding
Recommendation, should be adopted after consultation with
interested parties initiated on the basis of a draft code adapted from
the Academy of Experts’ codes set out in Appendix 3 to this Final

Report.

20.5 Proposal 39(d)

613. Proposal 39(d), for requiring experts to disclose the substance of the
instructions upon which their report is based, received a mixed reaction.
Those in support’ tended to accept that the content of an expert report
could well be influenced or “steered” by the instructions given so that a rule
requiring disclosure was needed to enable reports to be properly assessed.
The AE pointed out that it has for many years been best practice to
summarise the instructions received in the expert’s report :-

“Over ten years ago the Academy’s Judicial Committee, then under the
Chairmanship of The Rt Hon The Lord Slynn of Hadley PC produced the Model
Form of Expert’s Report which has been in use ever since and has effectively
been adopted by CPR. At that time their lordships decided that in order to
properly evaluate an Expert’s Report it was necessary to know what they were

instructed to do. Indeed most experts would acknowledge that the opinion
expressed in a report may appear dramatically different with different instructions.

Notes
512

Including the Bar Association (subject to further consultation), the LAD, the DOJ, the
APAA (if a code was established), the HKIA, one set of barristers’ chambers, a
solicitors’ firm and an individual respondent.
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614.

615.

Notes

Accordingly it has been the practice for there to be a section in a good expert
report in which the instructions were summarised.”

The AE is therefore in principle in favour of disclosure but it acknowledges
that important practical problems remain unresolved. In particular, parties
may have obtained privileged expert advice before the proceedings. If,
however, the expert were to be used as an expert witness in the litigation,
the loss of privilege in relation to the report prepared as such witness may
undermine the confidentiality of the earlier advice, placing pressures on the
necessarily confidential relationship between a party, his lawyers and the
expert. To avoid this, parties may feel driven to incur the additional
expense of instructing a different set of experts to act as witnesses while
retaining as advisers, their original experts whose instructions would remain
protected from disclosure. Uncertainties also remain as to the extent to
which opposing parties may be allowed to probe instructions where expert
reports are said to be suspect, leading to a significant number of applications

for cross-examination, disclosure and so forth.

Such concerns were in the forefront of the reasons put forward by those
opposing Proposal 39(d).°"® The abrogation of legal professional privilege
was opposed in principle and the likelihood of parties having to incur the
expense of a second set of experts was thought by many to be a crucial flaw
in the proposal. Some argued that such a rule was unnecessary since
adoption of Proposals 39(a) to (c) would make it difficult or impossible for
a respectable expert to make the required declaration or to verify the report
where his opinion had been subverted by instructions intended to result in a

misleading report.

513

Including the Law Society, the BSCPI, the HKMLA, the BCC, the HKIS and three firms
of solicitors.
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616.

617.

618.

619.

Notes

A Basic Law concern was also raised by some respondents. Article 35
relevantly provides :-
“Hong Kong residents shall have the right to confidential legal advice, access to
the courts, choice of lawyers for timely protection of their lawful rights and

interests or for representation in the courts, and to judicial remedies ...... ” (italics
supplied)

Would a rule contemplated by Proposal 39(d) violate BL 35 and so be

unconstitutional?

It appears to the Working Party that the question is arguable. A rule of the
kind envisaged by Proposal 39 (similar to CPR 35.10), would prima facie
restrict the right to confidential legal advice (instructing experts and
obtaining their advice and evidence being part of the process of obtaining
such legal advice). However, as previously discussed, the BL 35 rights are
not absolute but may be subject to appropriate restriction. A restriction

would be valid provided that :-

(a) it pursues a legitimate aim;
(b) there is a reasonable proportionality between the means employed
and the aim sought to be achieved; and,

(c) the restriction is not such as to impair the very essence of the right.”"*

It is arguable whether a rule of the type envisaged by Proposal 39 would

satisfy these conditions and so constitute a valid restriction.

There is plainly a respectable case for contending that such a rule would be
valid or could be drawn up in terms aimed at ensuring validity. This

accords with the view expressed in the textbook Human Rights and Civil

514

Section 3 above.
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620.

Notes

Practice, discussing the impact of Articles 6 and 8 of the ECHR on CPR
35.10, as follows :-

“CPR 35.10(3) provides that an expert’s report must state the substance of all
material instructions, whether written or oral, on the basis of which the report was
written. CPR35.10(4) provides that these instructions ‘shall not be privileged
against disclosure’. The court will not, however, order disclosure of specific
documents or cross-examination of the expert in relation to his instructions,
unless it is satisfied that there are reasonable grounds to consider the statement of
instructions to be inaccurate or incomplete. The purpose of the provision is to
avoid pressure being put on an expert to come to or change a specific opinion
leading to suppression of material opinions or material which is adverse to the
party instructing that expert. It is intended that this provision will bolster the
independence of the expert, who might otherwise be inclined to modify his
opinion in order to assist the party who is actually paying him. This is clearly a
legitimate reason for the rule that increases the fairness to the other parties to the
litigation and does not affect lawyer-client confidentiality, though it does narrow
the scope of litigation privilege to some extent. Provided that CPR 35.10(4) is
interpreted narrowly and privilege is only overridden where there are clearly
reasonable grounds to suppose that the statement of instructions is inaccurate or
incomplete, it is unlikely that the rule will violate the Convention.”"

On the other hand, the original CPR 48.7(3) which gave the court express
power, when making wasted costs orders to “direct that privileged orders
are to be disclosed to the court, and if the court so directs, to the other party
to the application for an order” was held*'° to contravene the ECHR
provisions and was subsequently revoked. One might add that in relation to
civil proceedings, the constitutional protection afforded to confidential legal
advice by BL 35 is rather more specific than the general rights to a fair trial
and privacy conferred by ECHR 6 and ECHR 8. Even accepting (for the
reasons which attracted those in support of Proposal 39(d)) that such a rule
pursues a legitimate purpose, there would appear to be room for argument as

to whether such a measure is reasonably proportionate to that purpose and

515
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LAM, §11.72.
General Mediterranean Holdings v Patel [2001] WLR 272.
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621.

20.6
622.

Notes

as to the extent of impairment to the essence of the right to confidential

legal advice.

The Working Party does not seek to resolve those questions. However, the
arguable constitutionality of the proposed rule, taken together with the
points made in opposition to such a rule have led the Working Party to

conclude that Proposal 39(d) should not be adopted.

Recommendation 105: Proposal 39(d) (for requiring expert reports
prepared for use by the court to state the substance of the instructions
forming the basis of such reports, abrogating legal professional
privilege to the extent necessary for this purpose) should not be

adopted.

Proposal 39(e)

With few exceptions,’” the respondents to the consultation were opposed to

Proposal 39(e).”"® The proposal was thought objectionable because :-

(a) it would inject distrust between a party and his lawyers on the one
hand and the experts on the other, exacerbated by making the parties

bear the costs of the expert’s approach to the court;

517

518

The APAA (if a code was established), the HKIA and a firm of solicitors.

Those expressing opposition included the Bar Association, the BSCPI, the Law Society,
the AE, the LAD, the HKMLA, the BCC, the HKIS, one set of barristers’ chambers, a
solicitors’ firm and an individual respondent.
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623.

(b) it espouses a procedure that is not transparent and prevents impartial

justice from being seen to be done;
(c) itis likely to erode legal professional privilege;

(d) it would promote the use (and expense) of a second set of advisers to

monitor the expert engaged in the court proceedings;

(e) professional experts would in any event be reluctant to take the step

in question as they might never be instructed again;

(f) it is in any event an unnecessary procedure since an expert in a
difficult position could simply raise the point with the party or his
legal advisers and have them, if necessary, approach the court for
directions, resigning or threatening resignation if they refuse to

address the difficulty.

The AE pointed out that CPR 35.14 initially provided that an expert could
request directions from the court without giving notice to any party and that
this was considered particularly objectionable. This was changed to require
an expert contemplating this route, unless the court otherwise directs, first to
serve a copy of his proposed request for directions on the parties. This

improves the procedure’s transparency. Nonetheless, the AE reports :-

“The opportunity given for the expert to ask the Court for Directions effectively
on his own motion has not been widely used. It does not appear to be much to the
liking of either Judges or Experts. Solicitors appear to positively dislike it.
Although the right is useful we believe it is very much a measure of last resort.
This comment applies whether the expert is a Single Joint or a Party Appointed
Expert. With the court having to give permission for a named expert to give
evidence the (threat of) resignation is very serious and normally has the desired
effect of removing the necessity for the expert to approach the court directly.
Similarly we recommend the practice advocated in the ‘CPR Code of Guidance
for Experts and those who instruct them’ ...... of requesting the instructing
solicitor(s) to resolve the matter and if unable to do so for them to apply to the
court for Directions.”
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624. The Working Party considers that the disadvantages of such a rule
considerably outweigh its advantages and recommends against adoption of

Proposal 39(e).

Recommendation 106: Proposal 39(e) (for permitting experts
independently to approach the court for directions) should not be

adopted.

Proposal 40

That a procedure be adopted permitting the court to direct the parties to cause
single joint experts to be engaged at the expense of the parties and that
appropriate rules be adopted to govern the rights, duties and functions of such
single joint experts.

Interim Report paras 507-518

20.7 The consultation response

625. Most respondents to the consultation were not opposed to Proposal 40 as
such but expressed concern that orders might be made requiring the parties
to appoint a single joint expert (“SJE”) in unsuitable cases, with highly

counter-productive results.

626. Plainly (as recognized in the Interim Report), if a SJE were to be

inappropriately imposed in a case, numerous difficulties are likely to arise.

(a)  Where the expert issues are contentious, justice may be best served by
the court sampling a range of expert opinions rather than being

confined to the views of a SJE.
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627.

Notes

(b) In contentious cases, the parties may well feel driven to appointing
their own “shadow experts” to monitor and, if necessary, to challenge

or make representations to the SJE, thereby increasing costs.”"

(c)  Where the SJE direction is made after a party has already instructed
and had advice from “his own” expert, that direction is likely to be

very unwelcome. As the AE puts it :-

“Generally the last thing that many parties want to do when they have had
the involvement of their ‘own’ expert is to appoint a new SJE. In addition
to the perceived cost implications, parties may feel that to do so gives
them less control and reduces their ability to influence the result of the
case in their favour.”

(d) The parties may find it very difficult to agree who should be
appointed and what instructions and information the SJE should be

given.’”

(¢) The SJE may be found wanting, or an unanticipated point of
controversy may emerge, giving rise to a need for further party-
appointed experts (“PAEs”) to be brought into the case, increasing

521

COsts.

522

Many respondents™ proposed (as had been suggested by Lord Woolf and in

the Interim Report) that SJE orders should only be made where the relevant

519

520

521

522

A concern voiced by many respondents including the Bar Association, the BSCPI, the
Law Society, the HKMLA and the BCC.

A concern adverted to by the AE, the LAD, the APAA, the SCLHK and two firms of
solicitors, among others.

As in Daniels v Walker [2000] 1 WLR 1382.

Including the Bar Association, the Law Society, the LAD, the HKMLA, the HA (which
favoured SJEs in relation to disputes on quantum), the JCGWG and the Hon Ms Miriam
Lau speaking in Legco.
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628.

629.

20.8
630.

631.

Notes

issues require expert evidence but are essentially straightforward and

unlikely to provoke controversy.

Some also suggested’ that SJE orders might appropriately be made in
“low-value” disputes, presumably on the footing that incurring two sets of
expert costs would be disproportionate in such cases in any event, making it

easier to accept the desirability of a SJE.***

The AE’s view was on similar lines. Summarising the experience in
England and Wales, it stated :-
“The most likely appropriate case for the appointment of an SJE is a low value
and/or low complexity case where it is in any event possible that the expert will
not need to be called at all and his report should be accepted as written evidence

without the need for cross-examination. In these cases the use of the SJE has been
largely successful.”

The Working Party’s view

It appears clear that SJE orders might be a bad idea in many cases. At the
same time, in suitable cases, all the parties and the court may benefit
significantly from the services of a well-chosen and intelligently employed
SJE. The appointment of SJEs, even if only in a minority of cases, may
place a professional premium on impartiality and so generally raise expert

standards.

It is the Working Party’s view that the court ought to have power to order
the parties to appoint a SJE, but that this power should be subject to clear

523

524

Among others, by the LAD, the HKMLA, the SCLHK, the HA, the JCGWG, the Hon
Ms Miriam Lau speaking in Legco, a solicitors’ firm and an individual respondent.

In England and Wales, the Woolf Network 4™ survey showed that some 82% of the
respondents thought single joint experts appropriate for smaller cases on the “fast track”
but only 54% thought them appropriate for larger, “multi-track™ cases.
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632.

guidelines, written into the rules, designed to ensure that orders are not

made in unsuitable cases and designed to take into account the main

concerns discussed above.

Such guidelines might, for instance, state that the court should not exercise

its power to order appointment of a SJE unless :-

(a)
(b)

at least one party applies for such an order; and,

the court is satisfied that a refusal by the other parties to agree to a

SJE would in all the circumstances be unreasonable, taking into

account in particular :-

(1)

(i)

(iii)

(iv)

v)

whether the issues requiring expert evidence in the case can

confidently be identified in advance;

the nature of those issues and the likely degree of controversy

attaching to the expert evidence in question;

the value and importance to the parties of the claim, as

compared with the cost of employing separate PAEs;

whether any party has already incurred expenses instructing an
expert who may be asked to give evidence as an expert witness

in the case;

whether any significant difficulties are likely to arise in relation
to choosing the SJE, drawing up his instructions or providing
him with the information and other facilities needed to perform

his duties.

633. It is likely that the application of such guidelines would result in SJE orders

being confined to the category of “low value, low complexity” cases where

no reasons militate against use of a SJE, and that such cases would represent
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Notes

a relatively small minority. The Working Party does not consider such an
outcome objectionable if savings and benefits can nonetheless be achieved
in those cases while avoiding the counter-productive effects of SJE orders
made inappropriately. As pointed out in the Interim Report (at §516), where
an order for a SJE proves to have been made inappropriately, the Court may

direct that the parties be allowed to call their own experts.’*

Where a court is in doubt as to the benefits of making a SJE order, it may
wish to encourage the parties to consider such an appointment by consent (if
necessary, choosing the relevant expert with the help of professional bodies
such as the AE). It may be helpful if the questionnaire forming part of the
summons for directions procedure recommended above™ were to require
the parties to state whether they consider appointing a SJE appropriate in the

case and if not, why not.

Recommendation 107: The court should be given power to order
the parties to appoint a single joint expert upon application by at least
one of the parties, subject to the court being satisfied, having taken
into account certain specified matters, that the other party’s refusal to

agree to a SJE is unreasonable in the circumstances.

525

526

As occurred in Daniels v Walker [2000] 1 WLR 1382.
Section 13.5
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Section 21: Case managing trials

Proposal 41

Proposal 41

Rules conferring express powers on the court to case manage trials, including
powers to exclude otherwise admissible evidence and to limit cross-examination
and submissions by counsel should be adopted, with the proviso that the exercise
of such powers is subject to the parties’ entitlement to receive a fair trial and a
reasonable opportunity to lead evidence, cross-examine and make submissions.

Interim Report paras 519-528

635.

636.

637.

The two main problems identified in the Interim Report in the context of
managing trials were prolixity and unpredictability (especially of the length
of time needed for the trial). These are problems which are obviously

closely related to each other.

One proposed measure aimed at curbing prolixity involved giving to the
court power to exclude otherwise relevant and admissible evidence which
contributes to such prolixity. As with Proposal 35, there was general
resistance to this idea. Consistently with Recommendation 98 and for the
reasons there discussed, the Working Party recommends against adopting a
rule permitting exclusion of such evidence in the trial context. Respondents
to the consultation favoured instead a more stringent approach to what is
relevant, an approach adopted by the Working Party in Recommendation 99

and equally applicable in the present context.

A second measure, aimed both at curbing prolixity and increasing the
accuracy of trial time estimates, was to emphasise and enhance the court’s

case management powers appropriate to these purposes. There was general
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Notes

support for such case managemen

t,”*” with many of the respondents to the

consultation stressing that this should primarily be done before the start of

the trial rather than involving a trial judge cutting short submissions or

evidence during the trial.

This is an approach endorsed by the Working Party. One model highlighted

in the Interim Report was from Western Australia, where O 34 r 5A of the

Supreme Court Rules provides :-

“(1)

2)

A Judge may at any time by direction —

(a)

(b)

(©)
(d)
(e)
S

limit the time to be taken in examining, cross-examining or re-
examining a witness;

limit the number of witnesses (including expert witnesses) that a
party may call on a particular issue;

limit the time to be taken in making any oral submission;
limit the time to be taken by a party in presenting its case;
limit the time to be taken by the trial;

amend any such limitation;

In deciding whether to make any such direction, a Judge shall have regard
to these matters in addition to any other matters that may be relevant :-

(a)
(b)

(©)

(d)
(e)

the time limited for a trial must be reasonable;

any such direction must not detract from the principle that each
party is entitled to a fair trial;

any such direction must not detract from the principle that each
party must be given a reasonable opportunity to lead evidence and
cross-examine witnesses;

the complexity or simplicity of the case;

the number of witnesses to be called by the parties;

527

Including from the Bar Association, the BSCPI, the Law Society, one set of barristers’
chambers and two firms of solicitors.
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640.

Notes

® the volume and character of the evidence to be led;
(2) the state of the Court lists;
(h) the time expected to be taken for the trial; and

(1) the importance of the issues and the case as a whole.”

In the Working Party’s view, directions of the kind envisaged in the
foregoing rule ought routinely to be given at the pre-trial review.”” At that
stage, the court ought to be in a good position to make an assessment of the
needs of the trial. With the parties’ cooperation, it ought to be possible to
arrive at a reasonably accurate estimate of the time needed for each element
of the trial — the opening and closing submissions, the time needed to deal
with each side’s witnesses, and so forth — and so arriving at the time needed
for the trial as a whole. To have such directions beforehand would enable
better planning and resource allocation for the trial. Knowing what periods
of time have been allotted for each task, counsel would be able to plan their
submissions and examination and cross-examination accordingly. This
would promote fairness in the distribution of trial time between the parties,
avoiding the common situation of one party taking up more than his fair
share of the time allotted and forcing the other party to rush through his part

of the case.

While it is likely that the court already has ample case management powers
to give such directions, it would be desirable to have a rule specifically

setting out these powers along the lines of the Western Australian model.

528

This accords with the view of the BSCPI which urged adoption of this model to be
applied at “...... a pre-trial conference with the designated trial judge to work out the
schedule of witnesses and the points to be pursued. The parties would then have an
opportunity of persuading the Judge as to why certain evidence needs to be called and a
more accurate estimate of the time needed for the trial can then be made.”
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642.

While the powers should generally be exercised at the pre-trial review (as
should be made clear in a practice direction), the rule itself should, as with
the Western Australian model, give the court flexibility to exercise the
powers “at any time” and to amend such trial management directions

previously given.

As such a rule would not involve giving the court a general power to
exclude relevant and admissible evidence or to exercise the wide-ranging
powers envisaged in CPR 32.1, the need for primary legislation mentioned
in the Interim Report does not arise. Such a rule would fall within the

general rule-making power in section 54 of the HCO.

Rule 1(b), giving the court power “to limit the number of witnesses
(including expert witnesses) that a party may call on a particular issue”
should perhaps be discussed briefly. It may be objected that this rule would
involve the court trespassing into the area of excluding relevant and
admissible evidence. However, the Working Party considers this an invalid

objection.

(@) In the first place, the proposed rule does not permit the court to
exclude evidence altogether on any particular issue. It requires the
party concerned to avoid spending excessive time adducing evidence
on the issues, echoing the approach to relevance as a matter of degree,

reflected in Recommendation 99 above.

(b)  Secondly, the proposal requires the power to limit witnesses to be
exercised subject to the constraints of Rule 2 (b) (not detracting from
the principle that each party is entitled to a fair trial) and Rule 2(c)
(ensuring that each party is given a reasonable opportunity to lead

evidence and cross-examine witnesses). Taking these matters into
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account, a restriction on the number of witnesses of fact called on a
particular issue would not impose any unwarranted restriction on a
party’s freedom to call needed evidence. It enables the court to arrest
repetitive and unhelpful testimony which does no more than prolong

the trial.

(c)  As previously noted, the court already has power under O 38 r 4, to

limit the number of expert witnesses who may be called at the trial.

Recommendation 108: A rule along the lines of O 34 r 5A of the
Western Australian Rules of the Supreme Court should be adopted,
setting out the court’s powers of case management in relation to trials,
together with a practice direction providing that such powers should

primarily be exercised at the pre-trial review.
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Section 22: Leave to appeal

Proposals 42 to 47

Proposal 42

A requirement that interlocutory appeals to the Court of Appeal be brought only
with leave of the Court of First Instance or the Court of Appeal should be
introduced.

Interim Report paras 529-532

22.1
643.

644.

Notes

Leave requirement for interlocutory appeals

As the Interim Report pointed out, where there is satellite litigation on
interlocutory issues (which are often of only marginal significance to the
outcome of the litigation) major delay and expense is likely to be incurred.
This was generally acknowledged in the consultation exercise and virtually
all those responding supported the proposal to introduce a requirement for
leave to appeal in respect of interlocutory appeals.” This was not a radical
suggestion since many jurisdictions, including England and Wales prior to
adoption of the Woolf reforms, have for many years made interlocutory

appeals subject to the grant of leave.

However, certain reservations were expressed. It was said, for instance, that
judges would have to strive to achieve consistency in deciding whether to

grant leave to appeal or else there would be dissatisfaction. A number of

529

Supporters included the Bar Association, the BSCPI, the Law Society, the LAD, the
APAA, the HKMLA, the High Court masters, the JCGWG, the BCC, one set of
barristers’ chambers, two firms of solicitors and an individual respondent.
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respondents also argued for an initially liberal approach to the granting of
leave since it would take time for the proposed reforms to bed down.
Indeed, some respondents suggested, for the same reason, that the
introduction of the requirement for leave to appeal should be deferred until
some time after introduction of the reforms. Another important concern was
that the leave requirement should not cause costs to increase by introducing

the need to have court hearings on leave applications.

Bearing these concerns in mind, the Working Party’s view (supported by the
judges of the Court of Appeal) is that Proposal 42 should be adopted™ with

the following elaboration®' :-

(a) The leave requirement to be introduced should relate only to appeals
from the CFI judge to the Court of Appeal (but should not affect

cases where leave to appeal is already regulated by statute™?).

(b) As previously discussed,” appeals from the master to the judge
(whether from the master’s decision on the papers or after a contested
hearing) should remain available as of right but subject to a rule
precluding, save in exceptional circumstances,* the introduction of

fresh evidence on the appeal.

530

532

533

534

Requiring amendment to section 14 of the HCO.

Leave requirements concerning appeals from the Court of Appeal to the Court of Final
Appeal are already laid down in the Hong Kong Court of Final Appeal Ordinance, Cap
484 and do not call for further consideration here.

As in the case of the Labour Tribunal Ordinance, Cap 25, ss 32 and 35A and the Small
Claims Tribunal Ordinance, Cap 338, ss 28 and 29A.

Section 17.4 above.

Such as the circumstances laid down in Ladd v Marshall [1954] 1 WLR 1489.
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(c)

(d)

(e)

()

Where a judgment deciding the substantive rights of a party is
obtained through a summary process, by way of exception, there
should be an appeal as of right notwithstanding the interlocutory
nature of that decision. Thus, where summary judgment (whether
final or for damages to be assessed) is obtained against a defendant
under O 14 or O 86, or where a plaintiff’s action is dismissed under
O 18 r 19 or the inherent jurisdiction, an appeal to the Court of
Appeal should lie as of right. For the avoidance of doubt, it ought to
be made clear’™ that the same applies to a determination of a question
of law pursuant to O 14A or determination of a preliminary issue

under O 33.

Where an application to strike out or an application for summary
judgment fails (in the latter case, whether leave to defend is
conditional or unconditional), since no substantive rights are
determined, the exception should not apply. In such cases, any
appeal, like other interlocutory appeals, should require the court’s

leave.

Parties bringing unwarranted appeals as of right should expect to
incur appropriate costs sanctions. The respondent may also, as at

present,”® apply for security for the costs of such appeals.

Certain other CFI decisions should also expressly be exempted from

the leave requirement because of the subject-matter of the decision.

535

536

It should be noted that section 14(4) of the HCO specifically provides that rules made
under section 54 may provide “for orders or judgments of any prescribed description to
be treated for any prescribed purpose connected with appeals to the Court of Appeal as
final or as interlocutory.”

See HKCP 2002, 59/10/28-38.
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Notes

(@)

Examples are decisions committing a person to prison for contempt
and decisions refusing habeas corpus. Appeals as of right should also
be available in relation to judicial review decisions, including the
decision to refuse leave to apply for judicial review and the

substantive decision.

Where leave to appeal is required, the court should have power to
limit the grant of such leave to particular issues and to grant leave
subject to conditions designed to ensure the fair and efficient disposal

1 537

of the appea

A procedure designed to avoid, so far as possible, separate oral hearings of

applications for leave to appeal should be adopted. The approach outlined

below has the support of the judges of the Court of Appeal.

(a)

(b)

The question of leave to appeal, like costs, should routinely be
addressed whenever a judge hears an interlocutory application. If the
application is disposed of ex tempore, the judge ought to decide there
and then whether to grant leave to appeal after hearing the parties on

that subject.

If the judge is to hand his decision down later, he should invite the
parties to address him in advance on whether leave should be granted
whether the application succeeds or fails (without necessarily having
decided whether to appeal if the decision goes against them). He
should then deal with leave to appeal in the decision handed down
without further submissions. If the lateness of the day makes it

inconvenient to enter into a discussion of leave to appeal at the end of

537

A similar power exists under CPR 52.3(7). See White Book 52PD.11.
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(c)

(d)

(e)

()

(2

the argument and the decision is to be handed down, the judge might
invite the parties to file written submissions on this question. Having
just heard the application, the judge ought to be well placed to make a

decision without much further assistance.

Adopting the foregoing procedure, a fresh hearing to apply for leave
to appeal before the CFI judge should hardly ever be needed.

Where the CFI refuses leave, the applicant should be entitled to apply
in writing to the Court of Appeal which should generally deal with
the leave application on the papers and without an oral hearing. The
application for leave should be accompanied by the applicant’s brief
written submissions setting out the grounds for seeking leave and,
within a specified time after being served with the papers, the
respondent should file any brief submissions he wishes to make

resisting leave.

When dealing with such leave applications on the papers, the Court of
Appeal would be duly constituted by two Justices of Appeal, as
provided for by section 34B(4)(a) of the HCO.

The Court of Appeal ought to have powers either (i) to grant leave;
(11) to refuse leave; or exceptionally (iii) to summon the parties for an
oral hearing on the question of leave either before the two judges who
have considered the papers or before a panel of three judges (for
example, where the two judges are unable to agree). It may, of
course, be the better course simply to grant leave where there is no

agreement between the two judges originally seised of the matter.

Where the Court of Appeal refuses leave, it should not be required to
give reasons beyond stating in the order dismissing the application the

ground upon which leave is refused (eg, subject to the discussion

345



Civil Justice Reform - Final Report
Section 22: Leave to appeal

which follows, that the application has no reasonable prospects of

success, or that it has been made out of time, and so forth).

647. The Court of Appeal’s refusal of leave ought to be final, without any right to

648.

apply, either to the Court of Appeal or to the Appeal Committee of the

Court of Final Appeal for leave to appeal to the Court of Final Appeal.

In taking the above approach the Working Party has taken account of the

recent decision of the Court of Final Appeal in 4 Solicitor v The Law
Society of Hong Kong (presently Unreported, FACV No 7 of 2003, 19

December 2003) laying down the approach to determining the validity of

statutory provisions which seek to accord finality to decisions of courts

other than the CFA. It was there held that :-

(a)

(b)

where the legislature seeks to limit the Court of Final Appeal’s power
of final adjudication, the legislative provision is reviewable for
consistency with Art 82 of the Basic Law (which vests such power in

the CFA);

the limiting provision cannot be imposed arbitrarily, but will be
upheld if it pursues a legitimate purpose and if a reasonable
proportionality exists between the limitation and the purpose sought

to be achieved;

to identify the purpose of the limitation with a view to determining
whether it is legitimate, the CFA will look at the subject-matter of the
disputes in question:

...... whether it concerns fact or law, whether it relates to substantive rights and
obligations or only procedural matters, what is at stake, the need for speedy
resolution and the cost implications of dispute resolution, including any possible

appeals, will have to be considered. The legitimacy of any proposal will depend
on whether it is consistent with the public interest, which of course has many
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649.

650.

facets, including the proper administration of justice. Then, in considering
whether the limitation is reasonably proportionate to the legitimate purpose, it
will be necessary to examine the nature and extent of the limitation.” (at para 33)

The proposed limitation of rights to appeal under discussion relates to
purely interlocutory questions which have already been considered by a
master and a judge at first instance and which are considered by at least two
Justices of Appeal to lack any reasonable prospect of success on appeal.
Making a refusal of leave to appeal final in such circumstances would, in
the Working Party’s view, be valid. The decision sought to be appealed
does not involve substantive rights and the objective of the limitation is the
legitimate and proportional promotion of cost-effective and speedy dispute

resolution.

Where the Court of Appeal grants leave to appeal and determines the
interlocutory appeal, it would remain open to the losing party to apply for
leave to appeal to the Court of Final Appeal pursuant to section 22(1)(b) of
the Hong Kong Court of Final Appeal Ordinance. If he is able to satisfy the
Court of Appeal or the Appeal Committee “that the question involved in the
appeal is one which, by reason of its great general or public importance, or
otherwise, ought to be submitted to the Court for decision” the matter may

properly proceed for determination at the highest level.

Recommendation 109: An appeal should lie as of right from the
master to the judge (whether from a decision on the papers or after a
contested hearing) but with the introduction of fresh evidence for the

purposes of the appeal precluded save in exceptional circumstances.
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Recommendation 110: Interlocutory appeals from the CFI judge to
the Court of Appeal should be subject to a condition of leave to
appeal save in relation to (i) defined classes of interlocutory decisions
which are decisive of substantive rights; and (i1) certain other defined
categories of decisions, including those concerning committal, habeas

corpus and judicial review.

Recommendation 111: Where leave to appeal is required, the court
should have power to limit the grant of such leave to particular issues
and to grant leave subject to conditions designed to ensure the fair

and efficient disposal of the appeal.

Recommendation 112: A procedure designed to avoid separate oral
hearings of applications for leave to appeal should be adopted,
generally requiring any application before the CFI judge to be made
at the original hearing and, if refused, for any further application for
leave to be made in writing and usually dealt with by the Court of
Appeal comprising two Justices of Appeal, on the papers and without
an oral hearing. Where considered necessary, the Court of Appeal
should be able to direct that there be an oral hearing before the

original two judges or before a panel of three judges.
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Recommendation 113: A refusal of leave to appeal by the Court of
Appeal in relation to such purely interlocutory questions should be
final. Where, however, the Court of Appeal hears the appeal, it
should be open to the parties to apply for leave to appeal to the Court
of Final Appeal in accordance with section 22(1)(b) of the Hong

Kong Court of Final Appeal Ordinance.

Proposal 43

All appeals from the Court of First Instance to the Court of Appeal (and not
merely interlocutory appeals as proposed in Proposal 42) should be subject to a
requirement of leave.

Interim Report paras 533-534

22.2 A leave requirement for final appeals

651. There was significant opposition™® to the introduction of a requirement for
leave to appeal in relation to final appeals. Several, including the Bar
Association, argued that the right of appeal to the Court of Appeal is a
necessary safeguard against judicial fallibility and the vicissitudes of

litigation. One respondent, made the point that an incompetent appeal or

Notes
538

From, among others, the Bar Association, the BSCPI, the Law Society and a set of
barristers’ chambers.
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one which is frivolous, vexatious or an abuse of the process could be struck

out in the inherent jurisdiction of the Court of Appeal.™

652. The Working Party considers it a desirable safeguard that a party should
have at least one opportunity to appeal an adverse final judgment as of right

to a higher court.

Recommendation 114: Proposal 43 (for introducing a requirement
for leave to appeal against a final judgment of the CFI) should not be

adopted.

Proposal 44

Leave to appeal should only be granted where the court considers that the appeal
would have a real prospect of success or that there is some other compelling
reason why the appeal should be heard.

Interim Report paras 535-539

Proposal 45

Leave to appeal from case management decisions should generally not be granted
unless the case raises a point of principle of sufficient significance to justify the
adverse procedural and costs consequences of permitting the appeal to proceed.

Interim Report paras 535-539

Notes
39 HKCP 2002, 59/3/6.
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22.3
653.

654.

655.

Notes

Threshold test for granting leave

Assuming that a leave requirement is to be introduced, the threshold test for
obtaining leave must be established. Since the Working Party has
recommended that the leave condition should only apply to interlocutory
appeals, the focus is on the test to be met before an interlocutory appeal

from a CFI judge is allowed to go forward to the Court of Appeal.

The respondents to the consultation were generally agreed that some
criterion or criteria for the grant of leave to appeal ought to be spelt out in
the rules. However, there were varying views as to how high the threshold

should be and what words should be used to express the test.

Proposal 44 canvasses a test requiring the court to be satisfied that the
appeal would have “a real prospect of success.”*® The Bar Association and

' expressed

the Law Society, and a number of the other respondents,?
support for that formula. However, given its ambiguity and the uncertainty
of how it would operate in practice (previously discussed in relation to the
summary disposal of proceedings >**), it is not surprising that these
respondents were not necessarily all attributing the same meaning to the

phrase.

(a)  As previously pointed out, in England and Wales it has been taken to
mean the opposite of “fanciful”, which, if adopted in the leave to

appeal context, would import a very low threshold for the grant of

540

541

542

The other criterion, namely, that there should be “some other compelling reason why the
appeal should be heard” involves separate considerations not under discussion.

Including, the APAA, the HKMLA, the BCC, one set of barristers’ chambers and one
firm of solicitors.

Section 10.2 above.
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656.

657.

Notes

leave. An appeal while not “fanciful” may be little more than just
arguable and quite likely to fail.

543

(b)  On the other hand, some respondents™ appear to have thought that “a
real prospect of success” meant something like “a real likelihood of

success” and so suggested that this was too high a threshold.

In the Working Party’s view, the test should be more stringent than merely
having to show that the appeal is arguable and “not fanciful”, but
considerably less stringent than having to show a “probability” of success.
Although similar problems could arise with the parties attributing different
meanings to any phrase chosen, the Working Party considers it desirable to
adopt as the test for granting leave a requirement “that the appeal has
reasonable prospects of success”. It is hoped that this would convey the
notion that the prospects of succeeding in the appeal must be “reasonable”
and therefore more than “not fanciful”, without having to be “probable” —
just “reasonable”. As pointed out in the Interim Report, this was the sense
attributed to the phrase “reasonable prospects of success” in the Court of
Appeal cases discussing the differences, if any, between the test for refusing

summary judgment and for setting aside a default judgment.’*

It appears to the Working Party that such a threshold would be fair. If an
applicant cannot show that the proposed interlocutory appeal has reasonable
prospects of success, a refusal of leave does him no injustice. Most

interlocutory decisions are discretionary and it is well-established that an

543

544

Possibly the LAD and a firm of solicitors.

See Yeu Shing Construction Co Ltd v Pioneer Concrete (HK) Ltd [1987] 2 HKC 187 at
191, per Silke VP; and Premier Fashion Wears Ltd v Li Hing-chung [1994] 1 HKLR 377
at 383, per Godfrey JA.
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658.

22.4
659.

Notes

appellate tribunal will not interfere with a discretionary decision of the court
below unless it is wrong in principle or is plainly wrong, even if the

appellate court might itself have made a different decision.’*

Accordingly,
a refusal of leave to appeal where there are no reasonable prospects of
success will often be a kindness to the applicant, saving him the costs of

arriving at the same result after a full hearing of the appeal.

There should also be a discretion to grant leave to appeal for cases which
may not pass the reasonable prospects of success test but where “there is
some other compelling reason why the appeal should be heard”. For
instance, the Court of Appeal may wish to take the opportunity to provide
much needed clarification in an area of the law or to entertain an argument
that the law ought to be changed, even though it is questionable whether the

appellant has less than reasonable prospects of success.

Recommendation 115: Leave to appeal from the CFI judge to the
Court of Appeal should only be granted where the court considers
that the appeal would have a reasonable prospect of success or that
there is some other compelling reason why the appeal should be

heard.

Case management decisions and leave to appeal

If the “reasonable prospects of success” test is adopted in relation to

interlocutory appeals, it becomes unnecessary in practice to adopt Proposal

545

See HKCP 2002, 59/1/49.
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661.

Notes

45. The Court of Appeal has repeatedly made it clear that case management
decisions of the first instance judge are matters within his discretion and that
it will not interfere with that discretion in the absence of plain error.’* As
Bokhary JA put it in Cheung Yee-mong v So Kwok-yan [1996] 2 HKLR 48
at 51 :-

“Case management is pre-eminently within the province of the trial judge. And it
is only in wholly exceptional circumstances that we will interfere.”

Often cited i1s the dictum of Asquith LJ in Bellenden (formerly
Satterthwaite) v Satterthwaite [1948] 1 All ER 343 at 345, dealing generally
with appeals against the exercise of discretion, as follows :-
“We are here concerned with a judicial discretion, and it is of the essence of such
a discretion that on the same evidence two different minds might reach widely
different decisions without either being appealable. It is only where the decision

exceeds the generous ambit within which reasonable disagreement is possible,
and is, in fact, plainly wrong, that an appellate body is entitled to interfere”.

Accordingly, where a CFI judge makes a case management decision which
is not wrong in principle and which does not “exceed the generous ambit
within which reasonable disagreement is possible”, it would not be regarded
as appealable on the proposed test and leave would be refused. On the other
hand, a case management decision which raises a significant point of
principle would necessarily enable the aggrieved party to contend that the
judge had erred in principle in the exercise of his discretion so that,
assuming the appeal had reasonable prospects of success, it would qualify
for leave on the test proposed above. Indeed, even if it is questionable
whether the appeal has reasonable prospects of success, the fact that it raises

a significant point of principle may suffice to justify the grant of leave on

546

See, eg, Carrian Investments Limited (In Liquidation) v Price Waterhouse International
[1994] 1 HKLR 150 at 153 and 154.
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the basis that it provides “some other compelling reason why the appeal

should be heard”.

662. As two of the respondents® to the consultation pointed out, adopting
Proposal 45 might have negative consequences. It may be difficult to
distinguish between “pure case management” decisions and other
interlocutory decisions and so may lead to much sterile argument on the

distinction.

663. For the foregoing reasons, the Working Party recommends against adopting

Proposal 45.

Recommendation 116: Proposal 45 (for a rule against granting leave
to appeal from case management decisions unless a significant point

of principle is raised) should not be adopted.

Proposal 46

Leave to appeal from a decision itself given on appeal should generally not be
granted unless the case raises an important point of principle or practice or some
other compelling reason exists for the grant of leave.

Interim Report paras 535-539

22.5 Tiers of appeals

664. The intention of Proposal 46 is to exclude second appeals to a third-tier of

court unless the case raises important points of principle. The substantial
Notes

347 The BSCPI and a set of barristers’ chambers.
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665.

666.

Notes

impact of such a rule (introduced in England and Wales by section 55(1) of
the Access to Justice Act 1999) was described by Brooke LJ in Tanfern Ltd
v Cameron-MacDonald (Practice Note) [2000] 1 WLR 1311 at 1319 §42, as
follows :-
“This reform introduces a major change to our appeal procedures. It will no
longer be possible to pursue a second appeal to the Court of Appeal merely
because the appeal is "properly arguable" or "because it has a real prospect of
success." The tougher rules introduced by a recent Court of Appeal practice
direction for "second tier appeals" related only to cases where a would-be
appellant had already lost twice in the courts below: see Practice Direction
(Court of Appeal (Civil Division)) [1999] 1 WLR 1027, 1036, para 2.19.1. The
new statutory provision is even tougher - the relevant point of principle or
practice must be an important one - and it has effect even if the would-be
appellant won in the lower court before losing in the appeal court. The decision
of the first appeal court is now to be given primacy unless the Court of Appeal
itself considers that the appeal would raise an important point of principle or

practice, or that there is some other compelling reason for it to hear this second
appeal.”

In Hong Kong, where the third tier of court is the Court of Final Appeal, the
principle already operates in respect of appeals requiring leave, both from
interlocutory and final judgments of the Court of Appeal.”*® Proposal 46

therefore does not need to concern itself with the Court of Final Appeal.

The Court of Appeal is potentially a third-tier tribunal on a second appeal if
a matter was first decided on the merits by the master, then appealed to the
judge and then taken on further appeal to the Court of Appeal. The effect of
Proposal 46 would therefore be to restrict the right of appeal from the judge
to the Court of Appeal in cases where the application had first been decided

by a master.

548

Hong Kong Court of Final Appeal Ordinance, Cap 484, section 22.

356



Civil Justice Reform - Final Report
Section 22: Leave to appeal

667.

668.
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Notes

This Proposal must be assessed in the context of the Working Party’s

recommendations :-

(a) that masters should have a discretion to deal with interlocutory
applications on the papers, to refer them for hearing to the judge or to

a master;”® and,

(b) that an appeal from the master to the judge should be available as of
right.”

The Working Party considers that in this context, it would be undesirable to
adopt Proposal 46. A party’s chances of securing leave to appeal to the
Court of Appeal should not be dependent upon how a master exercised his
discretion as to whether the interlocutory application should be dealt with by
a master or be sent directly to a judge. The master should exercise his
discretion freely and should not be inhibited from dealing with a case which
merits immediate disposal on the papers or from directing a hearing before
the master, for fear of depriving the parties of a hearing before the Court of

Appeal.

The “reasonable prospects of success” test ought to provide a sufficient
filter, and costs orders a sufficient deterrent, against unwarranted
interlocutory appeals to the Court of Appeal without also adopting a “third-
tier” basis of exclusion. The Working Party accordingly recommends

against adoption of Proposal 46.

549

550

Recommendation 85.

Recommendation 109.
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Recommendation 117: Proposal 46 (for a rule generally against
granting leave to appeal from a decision itself given on appeal)

should not be adopted.

Proposal 47

If a requirement of leave for appeals to the Court of Appeal is introduced, the
Court of Appeal should have power, in relation to applications for leave which are
wholly unmeritorious and tantamount to an abuse of its process, to dismiss such
applications without an oral hearing, subject to the applicant being given one final
opportunity to show cause in writing why the application should not be so
dismissed.

Interim Report paras 540-541

670. Proposal 47 would be of considerable importance if a requirement for leave
to appeal were introduced for appeals from final judgments at first instance.
However, since the Working Party has recommended against such a
requirement™' and since it has recommended that the Court of Appeal
should deal with applications for leave to appeal on the papers and without

an oral hearing,”>* Proposal 47 no longer has a role to play.

Recommendation 118: Proposal 47 (for the Court of Appeal to
adopt a special procedure for dismissing certain applications for leave

to appeal) should not be adopted.

Notes
551

Recommendation 114.

532 Recommendation 112.
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Section 23: Appeals

Proposals 48 to 50

Proposal 48

Rules designed to enable the substantive hearing of appeals to be dealt with
efficiently, including rules enabling the Court of Appeal to give directions case
managing the hearing, should be adopted.

Interim Report paras 540, 542-543

671.

672.

Notes

Proposal 48 canvasses the adoption of a procedure similar to that used
under the CPR to facilitate the case management of appeals: when the
parties are given notice of the hearing date they receive from the court a
questionnaire requiring them to provide information about the appeal and its
state of preparation, including time estimates from the respective advocates

who are to conduct the appeal.

Another procedure mentioned for consideration is sometimes used where
judgment is reserved and where consequential orders will need to be
addressed when judgment is delivered. The relevant practice direction™
provides that a copy of the judgment may be given to the legal advisers “by
4 pm on the second working day before judgment is due to be pronounced
on the condition that the contents are not communicated to the parties
themselves until one hour before the listed time for pronouncement of
judgment.” This is done with the intention of enabling the advocates to deal

efficiently with any consequential orders when the court re-convenes.

553

52PD §15.12-15.14.
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23.1 Case management provisions presently applicable

673. Order 59 r 9(3) provides for the pre-hearing case management of appeals to
the Court of Appeal as follows :-

“At any time after an appeal has been set down in accordance with rule 5 the

Registrar may give such directions in relation to the documents to be produced at

the appeal, and the manner in which they are to be presented, and as to other

matters incidental to the conduct of the appeal, as appear best adapted to secure
the just, expeditious and economical disposal of the appeal.”

674. It is supplemented by the Practice Direction on Civil Appeals 4.1/6 §§23-26
in the following terms :-

“23.  The Registrar of Civil Appeals may, at any stage after an appeal has been
set down, consider whether to exercise the powers conferred on the
Registrar by O 59 r 9(3) and (4) of the Rules of the High Court to give
such directions in relation to the documents to be produced at the appeal,
and the manner in which they are required to be produced and as to other
matters incidental to the conduct of the appeal, as appear best adapted to
secure the just, expeditious and economical disposal of the appeal.

24.  Before giving any such directions the Registrar of Civil Appeals may
consult the Vice-President or Justice of Appeal who is expected to preside
at the hearing of the appeal.

25.  Such directions may be communicated to the parties either on paper or at
a hearing and any hearing will, if appropriate, be held before the Registrar
of Civil Appeals or that Vice-President or Justice of Appeal.

26.  The directions to be given may include appropriate directions as to length
of time to be allowed to each party for oral argument.”

675. Additionally, the Court of Appeal has all the powers of case management
exercisable by the CFI** and sometimes holds directions hearings, usually
conducted by the single judge, in advance of particularly long or complex
appeals.

Notes

*059r10.
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676.

677.

678.

Notes

The consultation response

There was a mixed response to this proposal. Some respondents, including
the Bar Association and the BSCPI, thought it might be worthwhile, subject
to further consultation, to introduce a questionnaire and for there to be some
pre-hearing case management as a matter of course.” The High Court
masters were in favour, commenting that there is presently much
unnecessary correspondence between the court and parties over time
estimates, fixing dates and preparation of appeal bundles. One respondent
supported a rule or practice direction requiring skeleton arguments to be
filed with the Notice of Appeal, arguing that this would be “more time-

efficient from the practitioners’ point of view, and less costly for the client”.

However, the others who responded™® — and crucially the great majority of
the judges of the Court of Appeal — considered the proposed reform
unnecessary and undesirable. Their view was that only a few appeals
require pre-hearing case management and that the system is well capable of
identifying these, enabling the court or the Registrar to take the necessary
steps. To require another form to be filled in and processed for every appeal

would be an unnecessary chore.

However, all the judges of the Court of Appeal considered it desirable as a
matter of case management, that applications which are interlocutory to

pending appeals (eg, for a stay of execution or for security for the costs of

555

556

The Law Society’s position is not clear. At p 69 of its Report, it supports Proposal 48.
However, at p 18 of Appendix 2, it rejects the proposal and suggests that it is “premised
on a misunderstanding of solicitor/client relationship”. It may be that it was in favour of
the questionnaire but against advance, embargoed judgments.

Including the BCC and a firm of solicitors.
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679.

680.

681.

the appeal) should, as with the proposed applications for leave to appeal, be
dealt with on paper by two Justices of Appeal, who should have power to
make any orders necessary without a hearing, giving brief reasons for their
decision; or, alternatively, to direct that there be a hearing before themselves

or before a panel of three judges.

These decisions are generally in the nature of case management decisions
and therefore are likely to be final in practice. However, since they will
have involved only one tier of adjudication, we do not consider it necessary
to recommend that they be made final by statutory provision or rule. Of
course, any appeal would require leave pursuant to section 22(1)(b) of the
Hong Kong Court of Final Appeal Ordinance and therefore a requirement to
show that the question raised is one which, by reason of its great general or
public importance, or otherwise, ought to be submitted to the Court for

decision.

The proposal for release of embargoed judgments in advance to legal
representatives did not attract much comment. As footnoted above, it may
be that the Law Society (whose position was not made clear) was in fact
against this proposal on the basis that it does not favour a duty to keep

matters confidential (even if only temporarily) from the client.

Taking account of the responses received, it is the Working Party’s view
that the Court of Appeal already has sufficient powers of case management.
If it was thought desirable to develop practices along the lines mentioned,
appropriate additions to the Practice Direction could subsequently be made.

Accordingly, Proposal 48 should not be adopted.
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Recommendation 119: Subject to Recommendation 120 below,
Proposal 48 (for introducing further case management provisions for
appeals to the Court of Appeal) should not be adopted in the form put

forward.

Recommendation 120: Applications which are interlocutory to
pending appeals should be dealt with on paper by two Justices of
Appeal, who should have power to make any orders necessary
without a hearing, giving brief reasons for their decision; or,
alternatively, to direct that there be a hearing before themselves or
before a panel of three judges (the last option being dictated where

the two judges are unable to agree).

Proposal 49

Appeals should be limited to a review of the decision of the lower court, subject to
the appellate court having a discretion to treat the appeal as a re-hearing if the
circumstances merit such an approach.

Interim Report paras 544-551

Proposal 50

The principles upon which appeals are determined should apply uniformly to the
Court of First Instance and the Court of Appeal.

Interim Report paras 544-551
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682. Proposal 49 addresses a possible change to the nature of the appellate
process undertaken by the Court of Appeal and Proposal 50 canvasses
applying the same approach to all appeals.

23.3 The present appellate approach

683. Appeals conducted by the Court of Appeal are at present “by way of

rehearing”. The relevant rules provide as follows :-

“O59r3
An appeal to the Court of Appeal shall be by way of rehearing ......
059r10

(1) In relation to an appeal the Court of Appeal shall have all the powers and
duties as to amendment and otherwise of the Court of First Instance.

(2) The Court of Appeal shall have power to receive further evidence on
questions of fact, either by oral examination in court, by affidavit, or by
deposition taken before an examiner, but, in the case of an appeal from a
judgment after trial or hearing of any cause or matter on the merits, no
such further evidence (other than evidence as to matters which have
occurred after the date of the trial or hearing) shall be admitted except on
special grounds.

3) The Court of Appeal shall have power to draw inferences of fact and to
give any judgment and make any order which ought to have been given or
made, and to make such further or other order as the case may require.”

684. Features of the present procedure for appeals to be by way of rehearing

include the following :-

(a)  As appears from the first three sub-rules of O 59 r 10, it is open to the
Court of Appeal to re-assess the facts, albeit generally only on the
basis of the documentary record rather than by hearing the oral
evidence afresh. This contrasts, for example, with the role played by

the Court of Appeal on a statutory appeal by way of case stated,
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23.4
685.

Notes

(b)

where it has a power of review, limited to questions of jurisdiction

and error of law.>’

The Court of Appeal has a discretion, reflected in O 59 r 10(2), to
admit fresh evidence which was not before the court below,’® but it
does so only on “special grounds”. Those “special grounds”, set out
in Ladd v Marshall [1954] 1 WLR 1489 and applied ever since, were
explained by Denning LJ as follows :-

“To justify the reception of fresh evidence or a new trial, three conditions must be
fulfilled: first, it must be shown that the evidence could not have been obtained
with reasonable diligence for use at the trial; secondly, the evidence must be such
that, if given, it would probably have an important influence on the result of the
case, though it need not be decisive; thirdly, the evidence must be such as is
presumably to be believed, or in other words, it must be apparently credible,
though it need not be incontrovertible.”

The Court of Appeal has power to set aside the order of the judge
below and to substitute for it the order which it considers the judge
ought to have made. Indeed, by virtue of O 59 r 10(3), it can go
beyond what would have been open to the judge and make “such

further or other order as the case may require”. >

The CPR approach

CPR 52.11 provides for the scope of appeals to be limited to a review of the

lower court’s decision rather than a re-hearing. It provides :-

557

558

559

560

Powell v Streatham Manor Nursing Home [1935] AC 243 at 263 et seq.

Attorney-General v Birmingham Tame & Rea District Drainage Board [1912] AC 788 at
801-802.

At 1491.
New Brunswick Ry Co v British and French Trust Corp [1939] AC 1 at 32-33.
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Notes

“(D

2)

€)

(4)

)

Every appeal will be limited to a review of the decision of the lower court
unless—

(a) a practice direction makes different provision for a particular
category of appeal; or

(b) the court considers that in the circumstances of an individual
appeal it would be in the interests of justice to hold a re-hearing.

Unless it orders otherwise, the appeal court will not receive—
(a) oral evidence; or
(b) evidence which was not before the lower court.

The appeal court will allow an appeal where the decision of the lower
court was—

(a) wrong; or

(b)  unjust because of a serious procedural or other irregularity in the
proceedings in the lower court.

The appeal court may draw any inference of fact which it considers
justified on the evidence.

At the hearing of the appeal a party may not rely on a matter not
contained in his appeal notice unless the appeal court gives permission.”

The migration from re-hearing to review under CPR 52.11 has not been

absolute. Thus, sub-rule (1) itself preserves re-hearings where required by

the interests of justice or provided for by practice direction.”®" Sub-rule (4)

allows the appellate court to re-assess the lower court’s treatment of the

evidence to the extent of drawing inferences from the findings below. And

while Sub-rule (2) provides that fresh evidence is generally not received, the

561

So far the only relevant practice direction is 52 PD s9.1 which provides for re-hearings
where the appeal is from a minister, person or other body who “(1) did not hold a hearing
to come to that decision; or (2) held a hearing to come to that decision, but the procedure
adopted did not provide for the consideration of evidence”.
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687.

23.5
688.

Notes

courts have in practice given great weight to the Ladd v Marshall principles

as a basis for exercising the discretion to admit such fresh evidence.”*

Nevertheless, important differences have been introduced. As Brooke LJ
pointed out in Tanfern Ltd v Cameron-MacDonald (Practice Note) [2000] 1
WLR 1311 at 1317, §§30-31, CPR 52.11(3) means that :-

“The appeal court will only allow an appeal where the decision of the lower court

was wrong, or where it was unjust because of a serious procedural or other
irregularity in the proceedings in the lower court ......

As his Lordship commented, the application of this approach to all appeals,

including appeals from masters’ decisions, marks a significant change :-

“This marks a significant change in practice, in relation to what used to be called
‘interlocutory appeals’ from district judges or masters. Under the old practice, the
appeal to a judge was a rehearing in the fullest sense of the word, and the judge
exercised his/her discretion afresh, while giving appropriate weight to the way
the lower court had exercised its discretion in the matter. Under the new practice,
the decision of the lower court will attract much greater significance. The appeal
court’s duty is now limited to a review of that decision, and it may only interfere
in the quite limited circumstances set out in CPR 52.11(3).”

The consultation response

With a few exceptions,™® the reaction to these two proposals was negative.
Most respondents were not persuaded that any change was warranted and
preferred to allow the Court of Appeal full re-hearing powers.”** There was

a fear, expressed by the DOJ, that limiting the Court of Appeal to powers of

562

563

564

Hertfordshire Investments Ltd v Bubb [2000] 1 WLR 2318 at 2325; Hamilton v Al Fayed
(Unreported) English Court of Appeal, December 21, 2000.

The APAA and a firm of solicitors.

Including the Bar Association, the BSCPI, the DOJ, most Justices of Appeal and a set of
barristers’ chambers. The Law Society did not expressly address the question. The BCC
opposed the proposals but on the (unexplained) ground that it “could lead to the flood-
gates on appeals being opened.”
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689.

review might prevent it from doing justice in some cases. Most appeal court

judges were against a change.

In the light of the consultation response and of the recommendations made
by the Working Party concerning hearings before and appeals from the
masters and the introduction of a requirement for leave to appeal from the
judge to the Court of Appeal on interlocutory matters, the Working Party is
of the view that Proposals 49 and 50 should not be adopted.

Recommendation 121: Proposal 49 (for having appeals by way of
review in place of appeals by way of re-hearing) and Proposal 50 (for

applying the same approach to all appeals) should not be adopted.
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Section 24: General approach to inter-party costs

Proposal 51

Proposal 51

A general rule should be adopted requiring the court to take into account the
reasonableness or otherwise of the parties’ conduct in the light of the overriding
objective in relation to the economic conduct or disposal of the claim before and
during the proceedings when exercising its discretion in relation to costs.

Interim Report paras 552-557

24.1 The present approach

690. In the present context, we are concerned with two main principles which
inform the court’s discretion as to when one party should be ordered to pay

another party’s costs.

691. The first is that the winning party should be able to shift the burden of his
legal costs (subject to taxation) to the other party. This “cost-shifting”
principle or the principle that “costs normally follow the event” is applied
both in relation to a party who ultimately wins the action (in which case he
gets the costs of the action and of any interlocutory applications where costs
were ordered to be “in the cause) as well as to a party who succeeds in a
particular interlocutory application (the “event” being such success and the

costs awarded being the costs of that application).

692. This approach is made the dominant, usually applicable, principle by O 62
r 3(2) which provides :-

“If the Court in the exercise of its discretion sees fit to make any order as to the
costs of or incidental to any proceedings, the Court shall, subject to this Order,
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order the costs to follow the event, except when it appears to the Court that in the
circumstances of the case some other order should be made as to the whole or any
part of the costs.”

693. Order 62 r 3 recognizes that in certain circumstances the “follow the event”
principle should not apply. It lists particular exceptions, for instance, the
costs of amendments without leave (where the amending party pays), the
costs of time extensions (where the party seeking the extension pays), the
costs of proving facts or documents where a notice to admit those facts or
documents has not led to an admission, the costs where a defendant has

discontinued his counterclaim without leave, and so forth.

694. The other main principle is that costs orders should be used to deter
unwarranted steps in the proceedings and to compensate a party who has
had to incur costs as a result of the other party taking such steps. This is
reflected in O 62 r 7 which materially provides as follows :-

“(1)  Where in any cause or matter any thing is done or omission is made
improperly or unnecessarily by or on behalf of a party, the Court may
direct that any costs to that party in respect of it shall not be allowed to

him and that any costs occasioned by it to other parties shall be paid by
him to them.

(2) Without prejudice to the generality of paragraph (1), the Court shall for
the purpose of that paragraph have regard in particular to the following
matters, that is to say—

(a) the omission to do any thing the doing of which would have been
calculated to save costs;

(b) the doing of any thing calculated to occasion, or in a manner or at
a time calculated to occasion, unnecessary costs;

() any unnecessary delay in the proceedings.”

695. Proposal 51 canvasses a modification of these rules in three main respects,

namely, that :-

370



Civil Justice Reform - Final Report
Section 24: General approach to inter-party costs

24.2
696.

Notes

(a) The “follow the event” principle should no longer be dominant, but
merely one principle which may be applied, if appropriate, in a

particular case.

(b) The reasonableness or otherwise of the parties’ conduct should be
expressly linked to the “overriding objective” canvassed in
Proposal 1 and should be made the basis for making interlocutory

costs orders.

(c)  Costs orders should be made in respect of the parties’ conduct before

as well as during the proceedings.

The consultation response

As discussed in relation to Proposal 32 concerning the summary assessment
of costs, respondents to the consultation were generally supportive of
employing immediate costs sanctions to deter and compensate against
unreasonable interlocutory behaviour. Proposal 51 received support on a

> However, several respondents were worried that a rule

similar basis.>
linking adverse costs orders to procedural misbehaviour might encourage
self-serving complaints, petty attempts at point-scoring and satellite

litigation over costs.

(a)  Thus, while the Bar Association and the BSCPI supported “an
approach whereby specific costs rules are formulated or re-formulated
so as to deter unmeritorious applications”, they were worried that
Proposal 51 might result in “litanies of fault inveighed by one party
against the other” and that the parties might “paper the file with

565

Among others, by the Law Society, the BCC, one set of barristers’ chambers and two
firms of solicitors.
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698.

Notes

correspondence to lay the ground for complaints to be made at the

time for submissions of costs about an opposing party’s conduct.”*

(b)  Other respondents®* emphasised the need for judicial acuity in
correctly assessing the reasonableness or otherwise of interlocutory

conduct and applying the rule with consistency.

(c) The support of one of the firms of solicitors was subject to the

qualification that it should not be tied to the overriding objective.

The Working Party’s view

It is the Working Party’s view that Proposal 51 should be adopted subject to
certain qualifications. The concerns voiced are legitimate and judicial
training for case management should address those concerns. Judges should
be encouraged to see through self-serving correspondence and petty point-

scoring exercises, treating such conduct as itself objectionable.

The principle that costs may be ordered to “follow the event” should
accordingly remain the usual approach when dealing with the costs of an
action. The winner of the action should generally get the costs of the action,
including the costs of any interlocutory applications ordered to be “in the
cause”. The “follow the event” principle should also remain an important
basis for dealing with interlocutory costs but should not be accorded
dominant status as the normal order. The use of costs orders to deter
unreasonable interlocutory behaviour ought to be given equal, if not greater,

prominence.

566

567

A similar concern was expressed by a set of barristers’ chambers.

Including two firms of solicitors.
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699.

700.

701.

Using costs orders as a primary means of discouraging unreasonable
procedural conduct at the interlocutory stages, whichever party ultimately
wins the case, is an important feature of the reforms proposed and has the
general support of those consulted. This underlies the summary assessment
of costs upon disposal of each interlocutory application instead of waiting
for an overall accounting at the end of the proceedings. Appropriately
stringent costs orders have been recommended above, in relation to
inappropriately verified pleadings, over-elaborate witness statements and
expert reports, unnecessary interlocutory applications or appeals, seeking
relief from self-executing sanctions, unnecessarily insisting on oral hearings

to challenge decisions taken on the papers, and so forth.

Order 62 r 3 should accordingly be amended to distinguish between the
costs of the action as a whole and interlocutory costs, so that it no longer
provides that an order for interlocutory costs to follow the event should be
made in default of the court ordering otherwise. The list of exceptions
presently set out in O 62 r 3 should also be re-examined. Order 62 r 7 is
probably already in sufficiently wide terms to accommodate the costs
sanctions to be prescribed in support of reforms such as those mentioned
above. It should, however, be amended so that the court is required to have
regard to the wunderlying objectives mentioned in relation to
Recommendation 2 as well as to the matters referred to in paragraph (2)(a)

to (c).

Furthermore, in line with the Working Party’s policy of avoiding front-
loaded costs where possible, the court should not assume the power to make
adverse costs orders in respect of the reasonableness of the parties’ pre-
commencement conduct, except in cases covered by an applicable pre-

action protocol and in accordance with the terms of such protocol.
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Recommendation 122: The principle that the costs should normally
“follow the event” should continue to apply to the costs of the action
as a whole. However, in relation to interlocutory applications, that
principle should be an option (which would often in practice be
adopted) but should not be the prescribed “usual order.” Costs orders
aimed at deterring unreasonable interlocutory conduct after
commencement of the proceedings should be given at least equal
prominence in practice, with the court being directed to have regard
to the wunderlying objectives mentioned in relation to
Recommendation 2. These powers should not apply to pre-action

conduct.
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Section 25: Costs transparency

Proposals 52, 53, 55 and 56

Proposal 52

Rules should be adopted requiring solicitors and barristers (i) to disclose to their
clients full information as to the basis on which they will be charged fees; (ii) to
provide them with the best available estimates as to the amount of fees they are
likely to be charged for the litigation in question, by reference to stages of the
proceedings and overall (in the case of barristers, assuming that they continue to
be instructed by the solicitors in the case); and (iii) to update or revise such
information and estimates as and when they may change, with reasons given for
any such changes.

Interim Report paras 558-573

Proposal 53

Steps should be taken, including the promotion of legislation if necessary, to
ensure that the public is given access to information regarding barristers and
solicitors relevant to a choice of legal representation in connection with litigation
or possible litigation, including information concerning fees, expertise and
experience to be made available by the professional associations concerned or in
some other appropriate manner.

Interim Report paras 574-575

Proposal 55

Steps should be taken to compile benchmark costs for use in Hong Kong.

Interim Report paras 584-598
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Proposal 56

Provision should be made in Hong Kong to require the parties, periodically and
as ordered, to disclose to the court and to each other best available estimates of
costs already incurred and likely to be incurred in the case.

Interim Report paras 599-604

25.1 The context of these Proposals

702. The Interim Report pointed to three broad factors which have a substantial
impact on the costs of litigation: the complexity of the case, the number of

court events in the case and the charging practices of the legal profession.

703. Most of the reforms discussed in this Final Report address the first two
factors, seeking to change the rules with a view to lessening complexity,
reducing the number of court events and increasing the system’s cost-
effectiveness in dealing with the procedures that remain. Proposals 52-53
and 55-56 deal with the third factor: the relationship between costs and the

charging practices of the legal profession.

704. The Interim Report acknowledged’®® that changing the rules will not in itself
necessarily result in reducing costs or achieving costs proportionality. Thus,
while statistics are not available, it seems clear that adverse economic
conditions in Hong Kong in recent years have markedly reduced the level of
economic activity and therefore the need for legal services. This is thought
to have led to increased competition among legal firms vying for a slice of
the smaller cake and to have resulted in lower fees. This was perhaps felt
more immediately and directly by the conveyancing and commercial

Notes
08 At §558 and §561.
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25.2
705.

706.

Notes

departments of solicitors’ firms. However, there has also been a substantial
reduction in the number of writs issued,’” suggesting that there has also
been a shrinkage in the demand for litigation services and some reduction in

fees.

Higher rights of audience and conditional fees

Quite apart from such general economic considerations, the Interim Report
also acknowledged that other structural features of our civil justice system
might have an important impact on costs. We stated :-
“Issues such as the extent to which foreign-qualified lawyers are admitted to
appear before the local courts; how far rights of audience may be extended; the
availability of conditional or contingency fee arrangements and the scope of legal

aid, among others, are all questions with a possibly significant impact on
litigation costs. However, such questions fall outside the Working Party’s remit.”

The Interim Report pointed out that such matters fell outside the Working
Party’s remit, but this did not deter a number of respondents from
suggesting that conditional fees’” (or in some cases, contingency fees’’")
and higher rights of audience for solicitors®’* ought to be considered by the
Working Party.’” The Law Society went so far as to suggest that failure to
deal with these matters detracted intellectually from the Interim Report,

stating :-

569

570

571

572

573

See Appendix 4.

Including the Hongkong Civic Association, the Hon Mr Andrew Cheng speaking in
Legco, the BCC and a firm of solicitors.

Including the BCC and two individual respondents.
The BCC, two firms of solicitors and an individual respondent.

The DOJ pointed to the possible relevance of conditional fees but indicated that it was
itself studying the matter. As indicated below, a reference has now been made to the
Law Reform Commission. The Consumer Council supported such a study by the
government.
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“The most patent omission in ...... the CJR ...... is that of higher rights of audience
of solicitors in the High Court. The failure to consider this topic — an expedient
way to reduce costs in civil litigation — detracts intellectually from the CJR. The
public should be apprised of the reasons why this is not addressed in the CJR.
Legal services, like any other industry, has to provide a good service at
reasonable cost. It has to keep abreast of the demands of contemporary society.
This will not be achieved unless the debate is objective and comprehensive and
the omission of considered debate of higher rights and other matters, such as
conditional/contingency fees, prevents the CJR from meeting this criterion.”

The Working Party rejects this criticism. Reforming the system of
procedural rules and practices with a view to enhancing its cost-
effectiveness is a key component of any attempt at tackling the problems of
cost, complexity and delays. It is a large subject, as the length of the
Interim Report and this Final Report testify, which lends itself to, and
indeed, demands, independent study. The fact that other matters may also
have a bearing on these problems does not mean that they all can, let alone
must, be crammed into the same study and examined by this particular

Working Party.

In fact, the question of conditional fees has recently been referred by the
Chief Justice and the Secretary for Justice to the Law Reform Commission,

a body obviously well-placed to undertake the study.’”

Admissions of overseas practitioners and ad hoc rights of audience for

overseas lawyers have recently been dealt with by legislation.’”

574

575

“The Commission has been asked to consider whether conditional fee arrangements (not
contingency fees) would be feasible and should be permitted in Hong Kong for civil
cases and, if so, to what extent (including for what types of cases and the features and
limitations of any such arrangements).” LRC website: www.info.gov.hk/hkreform.

By the new section 27(1) of the Legal Practitioners Ordinance, Cap 159 (brought into
operation by LN 87 of 2003), overseas lawyers can qualify for admission as barristers
after taking requisite examinations, widening the range of persons eligible to join the
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710. The question of higher rights of audience for solicitors is controversial and

711.

has far-reaching implications for the long-term status of the Bar and the
legal system as a whole. It is a subject which plainly requires dialogue
between the two branches of the profession which appears so far not to have
taken place. This was recognized by the Hon Ms Margaret Ng, the
Legislative Council member for the Legal Functional Constituency, stating
that her “preferred option” was that “legislation to provide for higher rights
of audience for solicitors should follow from amicable discussion between
both branches with the involvement of the bench”.””® The Bar’s own
position is apparently in the course of being worked out. The Bar Chairman
announced in May 2002 that the Bar’s Special Committee on Higher Rights
of Audience and its Special Committee on Practice Reform and
Development would be preparing an Interim Report and Consultation Paper
with a view to starting a consultation process within the Bar.>” That
consultation process was reported to have been initiated in April 2003.>
Consideration of higher rights of audience is therefore following its own

course.

In the meantime, solicitors’ rights of audience were effectively widened in
September 2000 when the general civil jurisdiction of the District Court
(where they enjoy full rights of audience) was increased to cover claims

worth $600,000, the previous limit having been set at $120,000. It was

576

571

578

Hong Kong Bar. By section 27(4), the range of advocates eligible for ad hoc admissions
has also been widened to take in advocates beyond those from the United Kingdom.

Letter to Law Society dated 3 May 2002 published in Newsletter 13 May 2002. See
WWWw.margaretng.com.

Speech delivered at the ceremony for admission of new silks on May 11, 2002, Bar
Association website: www.hkba.org.

SCMP 19 April 2003.
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714.

further widened when the District Court’s general civil jurisdiction was
increased to cover claims for up to $1,000,000 with effect from 1 December
2003. It is, however, uncertain to what extent solicitors have availed or will

avail themselves of these greater rights of audience.

There 1s a further, and possibly more fundamental, objection to the
abovementioned criticism. The notion that either higher rights of audience
or conditional fees represents “an expedient way to reduce costs in civil
litigation” is a gross over-simplification. This is illustrated by two recent

English decisions.

In the first of these cases, Protea Leasing Ltd v Royal Air Cambodge Co Ltd
(Unreported) QBD (Comm Ct), 7th March 2000, Timothy Walker J,
discusses a summary assessment of costs at the end of the judgment. The
claimant was represented by a well-known City firm of solicitors who
instructed senior leading counsel and specialist aviation junior counsel.
Their bill came to £70,949.81, described by the judge as “a healthy enough
sum in all conscience”. However, his Lordship commented that it paled into
insignificance compared to the bill for the other side. The defendant was
represented by another well-known City firm which did not instruct counsel,
but did the case on their own. Their bill came to £149,577 — more than
twice that of the claimant — for a one day case. Plainly, the fact that a
solicitor does the advocacy in place of a barrister is no guarantee that what
the client ends up paying will be less than if a barrister had been instructed.
It simply does not follow that giving solicitors higher rights of audience is

“an expedient way to reduce costs in civil litigation™.

In relation to conditional fees, the House of Lords decision in Callery v

Gray [2002] 1 WLR 2000, is instructive. It throws light on the impact of
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conditional fees on costs and shows that it is quite fallacious to suggest, as

some

respondents to the consultation have, that conditional fee

arrangements reduce litigation costs. To appreciate the true position, one

must have a grasp of how conditional fee arrangements work.

(a)

(b)

(d)

The intention of a conditional fee arrangement is to enable a plaintiff
with a viable case but without the means to pay for legal
representation, to bring an action represented by lawyers. The
lawyers’ costs are ultimately to be paid out of the anticipated award
against the defendants, but the lawyers must take on the risk that, if,
contrary to expectation, the plaintiff fails and nothing is recovered,
their source of remuneration will not materialise. Hence, these are

called “no-win, no pay” agreements.

Where the plaintiff wins, the lawyers are entitled to an “uplift” in
their fees (or “success fee”). In other words, they charge a certain
amount more (usually measured as a percentage of their usual fee up
to a prescribed maximum percentage) than they would have charged
if they had been acting without any conditional fee agreement, to

compensate them for the risk taken.

However, in a system like ours, where a defendant who wins is
generally entitled to costs against the losing plaintiff, the plaintiff
faces a potential liability beyond having to pay his own lawyers’ fees.
While his lawyers may be prepared to appear on a no-win, no-fee
basis, they would hardly be prepared to shoulder liability for the

winning defendant’s fees under the costs-shifting rule.

To cover that liability, “after the event” or “ATE” insurance has been
introduced in England and Wales. An insurer agrees to insure the

plaintiff against an order to pay the defendant’s costs if the defendant
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(e)

()

should win the case. As the plaintiff generally will not have the
means to pay the premium for such cover, the ATE insurer does not
collect it from the plaintiff in advance, but seeks to recover it (and so
to make his profits) out of the anticipated award against the

defendant.

This of course only works where the plaintiff’s lawyers and ATE
insurers have assessed the risk of losing as small and acceptable.
Therefore a plaintiff with less than a clear case is likely to find it
difficult to fund his action through a conditional fee agreement.
Moreover, it can only work in some types of cases. Thus, in running-
down or industrial accident cases, the defendant is covered by
compulsory insurance so that the plaintiff who wins will not be left
with an empty judgment. The same may be true where the defendant
is a substantial company or institution which has ample assets and
poses no risk of absconding. But the risk attaching to less substantial
defendants may make conditional fee agreements unattractive and

unworkable.

Where the plaintiffs’ team correctly assesses the risk, the defendant,
or more probably, his insurers, have to meet the bill for the plaintiff’s
costs and disbursements, including the success fee and the ATE
premium. The defendant’s liability insurers in turn pass on those
costs to those purchasing motor, accident or some other relevant

insurance policies.

715. As pointed out in Callery v Gray this kind of arrangement has a serious

effect on costs.

(a)

Lord Nicholls, summarising submissions made in the appeal,

described the impact of the system as follows :-
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(b)

“The consequence, it was said, of these arrangements, hugely attractive to
claimants, is that claimants are entering into conditional fee agreements, and after
the event insurance, at an inappropriately early stage. They have every incentive
to do so, and no financial interest in doing otherwise. Moreover, in entering into
conditional fee agreements and insurance arrangements they have no financial
interest in keeping down their solicitors’ fees or the amount of the uplift or the
amount of the policy premiums. Further, they have no financial incentive to
accept reasonable offers or payments into court: come what may, their solicitors’
bills will be met by others. So will the other side’s legal costs.

As a result, it was said, the new arrangements, as they are currently working, are
unbalanced and unfairly prejudicial to liability insurers and the general body of
motorists whose insurance policy premiums provide the money with which
liability insurers meet these personal injuries claims and costs.””

His Lordship commented that :-

...... the criticisms outlined above give cause for serious concern. It is
imperative that these aspects of the new funding system should be watched
closely as the system develops and matures.”*

As Lord Hoffmann noted, the role of the costs judge or taxing master
becomes crucial. Judicial taxation of fees and disbursements

becomes the sole means of trying to hold costs in check™' :-

“The transaction ...... lacks the features of a normal insurance, in which the
transaction takes place against the background of an insurance market in which
the economically rational client or his broker will choose the cheapest insurance
suited to his needs. Since the client will in no event be paying the success fee out
of his pocket or his damages, he is not concerned with economic rationality. He
has no interest in what the fee is. The only persons who have such an interest are
the solicitor on the one hand and the liability insurer who will be called upon to
pay it on the other. And their interest centres entirely upon whether the agreed
success fee will or will not exceed what the costs judge is willing to allow.”**

579

580

582

[2002] 1 WLR 2000 at 2006 §§14-15.

Ibid, §16

Judicial fixing of success fees is controversial. See Halloran v Delaney [2003] 1 WLR
28, where the English Court of Appeal gave guidance suggesting that success fees in
simple, easily settlable, cases should be limited to 5%. See the comments of Professor
Zander, “Is this the end of conditional fees?” The Times, October 1 2002.

At 2008 §25.
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Lord Hoffmann was prompted to state :-

...... I feel considerable unease about the present state of the law. In this respect |
do not think that I am alone. There seems to be widespread recognition among
those involved in personal injury litigation that costs, particularly in relation to
small claims, are getting out of hand. They are excessive in relation to the
amounts at stake (contrary to the principle of proportionality), some elements
(such as after the event insurance premiums) lack transparency and, perhaps in
consequence, too much time, money and court resources are spent in disputes
over costs.””™

(c) Lord Hope cautioned :-

...... unless the new regime is controlled very carefully, its effect may be to
benefit ATE insurance providers unreasonably and to place a burden on liability
insurers which is disproportionate. It may lead to a culture of incurring
additional costs which lacks any incentive on claimants to keep costs down.”**

It should be emphasised that in the foregoing discussion, the Working Party
is not seeking to express a view on the desirability or otherwise of either
higher rights of audience for solicitors or for the introduction of conditional

> On conditional fees, the Law Reform Commission will make

fees. ™
recommendations after it surveys relevant opinion and completes its study
of what is undoubtedly a complex subject. The point of relevance for
present purposes is that it should not be assumed that such mechanisms
necessarily result in reducing litigation costs, a matter of direct concern to
the present Report. Plainly, the opposite may sometimes be the case. It
may be worth noting that in the 5™ survey conducted by the English Law
Society’s Woolf Network in December 2002, 75% of respondents said that

they did not consider conditional fee agreements to be working.

583

584

585

At 2006 §18.
At 2015 §54.

Contingency fees whereby the lawyers take a percentage of the award, are not
contemplated.
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25.3 These Proposals

717.

718.

719.

Returning to Proposals 52-53 and 55-56, the focus of the discussion is on
reforms aimed at increasing costs transparency as between client and
solicitor, as between the parties to the litigation and vis-a-vis the court and

the public at large.

Why should one seek to increase such transparency? The answer is in the
underlying assumption, generally accepted, including by the Working Party,
that the overall level of fees and costs should in principle be determined by
the market — and not by official regulation (save for the prevention of

abuse).

For the legal services market to operate freely and efficiently, consumers of
such services need relevant information about the cost and quality of those
services.  Such information is presently very limited and unevenly
distributed.  Large institutional plaintiffs or defendants who engage
repeatedly in litigation are usually well-informed, but other litigants tend to
have little reliable information. This impedes their ability to make an
informed choice of the lawyers to instruct, to negotiate fees meaningfully
and to assess exposure to costs, both their own and the other side’s costs, if
they should lose. Such uncertainty is likely to cause some parties not to sue
at all or to reach an unsatisfactory settlement. Lack of information as to
going rates also hampers the court in arriving at fair summary assessments

of costs or when taxing a bill.
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The consultation response and the Working Party’s views

Proposal 52: costs-related disclosures to the client

This proposal, aimed at making it the duty of solicitors and barristers to
disclose to their client the basis on which he will be charged and to provide
him with a regularly updated statement of costs and disbursements incurred
as well as estimates of future costs, with an explanation for any changes to
the estimates, received support from the great majority of respondents to the

consultation.>®

The attitude of the Law Society to Proposal 52 is, however, not entirely
clear. Chapter 4 of the Law Society’s Guide to Professional Conduct
presently contains non-mandatory guidelines for providing relevant
information to the client. In the body of its report, the Law Society’s
Working Party supports a mandatory duty to provide such information by
way of a professional obligation, stating : -

“The LSWP has recommended that the Law Society promulgate a mandatory

retainer letter for use in litigation covering fees, estimates and updates, as well as

other standard advice. However, the obligation should not be too onerous. The

information should be based on information which the solicitor can provide ‘as
far as practicable’. Barristers must disclose the basis of their fees to solicitors.”®’

However, in Appendix 2, in relation to Proposal 52, the report states that the

Law Society “does not go so far as to impose mandatory requirement” [sic]

and that the Law Society is “to provide guidance on retainer letter ......

586

587

Including the Bar Association, the APAA, the HKMLA, the Consumer Council, the DOJ
(with the qualification that the government should be exempted), the BCC, the Hon Ms
Audrey Eu SC, the Hon Mr Andrew Cheng, the Hon Mr Ip Kwok Him (delivering the
speech of the Hon Mr Jasper Tsang) all speaking in Legco and three firms of solicitors.
The BSCPI was against this proposal, arguing that it should be left to solicitors to
estimate costs for the client.

Law Society report, p 59.
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722. The Working Party (except for one member, whose reservations are set out

below) is of the view that, subject to what is said below as to barristers,

Proposal 52 should be adopted in principle. However, there should be

further consultation before deciding on the manner of its implementation.

Various approaches are possible.

(a)

(b)

The Interim Report referred, for example, to the approach in New
South Wales, involving a statutory duty on barristers and solicitors to
disclose specified matters to the client and, in default of disclosure,
relieving the client of any obligation to pay the bill until after it has
been through a special taxation process, the cost of which is to be
borne by the defaulting lawyers. Additionally, failure to make the
necessary disclosures is deemed ‘“capable of being unsatisfactory

professional conduct or professional misconduct”.

The Interim Report also mentioned the approach in England and
Wales, where the Solicitors’ Practice Rules place an obligation on
solicitors to provide information to clients in accordance with a
professional code laid down by the Law Society with the concurrence

of the Master of the Rolls.

Other mechanisms for implementation, and a combination of various
approaches, could also be considered. For instance, a rule of court
might provide that within say, 7 days of coming onto the record in
any case, solicitors would have to file a certificate, countersigned by
the client, declaring that specified fee-related information and
estimates had been given to the client and would be regularly
updated. Failure to provide the required information could be a
matter taken into account in an appropriate manner in any solicitor

and own client taxation.
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The present focus of the Bar Code is on the agreeing of fees between
solicitor and barrister. It requires barristers to be separately instructed and
remunerated by a separate fee for each item of work undertaken.”® It deals
with such matters as marking the fee and refreshers on the brief, what the
brief 1s deemed to cover, and so forth. The solicitor undertakes a
professional obligation to be personally responsible for the barrister’s fees
whether or not he receives payment from the client — a rule reflecting the
historical incapacity of the barrister to sue the client or the solicitor for his
fees.”™ A solicitor is also free to withdraw instructions from any particular
barrister. Accordingly, it is understandable that the Bar Code makes no
provision for disclosures or other fee-related dealings as between the
barrister and the client. So long as this arrangement continues, the duty to
provide the client with the relevant information must fall primarily on
solicitors. It will be up to them to negotiate barristers’ fees on a satisfactory

basis and to explain that basis to the client.

Nonetheless, notwithstanding the relationship among barristers, solicitors
and clients, it is necessary to recognize the commercial reality that (save in
exceptional cases where the solicitor is left to foot the bill) it is the client
who pays the barrister’s fees. Accordingly, barristers should be obliged to
explain the basis on which their fees are charged and to provide estimates of
future fees (assuming that they remain instructed) with a view to this

information being incorporated into the material provided by the solicitor to

588

589

Bar Code §120.

Guide to Professional Conduct §12.04: “In the absence of reasonable excuse a solicitor is
personally liable as a matter of professional conduct for the payment of a barrister’s
proper fees. Failure to obtain funds on account of a barrister’s fees shall not of itself
constitute reasonable excuse.”
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the client. Such information should cover not only traditional briefs and
refreshers but also advisory and drafting work undertaken by barristers.
Instructions to advise, for example, as to whether proceedings should be
instituted, may be given orally and followed by a letter rather than a formal
brief. Some documents may be delivered for perusal, followed by an initial
conference and perhaps delivery of further documents, then legal research,
followed by advice in writing or in conference, and, if warranted, by