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For information
7 June 2007

Bills Committee on
Statute Law (Miscellaneous Provisions) Bill 2007

Amendmentsto the Public Order Ordinance (Cap. 245)
and the Societies Ordinance (Cap. 151)

Purpose

This note sets out the Administration’s response to the points raised
at the meeting of the Bills Committee on 11 May 2007 regarding the
amendments to the Public Order Ordinance (POO) and the Societies
Ordinance (SO) provided for in Part 3 of the Statute Law (Miscellaneous
Provisions) Bill 2007 (the Bill).

The Administration’s Response

2. As explained in para. 2(b) of the Legislative Council Brief on the
Bill, the proposed amendments to the POO seek to give effect to the
judgment of the Hong Kong Court of Final Appeal (CFA) in Leung Kwok
Hung v HKSAR [2005] 3 HKLRD 164 which held that “public order (in the
law and order sense)” should be severed from “public order (ordre public)” in
sections 14(1), 14(5) and 15(2) of the POO. As the term “public order
(ordre public)” also appears in the SO, which is defined in the same way as in
the POO and is used in similar contexts, given the CFA judgment, the
reference to “(ordre public)” should also be removed from the relevant
sections of the SO.

3. The Administration has explained to the Panel on Security of the
Legislative Council the effect of the judgment in question. We have also
provided the Panel with information on the follow-up actions taken by the
Police arising from the judgment, as well as the implementation of the
notification regime under the POO. For ease of reference, we enclose the
following papers —

(@) Annex A : paper entitled “The Court of Final Appeal’s
Judgment on Leung Kwok Hung & Others v. HKSAR”, which
the Panel on Security discussed at its meeting on 1 November
2005;

(b) Annex B : information note entitled “Recent Measures
Implemented by the Police in relation to Public Meetings and



Public Processions” and the “Guidelines on the approach to
the Public Order Ordinance in relation to public meetings and

public processions” submitted to the Panel on Security on 22
February 2006; and

(c) Annex C : paper entitled “Processing of Notification of Public
Meetings and Processions under the Public Order Ordinance”
issued to the Panel on Security on 30 April 2007, originally
scheduled for discussion on 8 May 2007, but now deferred to
the meeting of 5 June 2007.

We trust that these documents should explain the Administration’s position on
the various issues in question.

4. Since the handing down of the CFA’s judgment on 8 July 2005, in
the relevant sections of the POO and SO, the term “public order (ordre
public)” has been taken to mean “public order” in the law and order sense.
This accords with what the Police had been doing in practice anyway prior to
the judgment. The proposed amendments included in this Bill merely seek
to bring the statute book in conformity with the law in force, and they would
in no way affect the rights to assembly and demonstration currently enjoyed
by the people of Hong Kong.

Department of Justice
Security Bureau

May 2007



Annex A
LC Paper No. CB(2)192/05-06(05)

For information
1 November 2005
Legislative Council Panel on Security

The Court of Final Appeal’s Judgment on
Leung Kwok Hung & Others v. HESAR

Purpose

The paper sets out the background to the case of Leung Kwok Hung &
Others v. HKSAR, the effect of the judgment delivered by the Court of Final
Appeal (CFA), and the way forward.

Background

2. In February 2002, more than 30 people gathered at Chater Garden and
marched to the Police Headquarters in Wan Chai. At the peak of the
procession, there were over 90 participants. There was a suspected breach of
the requirement of the Public Order Ordinance (POO) (Cap. 245) regarding
prior notification of a public procession comprising more than 30 persons.
The Police gave warnings to the group for failing to notify the Police and
invited them to so notify. They declined the invitation.

3. In May 2002, three men were charged under the POO: one for
holding an unauthorized assembly and two for assisting in the holding of an
unauthorized assembly. They were subsequently convicted (by the Chief
Magistrate) in November 2002, and were each bound over in a sum of $500
for three months.

4, The three men lodged an appeal in December 2002 on the grounds
that the provisions in the POO requiring prior notification were
unconstitutional. In November 2004, the Court of Appeal (C of A) dismissed
the appeal. The three people then filed an appeal to the Court of Final
Appeal (CFA).

5. The CFA handed down its judgment and dismissed the appeal on 8
July 2005. A summary of the judgment prepared by the Judiciary is at
Annex.



The CFA Judgment
The Notification Scheme

6. In this case, the prosecution and appeal were chiefly centred on the
notification scheme whereby it is a statutory requirement to notify the
Commissioner of Police (CP) of a proposed public procession consisting of
more than 30 persons on a public highway or thoroughfare or a public park,
and that the CP has a statutory discretion to restrict the right of peaceful
assembly by objecting to it or by imposing conditions (“the discretion to
restrict”). In this regard, the CFA noted that the Government fully accepts
that the right of peaceful assembly involves a positive duty on the part of the
Government to take reasonable and appropriate measures to enable lawful
assemblies and demonstrations to take place peacefully. The court affirmed
that notification is required to enable the Police to fulfil this positive duty.
The CFA therefore held that the statutory requirement for notification is
constitutional and upheld the criteria fettering the CP’s discretion to restrict
the right of peaceful assembly for the purpose of “public order” provided in
sections 14(1), 14(5) and 15(2) of the POO. The CFA also noted that a legal
requirement for notification is in fact widespread in jurisdictions around the
world.

“Public Order (Ordre Public)”

7. One of the grounds of the appellants was that CP's statutory discretion
to restrict the right of peaceful assembly by objecting to a notified public
procession or by imposing conditions for the purpose of “public order (ordre
public)” was too wide and uncertain to satisfy the requirements of
constitutionality. '

8. The CFA noted that “public order (ordre public)” is specified in the
International Covenant on Civil and Political Rights (ICCPR) as a legitimate
purpose for the restriction of the right of peaceful assembly. The CFA
accepted the concept of “public order (ordre public)” as a constitutional norm.
However, on the deployment of that concept at the statutory level, the Court
was of the view that, while it is important for the CP to have a considerable
degree of flexibility, his statutory discretion to restrict the right of peaceful
assembly for the purpose of “public order (ordre public)” provided for in
sections 14(1), 14(5) and 15(2) of the Ordinance does not give an adequate
indication of the scope of that discretion. Hence, the CFA ruled that CP’s
discretion to restrict the right of peaceful assembly for the purpose of “public
order (ordre public)” does not satisfy the constitutional requirement of
“prescribed by law” which mandates the principle of legal certainty. The
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appropriate remedy was the severance of “public order” in the law and order
sense from “public order (ordre public)” in the relevant statutory provisions.

~After severance, CP’s discretion to restrict the right in relation to “public
order” in the law and order sense under the relevant provisions was held to be
constitutional.

9. The CFA found that the offences for which the appellants were
convicted did not relate to the statutory provisions conferring on CP the
discretion to object or to impose conditions on a public procession where he
considered it reasonably necessary in the interests of “public order (ordre
public)”. Hence, the CFA by a majority of four to one (with Mr Justice
Bokhary PJ dissenting) dismissed the appeal and upheld the convictions.

The Dissenting Judgment of Mr Justice Bokhary PJ

10. Mr Justice Bokhary PJ found that CP’s entitlement to prior
notification of public meetings and processions to be constitutional. But, in
his view, this entitlement should not be enforceable by the criminal sanctions
in section 17A. He also found CP’s powers of prior restraint and the related
criminal sanctions to be unconstitutional. Accordingly, in his view, the
appeal should have been allowed.

11. Mr Justice Bokhary PJ’s view is a minority view and is obiter dictum
and not ratic decidendi. In other words, a considerable part of his judgment
covers matters not directly forming the rationale behind the court’s judgment.
The dissenting judgment is not the opinion of the court and, in that light, not a
decision in the case.

Effects of the Judgment and Way Forward

12, As can be seen from the above, the CFA has ruled that, after
severance of “public order” from “public order (ordre public)”, the provisions
of the POO that the CFA considered are constitutional. Therefore, the POO
can and will continue to operate, subject to the CFA’s judgment, in order to
achieve its objectives of assisting to provide for the freedom of procession and
assembly, yet protecting public order and other public interests.

13. As regards the severance of “public order” from “public order (ordre
public)”, it should be noted that the term “(ordre public)” has ceased to apply
for all practical purposes in the context of the relevant sections following the
handing down of the CFA’s judgment on & July 2005. In these sections, the
term “public order (ordre public)” is now taken to mean “public order” in the
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law and order sense. The Administration will take the necessary steps in due
course to formally amend the relevant provisions in the POO.

Conclusion

14. The Administration respects the CFA’s judgment, which has provided
useful guidance to the Police on the handling of notifications of public
meetings and processions. The relevant provisions of the POO reflect a
proper balance between protecting and facilitating individuals’ right to
freedom of expression and right of peaceful assembly, and the broader
interests of the community at large. We will continue to work to protect the
fundamental rights of the people in Hong Kong as guaranteed by the Basic
‘Law and the Hong Kong Bill of Rights Ordinance. The Police will also
continue to deal with notifications of public meetings and processions in
accordance with the law.

Security Bureau

Hong Kong Police Force
Department of Justice
October 2005
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ANNEX

FACC Nos, 1 & 2 of 2005

Leung Kwok Hung & Others v. HKSAR

Summary of Judgment

This summary is prepared by the Judiciary.
It is not part of the judgment and has no legal effect.

The Court

1. The Court (with Mr Justice Bokhary PT dissenting) dismissed the appeal and upheld the
convictions.

The judgment of Chief Justice Li, Mr Justice Chan PJ, Mr Justice Ribeiro PJ and Sir Anthony
Muason NPJ

2. The freedom of peaceful assembly and the freedom of speech are fundamental rights. They lie at
the foundation of a democratic society and are of cardinal importance for a number of reasons. The
resolution of tensions and problems through open dialogue is of the essence of a democratic society.
Such a society is one where the market place of ideas must thrive, These freedoms enable citizens fo
air grievances and seek redress. Tolerance is the hallmark of a pluralistic society. Through these
freedoms, minority views which may be disagreeable can be ventilated. A procession is a potent
method of expression and is a common phenomenon.

3. The Public Order Ordinance ("the Ordinance") is of limited scope in regulating public
processions. It only regulates public processions consisting of more than 30 persons on a public
highway or thoroughtfare or in a public park.

4. The right of peaceful assembly involves a positive duty on the part of Government to take
reasonable and appropriate measures to enable lawful assemblies to take place peacefully. The
statutory. requirement to notify the Commissioner of Police ("the Commissioner") of a proposed
public procession consisting of more than 30 persons on a public highway or thoroughfare or in a
public park is constitutional. A legal requirement for notification is in fact widespread in
jurisdictions around the world.

5. In the present case, the offences arose out of the holding of a public procession without complying
with the legal requirement for notification, notwithstanding a warning by the police.

6. The focus of the challenge in this appeal is on the contention that the Commissioner's statutory
discretion to restrict the right of peaceful assembly by objecting to a notified public procession or by
imposing conditions ("the discretion to restrict") for the purpose of "public order (ordre public)” is
too wide and uncertain to satisfy the requirements of constitutionality.

7. The International Covenant on Civil and Political Rights (ICCPR) as applied to Hong Kong has
been implemented by the Bill of Rights, It provides for the concept of "public order (ordre public)”
as a constitutional norm. The concept is an imprecise and elusive one. Its boundaries beyond public
order in the law and order sense, that is, the maintenance of public order and prevention of public
disorder, cannot be clearly defined. A constitutional norm is usually and advisedly expressed in
relatively abstract terms, There is no question of challenging a constitutional norm which must be




accepted. The Court applied "public order (ordre public)" as a constitutional norm in holding that the
concept includes legitimate interests in the protection of the national and regional flags.

8. In contrast to the use of the concept at the constitutional level, different considerations apply to its
deployment at the statutory level. Adopting an unusual technique, the concept of "public order (ordre
public)" used in the ICCPR has been incorporated into the Ordinance in relation to the
Commissioner's discretion to restrict the right of peaceful assembly. Although it is important for the
Commissioner to have a considerable degree of flexibility, his statutory discretion to restrict the right
of peaceful assembly for the purpose of "public order (ordre public)" provided for in ss. 14(1), 14(5)
and 15(2) of the Ordinance does not give an adequate indication of the scope of that discretion. This
is because of the inappropriateness of this concept taken from the ICCPR as the basis of the exercise
of such a discretion vested in the executive authorities, The Commissioner's discretion to restrict the
right of peaceful assembly for the purpose of "public order (ordre public)” does not therefore satisfy
the constitutional requirement of "prescribed by law" which mandates the prineiple of legal certainty.

9. Public order in the law and order sense, that is, the maintenance of public order and prevention of
public disorder is sufficiently certain. The appropriate remedy is the severance of public order in the
law and order sense from "public order (ordre public)" in the relevant statutory provisions.

10. After severance, the Commissioner's discretion in relation to public order in the law and order
sense is constitutional. It satisfies (i) the constitutional requirement of "prescribed by law" and (ii)
the constitutional requirement of "necessary in a democratic society” for the relevant constitutional
legitimate purpose.

11, It must be emphasised that the Commissioner must, as a matter of law, apply the proportionality
test in exercising his statutory discretion to restrict the right of peaceful assembly. He must consider
whether a potential restriction is rationally connected with one or more of the statutory legitimate
purposes and whether it is no more than is necessary to accomplish such purpose. His discretion is
thus not an arbitrary one but is a constrained one. This test is well recognized internationally as
appropriate in relation to the protection of fundamental rights. The legal requirement to apply it in
this context ensures the full protection of the findamental right of peaceful assembly against any
undue restriction. ) '

The dissenting judgment of Mr Justice Bokhary PJ

12. Mr Justice Bokhary PJ held that the Commissioner’s entitlement to prior notification of public
meetings and processions is constitutional. This entitlement is enforceable in the various ways
indicated in his judgment, but not by the criminal sanctions in s.17A. The Commissioner's powers of
prior restraint are unconstitutional. And the criminal sanctions follow the fate of those powers so as
to be unconstitutional teo. Accordingly, he would allow this appeal so as to quash the convictions
and set aside the binding-over orders on the ground that the penal provisions under which the
appellants were convicted are unconstitutional.
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GOVERNMENT SECRETARIAT

LOWER ALBERT ROAD
HONG KONG
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" @SS OUR REE: SBCR 1/3285/03

HEEIR YOUR REE:
Tel: 2810 2686.

Fax: 2810 7702
22 February 2006

By Fax (23'pages)

Clerk to Panel on Security
(Att : Mrs Sharon Tong)
Legislative Couneil Building
8 Jackson Road
Central _
Hong Kong i

~ (FaxNo. : 2509 0775)

Deér Mrs-Tong,

-+ The Panel discussed the Court of Fina] Appeal's judgment on Leung
. Kwok Hung & Others v. HKSAR on 1 November 2005. The Panel noted
that the Police would, in consultation with the Department of Tustice, review
their internal guidelines for dealing with notificatioris of public meetings
! and processions. | \ S

- I am pleased to advise that the Police have now adopted the attached
guidelines on_the approach to the Public Order Ordinance in relation to -
public meetings and public procassions," and have uploaded thern on the

~ Police website for the information of the public. I am also pleased to

- attach a related note prepared by the Police for Members’ reference. -

Yours sincereljg
ey

 (Miss Rosalind Cheung ) |
for Secretary for Security




Recent Measures Implemented b the Police in relation to
| Public Meetings and Public Processions

The Police are fli]ly committed to facilitating the exercise of the

right of peaceful assembly. To enhance the current systern relating to
public meetings and public processions, the Police have implemented a
number of measures recently. They include —

(a)

(b)

(©)

Guidelines: To assist frontline officers in exercising their discretion
to regulate public meetings and processions, the Police have widely
promulgated the “Guidelines on the approach to the Public Order
Ordinance in relation to public meetings and public processions” (the
Guidelines) among frontline Police officers. The Guidelines state
nothing new but aim to further explain the meaning of important
terms, supply additional guidance on the terms used on the limits to
Police discretion, and enhance the consistency of the criteria with the
Basic Law’s requirements of legal certainty. To provide guidance to
the public, the Guidelines have also been made available on the
Police’s website and Divisional Police Report Rooms for public
inspection.

Seminars: To enhance frontline supervisory Police officers’
understanding of the Public Order Ordinance (POO) and the
principles governing the policing of public meetings and processions,
three seminars were held in September and November 2005. The
seminars were conducted by senior and experienced counsel from
Department of Justice (Dol). The essence of the judgment

delivered by the Court of Final Appeal on Leung Kwok Hung &
Others v. HKSAR FACC Nos. 1 & 2 of 2005 was also covered.

Conditions: In exercising the discretionary power to impose
conditions on proposed public meetings and processions, the Police
have given full consideration to the importance of rationality,
proportionality and necessity. The Police have also taken positive
steps to enhance communications with organizers of such events.
For instance, organizers are encouraged to inform the Police if they
anticipate a significant change in the number of participants so that
deployment could be adjusted accordingly and appropriate safety
measures could be put in place. Some sample letters of no objection
illustrating the above are at Annex. The above has been adopted in -
the Guidelines. ' |



(d) Liaison with DoJ: DoJ has been providing advice to the Police on the
handling of notifications of public meetings and processions,
whenever necessary. The Police will continue to maintain close
liaison with DoJ in this regard. '

Hong Kong Police Force
February 2006
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Wotifieatton of Public Proceesion

I zefef to the notification of public meeting you mads 13 the arganizer onSRERERHES 2
ST volics Station.

Pursuant to Section 14(4) of the Public Order Ordinenoe, Cap. 245, I am writing o inform
ynulhxtlhmmng_gﬂg;ﬁ_nmmm!ennmmhnklapuhhcpmceuinnmemmwﬁha
involving about 80 partlmpants betwean 2100 and 0100

SRR and (hen back to the zama
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Police drployment and assegtment on publis safety s bassd on the mmber of participmts
as notified, L&, 80 prople. If you mﬁmpate 2 sipmificant increass in the mimber ofpmﬁnpmm, you
shonld m.fnnn Police promptly so that dcplnymm: can be adjnsted accordingly and apprnpna!e safety
measures g be put in place. Yoo mn]sa advised. to provide unammhnltn: a;:pmnmatn]y Every
four preticipants and msura!hntﬂ::ym be clzarly fdeptified.

. Yon mmmdcd atﬂg:reqm:mmh i Scotion 15(1) qfth: Public Order Ordinanca, Cap.
245, whmh states, infer alin, . . .

) Atcwerypoblic procession-
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Conditions . | .

Sectlon 15(2) of the Public Order Ordinance, Cup. 245 provides for the Commissioger of
Police to exercise B diecretion o impose conditions wpon znypublm procession motified in the
interests of publin safety and public onfer — the term eg used in lh:s]auermfmhorhnmamtmmuf
pubhcurdﬂmdpmvmuunofwbhcd:mrdnr. Having givmcunmdmmntom:pam:nlnrﬂmils of )
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Remarks

Pleass be advised that this letier does not exempt you fidm abtnining permizgion from other
cancemed anthorities shonld the event take place in areas within their jedsdiction. Notwithstanding
the Poblic Order Ordinancs, there are other statutery provisions that may be applicable. Your
aftegtion is drawn to the Hst of commmomly applicable legislation, togather with hrief demils of
procedural matter at Annex *A’. ' ’

T Shonid there bé any change regerding the proposed cvent, pleace immediate]y Enform
MeLIM Che-ching, Acting Chief nspector of the Police Commemity Relations Officer of Yan Tdm
District at 2731 7223 diming office homs of weekdays ar the Duty Officer of Tim Sha Teui Police
Station at telephane rmber 27317278 aiter affice hoors.

) Yours sincerely,

. { KM Woods )
District Commander, Yau Tsim-Distriot
Jor  Commissioner of Police

e.e. CP (Atin: SPLIC)
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Guidelines on the approach
to the Public Order Ordinance

in relation to public meetings and public processions

These Guidelines are not intended to be exhaustive. They are
intended to assist enforcement officers and other persons in their understanding
of the statutory scheme, including some of the terms, of the Public Order
Ordinance (POO), Cap. 245, in the light of the constitutional right of peaceful
assembly in relation to public meetings and public processions. _

The Rélevant Freedoms

2. The freedom or right to peaceful assembly and to peaceful public
procession are fundamental rights guaranteed in the Basic Law (BL) of the
HKSAR and the Hong Kong Bill of Rights Ordinance (BORO), Cap. 383.
Article 27 of the Basic Law declares; '

“Hong Kong residents shall have freedom of speech, of the press
and of publication; freedom of association, of assembly, of
procession and of demonstration; and the right and freedom to form
and join trade unions; and to strike.”

3. The BORO is the domestic enactment of the United N ations,
International Covenant on Civil and Political Rights (ICCPR) as applied to
Hong Kong. BL 39 has entrenched the ICCPR as applied to Hong Kong. The
most relevant right recognized in BORO Article 17: R

“The right of peaceful assembly shall be recognized. No
restrictions may be placed on the exercise of this right other than
- those imposed in conformity with the law and which are necessary
in a democratic society in the interests of national security or public
safety, public order (ordre public), the protection of the rights and
freedoms of others.” : . »

The right to freedom of expression, Atrticle 16 of the BORO, is a right that has

close association with the right to peaceful assembly.

‘Peaceful Assembly’

4. The POO is inter alia concerned with the regulation of ‘public
assemblies. The relevant freedoms ‘envisage that only peaceful, intentional,
temporary gatherings of groups of persons for a specific purpose are afforded
the protection. Assemblies that are not peaceful or that lose their peacefulness
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- through force do not fall within the protective scope of the freedoms. As a
result, the regulatlon of assemblies is, within limits, permissible.

‘Democratic Society’

5. BORO Atticle 17 permits restrictions to be placed on the exercise
of the right of peaceful assembly if they are (amongst other things) necessary in:
a ‘democratic society’. This expression has a special meaning in regard to
human rights that has been recognised at the United Nations (UN) in relation to
the ICCPR. It refers to a society that recognises the Universal Declaration of
Human Rights (UDHR) and the two Covenants of the UN, that is the ICCPR
and International Covenant on Economic, Social and Cultural Rights (ICESCR),
a society, in short, that believes in pluralism and tolerance and the need for
differing - views to be reasonably and appropriately heard in a peaceful
environment. The necessity for objections, prohibitions or conditions must be
seen in that context. In particular, “a procession is a potent method of
expression and is a common phenomenon in democratlc soc1et1t=:s including
Hong Kong nl, - '

G‘overnm;_l_lent’s Positive Duty

6. The right of peaceful assembly involves a positive duty on the part -
of Government to take reasonable and appropriate measures to enable lawful
assemblies. This obligation is not absolute for the Government cannot
guarantee that lawful assemblies will proceed peacefully and it has a wide
discretion in the choice of the measures to be used. What are reasonable and
appropriate measures must depend on all the circumstances in the particular
case. : : :

7. : Orgamsers and participants should be aware of the need for the
peaceful nature of public meetings and public processions, and the need for the
police to ascertain that such assemblies are intended to be peaceful, and to have.
powers, to be exercised if necessary, to ensure that they remain so.

Conditions and Prohibitions

8. The Commissioner of Police has a discretionary power under the
POO to prohibit, object to or impose conditions on public meetmgs and pubhc‘
processions if he reasonably considers it to be necessary.> However, he is
restricted by law as to the CO]ldlthIlS he may mpose and the circumstances in

! Court of Final Appeal judgment in Leung Kwok Hung & Others v. HKSAR FACC Nos. 1 &2 of 2005,

. atpara. 3.
_ 2 Public Order Ordinance, Cap. 245, (POO) sections 9, 11, 14 & 15, section 6 is a dlscreuunary power
that applies to public gatherings as defined, when they are imminent or already underway.
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which he may prohibit public meetings or processions. It is important to
appreciate that these statutory powers are in place not to restrict the exercise of
the relevant rights; but to enable Government to fulfil its positive duties.
Without the power to impose conditions or to prohibit or object in certain
circumstances, the peaceful nature of the assembly could not be reasonably
assured or other important societal interests could be unnecessarily degraded.

The Criteria for Prohibition or Conditions
0. Terms used in the ICCPR and BORO relating to permissible
restrictions have largely, although not wholly, been adopted in the POO. The
terms used as criteria for prohibiting or restricting assemblies -are broad and
flexible so as to accommodate the wide variety of circumstances in which the
relevant freedoms are exercised. They are as follows:

(i)  national security;

(ii)  public safety;

(11i) public order; and

(iv)  protection of rights and freedoms of others

In everyday practice, the two most important criteria are public order and public .
safety. : L , S :

National Security

10. In the context of the Commissioner’s statutory discretion to restrict
the right of peaceful assembly, the expression ‘national security’ is defined as
the safeguarding of the territorial integrity and the independence of the People’s
Republic of China.? S RN

Public Safety

11. . In the context of the Commissioner’s statutory discretion to restrict
the right of peaceful assembly, the term ‘public safety’ refers to— '

“[slafety of persons (i.e., their lives, their physical integrity or
‘health) or things.”* o

3 POO, section 2(2). _
4 U.N. Covenant on Civil and Political Rights CCPR Commentary, Dr. Manfred Nowek, at p.380.



Public Order

12, The expression ‘public order’ in the law and order sense, means the
maintenance of public order and prevention of public disorder.’

Protection of Rights and Freedoms of Others -

13. In the context of the Commissioner’s statutory discretion to restrict
the right of peaceful assembly, the term ‘the protection of the rights and
freedoms of others’ refers to —

. the protection of the rights of passers-by, as well as those of the
participants, to personal safety and physical integrity, which were
dealt with in the context of public safety; and

. the protection of private property of others including private
commercial interests.

14. Scenarios upon which the Commissioner of Police may, in his
discretion, limit the right to freedom of assembly on the ground of ‘rights and
freedoms of others’ would, for example, be : ‘

@ the procession will result in unreasonable disruption of normal
business and mercantile operations along, or in the vicinity of, the
proposed procession route; and

(ii) the concentration of persons, vehicles or things at the formation
and dismissal areas, along the procession route and in nearby areas,
-will prevent . necessary fire and police protectlon or other
emergcncy services. ' .

Application of the Criteria

15. The above criteria must be approached and used in a manner
recognised by the courts as being consistent with preserving the essentials of the
relevant freedoms. At the same time, they should inform important practical
decisions on how, for example, to preserve public order during the exercise of
the relevant freedoms. The Commissioner has to approach the matter in a
flexible manner and his discretion to object or to impose conditions is

3 Court of Final Appeal judgment in Leung Kwok Hung & Others v. HKSAR FACC Nos. 1 & 2 of 2005,
at para 82,
8 U.N. Covenant on Civil and Political Rights CCPR Commentary, Dr. Manired Nowak, at p. 382-383.
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constrained. In considering its exercise, the Commissioner must apply the
proportionality test,

The Proportionality Test

16. In applying the proportionality test, one must ask is the potential
restriction -

(a) rationally connected with the purpose of public order; and
(b) no more than is necessary to accomnplish that purpose?
Both questions must be answered in the affirmative before the test is satisfied.

17. Factors to be taken into account in regard to (b) depend on the
criteria relied on and all the factual circumstances. Using the example of public
order, the Commissioner has to consider various facets of public order such as
traffic conditions and crowd control. Depending on the case in question, factors

that may be relevant include the date and time of the proposed procession, the
topography of the route, the possible presence of rival groups and the reaction
of members of the public. :

Conditions before Prohibition or Objection

18. Wherever possible, conditions that can be justified as being’
reasonably necessary should be imposed on a proposed public meeting or
procession, rather than the event being prohibited or objected to.’

Duty to Giye Reasons

19. The Commissioner is under a statutory duty® to give reasons when
he decides not to accept shorter notice and when he reasonably prohibits or
- objects to or imposes conditions on a notified public meeting or procession.
The duty is to give adequate reasons not merely a bald conclusion.’

Appeal Board

20. There is an Appeal Board on Public Meetings and Processions.
This can be convened at short notice. The Appeal Board does not need to
follow formal rules of evidence, and is intended to be ‘user friendly’ to the

! POO section 9(4) & section 14(5).
POO0 e.g. section 15(2).
Leung Kwok-hung & Others v. HKSAR, supra, at para. 59,
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pubhc The Appeal Board may, after hearing an appeal, confirm IEVerse or
vary the prohibition, objection or condition appealed against.”

Useful Background Materials :

Cases

(i) HKSARv. Ng Kung Siu & Another (1992) 2 HKCFAR 442

(i) Leung Kwok Hung & Others v. HKSAR FACC Nos. 1 & 2/2005
(iii) Leung Kwok Hung & Others v. HKSAR (CA) HCMA 16/2003

(iv) Auli Kivenmaa v. Finland UN Human Rights Commlttee
Communication No. 412/1990 -

Texts

(i) U.N. Covenant on Civil & Political Rights CCPR Commentary (Articles.
18 & 21) by Dr. Manfred Nowak

(ii) The International Bill of Rights, Editor: Professor Henkin, Chapter 12,
Permissible Limitations on nghts by A.C. Kiss.

10 POO, section 44(4).



Annex C

LC Paper No. CB(2)1736/06-07(12)

For information
on 8 May 2007

Legislative Council Panel on Security

Processing of Notification of Public Meetings and Processions
under the Public Order Ordinance

INTRODUCTION

Members would like to know how the Police process notifications
for public meetings and processions, and handle unauthorized public
meetings and processions. Members also asked for statistics on the
number of notifications, prohibitions / objections and appeals in respect of
public meetings and processions in the past five years.

PROCESSING OF NOTIFICATION RELATING TO PUBLIC MEETINGS AND
PROCESSIONS '

Notification

2. People in Hong Kong have the right to assemble, to demonstrate,
etc. as guaranteed by Article 27 of the Basic Law (BL) and Article 17 of the
Hong Kong Bill of Rights. It has been our policy that it is the Police’s
duty to facilitate the conduct of lawful and peaceful public meetings and
processions. In doing so, it is important to strike a proper balance
between protecting the individual’s right to assemble, to demonstrate, etc.,
and the interests of the community at large.

3. The main statutory provisions regulating public meetings and
processions are in the Public Order Ordinance (POO). These provide that
a public meeting or procession at which the attendance exceeds the
prescribed limit can only take place if notice has been given in accordance
with the requirements of the Ordinance, and the Commissioner of Police
(CP) has not prohibited or objected to it. CP (or delegated officers) will
carefully examine each case and will exercise his discretion properly. He
must also state the grounds of prohibiting or objecting to a public meeting
or procession by way of a written notice. Also, CP may impose
conditions on a notified public meeting or procession. In deciding
whether and if so what restriction(s) to impose, he must consider whether
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such restriction(s) is proportionate. Wherever possible, conditions that
can be justified as being reasonably necessary should be imposed for a
proposed public meeting or procession, rather than the event being
prohibited or objected to.

4. In Yeung May-wan & Others v HKSAR, the Court of Final Appeal
(CFA) held that the freedoms protected by BL 27 were at the heart of Hong
Kong’s system. However, the law required reasonable give and take
between users of public places. In Leung Kwok Hung & Others v HKSAR,
the CFA observed that the right of peaceful assembly involved a positive
duty on the part of the Government to take reasonable and appropriate
measures to enable lawful assemblies and demonstrations to take place
peacefully. It also affirmed that notification is required to enable the
Police to fulfill this positive duty.

5. Whenever the Police become aware of any impending public
meetings or processions, they will initiate and maintain a dialogue with the
organizers and render assistance to them. The Police will offer advice on
procedures, the statutory requirements and logistical arrangements, with a
view to protecting the interests of all persons involved with the event in
question and the interests of the community, particularly in respect of
public safety and the proper maintenance of law and order.

Appeal Mechanism

6. If CP prohibits, objects to or imposes conditions on a notified
public meeting and procession, the organizer(s) has a right of appeal. The
POO provides for an independent Appeal Board on Public Meetings and
Processions (the Appeal Board), consisting of three members selected in
rotation from a panel of 15 members and is chaired by a retired judge,
which can be convened at short notice. The Appeal Board is intended to
be “user friendly” to the public, and allows the appellant (and the CP) to be
heard and make submissions. The Appeal Board may confirm, reverse or
vary the prohibition, objection or condition imposed by CP.

HANDLING OF UNAUTHORIZED PUBLIC ORDER EVENTS
7. Under the POO, a public meeting or procession may become
“unauthorized” if, for example, —

(a) the number of participants requires that the CP is notified, but
he has not been;
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(b) it proceeds despite having been prohibited or objected to; or

(c) its participants do not comply with any direction given by a
Police officer for ensuring compliance with or due
performance of the conditions specified by CP under the
POO.

In handling such an event, the Field Commander must bear in mind the
Police’s fundamental duty to facilitate the conduct of lawful and peaceful
public meetings and processions, and to protect, as far as possible, the
interests of the participants, other individual citizens and the community.

8. In general, Field Commanders will —

(a) whenever possible warn participants of their breach of the
law and dissuade them from starting or continning an
unauthorized event;

(b) try to come to an agreement with the participants concerning
arrangements that could help remove any safety or public
order concemns, having regard to the interests of the
community at large, and thereby enable the event to proceed;
and

(c) 1if circumstances require, take reasonable steps to end the
event by dispersal, physical removal or arrest.

9. In the event that an unauthorized event proceeds, in appropriate
cases, the relevant evidence collected will be presented to the Department
of Justice, which will, in accordance with the prosecution guidelines,
decide whether prosecution action is warranted.

STATISTICS

10. From 2002 to 2006, 6 418 public meetings and 4 692 public
processions were held in Hong Kong (or an average of 6 events daily),
among which 3 095 public meetings and 3 903 processions were notified
events. During the same period, 5 public meetings and 6 processions
were prohibited / objected to. A detailed breakdown is at Annex. 2
public meetings and 3 processions of these 11 events subsequently took
place after the organizers had revised their routing or scale. As for the
other 6 events, the organizers cancelled their activities eventually.
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11. Over the same period, 11 applications for appeal were lodged with
the Appeal Board (see para. 6 above). 3 cases were withdrawn before
hearings were conducted while 8 cases were heard by the Appeal Board.
Of these 8 cases, the Police’s decision was upheld in 7 cases and overraled

in 1 case.

Security Bureau
Hong Kong Police Force
April 2007



Breakdown of Figures on Police’s Prohibitions / Objections to Public Meetings and Processions between 2002 and 2006

Annex

Reason / Basis for
Prohibition / Objection

2002

2003

2004

2005

2006

Public
Meetings

Public
Processions

Public
Meetings

Public
Processions

Public
Meetings

Public
Processions

Public
Meetings

Public
Processions

Public
Meetings

Public
Processions

(1) Causing serious
inconvenience and
obstruction to traffic
and / or road users

1

2

0

0

0

0

0

0

0

0

(2) Posing danger to the
safety of participants
of the events, members
of the public and

Police officers on duty

(3) (1) and (2) above

occurring together

L]

Breach of Police’s
conditions by event
participants

(4)

(5) The Police have
reasons to believe that
serious breach of the
peace may occur
during the event

Total

5‘.’:

S#

14

Note:

* Among the above 5 public meetings which were prohibited by the Police, 2 of them were allowed to continue as the organizers changed the number of participants.

# Among the above 6 public processions which were objected to by the Police, the organizers of 2 of them changed the routing and 1 changed the number of participants,
and the processions were allowed to continue.
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