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Purpose

This paper gives an account of views gauged by various committees of
the Legidative Council (LegCo) on issues relating to the collection and
enforcement of maintenance payments.

Deputations views on the system for the collection and enforcement of
maintenance payments

2. The problem of maintenance arrears and improvements to the
administrative system for the collection and enforcement of maintenance
payments, including the setting up of an intermediary body, were discussed by
various committees of LegCo. The Panel on Home Affairs considered written
submissions during its discussion on "difficulties encountered by divorcees in
collecting maintenance payments" and "intermediary body for the collection of
maintenance payments' on 14 June 1999 and 2 June 2000 respectively. The
Bills Committee on Interest of Arrear of Maintenance Bill 2001 met with
representatives from eight organisations on 23 September 2002. Major views
given by the deputations are highlighted below —

(@  the Attachment of Income Order Scheme could not cover cases
where the default maintenance payers were self-employed or had
no attachable income;

(b)  maintenance payers who failed to make any payment pursuant to
a maintenance order should be prohibited from leaving Hong
Kong;

(c)  to address the problem of maintenance arrears, measures should
be taken to improve the existing administrative system such as
setting up atask forceto follow up individua cases of arrears,



(d)

an intermediary body should be set up for the collection and
enforcement of maintenance payments. The proposal would
help shield maintenance payees from emotiona turmoil when
confronting their ex-spouses, encourage divorcees to claim
maintenance instead of relying on financial support under the
Comprehensive Social Security Assistance Scheme and relieve
the pressure on legal aid. Moreover, it would be more effective
and efficient for an intermediary body to recover arrears from
maintenance payers than by the maintenance payees themselves.

3. Members may wish to refer to the attached submissions for details.

Council Business Division 2
Legisative Council Secretariat

19 July 2007
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Submissions considered at the meeting of the
Bills Committee on Interest on Arrears of Maintenance Bill 2001 on 23 September 2002

Paper No, CB(2)2611/01-02(01)

Practitioners Affairs

FL0204/02/55668
HAB/CR/1/19/96 1T

16 January, 2002

The Chairman

Bills Committee

Legislative Council Secretariat
Legislative Council Building

8 Jackson Road, Central, Hong Kong

Dear Sir/Madam,
Re: Legislative Council Brief for the Interest on Arrears of Maintenance Bill 2001

The Law Society’s Family Law Committee was consulted by the Home Affairs Bureau on the policy
of awarding interest on arrears of maintenance payment. The Law Society endorsed the policy and
suggested it would be appropriate to adopt judgment rate to calculate interest on arrears.

After perusal of the Bill concern has been expressed by practitioners on the calculation of interest.

I attach an example of the complications that practitioners, and indeed members of the Legal Aid
Department, will face in calculating the interest on amrears of maintenance payment. The Law
Society is of the opinion that additional provisions are required on apportionment of arrears of
principal to assist with the calculation of principal and interest. This is obvious when the judgment
debtor has a long history of either defaulting on payment, or habitually making irregular payment of
maintenance. The Bill as currently drafted is not user-friendly. The computation of the interest on
arrears will be a complicated and time consuming exercise with serious cost implications for the
class of people the legislation is intended to benefit.

The Law Society would be willing to discuss this matter further.

Yours sincerely,

Joyce Wong
Director of Practitioners AfTairs
e-mail: dpa@hklawsoc.org.hk

cc Betty Chan, Legal Aid Depariment
Mr. Andrew Cheung, Home Affairs Bureau

Encl.
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Interest on Arrears of Maintenance Bill 2001 ("'the Bill"")
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The Law Society of Hong Kong's Family Law Committee has the following
observations on the Bill as follows:

1.

Arrears of Maintenance

Arrears of maintenance are not like other judgment debts as the amount of arrears
may vary from time to time. These payments are usually paid on a monthly basis
and so when arrears occur any payment by the judgment debtor will require an
apportionment exercise. The payment will have to be apportioned to repay the
arrears on the outstanding maintenance first and then any surplus will be
apportioned to subsequent maintenance outstanding. It should be acknowledged
that many maintenance payers make irregular payments of maintenance.

The Bill does not contain any provision for apportionment of arrears, only the
formula to calculate the interest on the arrears. The following example will serve
as an illustration of the difficulties private practitioners and the staff of the Legal
Aid Department will face when attempting to calculate interest on arrears of
maintenance.

The example is hypothetical but in fact is a rather typical situation assuming that
the provisions in the current Bill has been in force at all material times:

The Maintenance Payer (JD) was ordered to pay the Maintenance Payee (JC)
periodical payments at the rate of $5000 per month commencing from 1.6.2000
and thereafter payment on the 1st day of each and every succeeding month.

JD has failed to make adequate payments since the date of the Order. A
Judgment Summons was issued against JD and was heard on 25.2.2001.
Payments made by JD from 1.6.2000 to 25.2.2001 were as follows:

Dates of payment 13.6.2000 $3000
26.8.2000 $2000
9.10.2000 $8000
23.12.2000 352000

Total amount paid: $15,000



Amount due: $45,000
Total arrears $30,000
Interest: ?

jif) Upon hearing the Judgment Summons on 25.2.2001 the Judge made a
committal order against JD, and an interest order in favour of the JC.

The committal order was suspended on condition that:

JD settle the arrears of periodical payments together with interest thereon at
judgement rate from their respective due dates of payment. The JD was also
ordered to pay fixed costs for the enforcement proceedings in the sum of $5000.
The arrears were to be paid by monthly instalments of $2000 each commencing
from 1.3.2001 and thereafter payment on the 1st day of each and every
succeeding month until full payment.

The Judge reminded JD that the $2000 per month was to be paid by him on top
on the recurring maintenance of $5000 per month due under the original
maintenance order.

iv) JD made the following payments during the period from 1.3.2001 to 1.2.2002:
Dates and amount of payment:

1.3.2001 $7000
3.4.2001 $5000
6.5.2001 $7500
3.7.2001 $8000
1.9.2001 $3000
15.10.2001  $2000

V) Questions for consideration:

a. What is the amount of arrears of maintenance and interest payable by JD as
at 25.2.2001?

b. What is the amount of arrears of maintenance and interest owing by JD as
at 1.2.2002?

2. The Law Society considers that further consideration is required on the practical
problem of apportionment which the current Bill has failed to address.

The Law Society of Hong Kong
Family Law Committee

15 January 2002
55697



The Hong Kong Family Welfare Society

EQQQ[ No, CB(2)2786/01-02(02)

Secretary
Bills Committee on Interest on
Arrears of Maintenance Bill 2001
Legislative Council
Hong Kong Special Administrative Region
of the People’s Republic of China
(Attention : Ms. Mary So)

11™ September, 2002

Dear Ms. So,

Re: I !  Mai Bill 2001

Thank you for your letter of the 1" August, 2002, inviting the views of the Hong
Kong Family Welfare Society on the captioned Bill.

Being a charitable, non-governmental welfare agency, the Hong Kong Family
Welfare Society has been providing a wide range of 23 social welfare services for
families and individuals in Hong Kong for about 53 years. In our counseling service,
we have handled more than 5,000 cases each year, a large number of families have
been troubled by marital problems. More than 20% of the families receiving our
counseling service are single parent families. Many of them are divorcees and some
cases are receiving our divorce mediation service. We have conducted a study of
divorcees on the issue of collecting maintenance, a sharing forum was also held in
December, 2000. Furthermore, an Outcome Study on Divorce Mediation was
completed in July, 2001. Based on our experience and all the relevant surveys, this
submission will highlight the views observed by our professional staff and the users
on the captioned Bill as well as the observations from the afore-mentioned studies.




1.1

1.2

1.3

1.4

We basically agree to the proposal and perceive it as an additional measure to
help enforce maintenance payments. In determining whether to require the
maintenance payers to pay interest and, if so, the amount of interest, we support
the court to take into account the circumstances of individual cases which are
specified from (a) to (e) on P4, P.7, P10 & P.13 to be added to the four
Ordinances relating to maintenance orders. This can help balance the interests of
both the payees and the payers.

The effect of the proposal with the interest payments at judgement rates as a
deterrent, however, may need further review. Besides, with this additional
measure, it may not imply better assurance of the monitoring of the regular and
punctual payment made by the maintenance payers. For any system to work, the
cooperation of the payers is necessary and should be obtained at the outset. As a
preventive measure, mechanism to help increase the awareness of the payers on
their rights and responsibilities and the possible consequences of default payment
is necessary. Besides, they should be encouraged to update their financial
situations in case they could not afford to pay in view of the current economic
downturn. This can help save cost in legal proceedings.

Public education measures to inform maintenance payees about the proposal is
significant. However, their perception of the helpfulness of the proposal may
need to be addressed. In the study conducted by the Society in December, 2000
on the views of divorcees on collecting maintenance, of the 336 single parents
involved, nearly 20% were receiving maintenance as all / part of family income,
Of them 58% could not collect the payments regularly or on time. Half of them
had gone through legal proceedings to recover arrears. However, only 8% could
collect the payments regularly as a result; 30% could initially receive payments
from the payers but the payment was defaulted again after some time; about 47%
viewed that legal proceedings could not help much to recover arrears due to
“missing of payers”, “inability of payers to afford payments” and “failure to
obtain cooperation of payers e.g. intentionally not to receive judgement
summon”, etc.. For another half respondents not choosing legal actions to
recover arrears, the reasons included “not knowing the whereabout of the payers”
*lacking of knowledge about proper legal procedures”, “anticipating the appeal
would be unsuccessful”, “not able to afford legal charges”, “the payers having no
stable income”, “not prefer to worsen the relationship with the payers”, etc..
These can reflect some of their attitude to make use of the available measures for
recovery of maintenance arrears, which are perceived as ineffective to certain

extent.

k)

While the effectiveness of the proposal and whether it can help reduce the
number of single parent families who have to apply for CSSA due to failure in
recetving maintenance payment need to be further observed, we would like to
reiterate that a child’s best interests should not be put at risk because of parental
financial disputes over maintenance. Safety net by CSSA payment to sustain
living for the families with difficulties to collect / enforce maintenance payment
should always be available.

2 I ke. i ol , l

tachment of i fer (A.LO.) lless of whether the | .



2.1

2.2

be paid i by instal

We support the proposal.

The effects f the A.LO. to helo coll . ¢ for il
payees is suggested to be reviewed. Again, the common issues e.g. payers are

casually employed, frequent changing jobs and with variation in income, etc. are
still the blocks leadings to not able to apply the Order.

3. Recommendations

Based on our experience in handling divorce cases and the issue about
maintenance payment, we suggest Divorce Mediation to prevent this problem.

According to overseas experience, Divorce Mediation was an effective measure
to ensure high compliance to the agreed settlement. The mediation process also
helps the parties to acquire a positive communication pattern and conflict
resolution skills which entails cooperative efforts in future dispute.

The Interim Report of the 3-year Pilot Scheme on Family Mediation, which was

published in April 2002, reflected very positive outcome of the service.

Followings are some finding related to maintenance payment directly or

indirectly:

- 77% of respondents showed satisfaction to the service

- Among the mediated cases, 79.9% have reached agreement on divorce
settlement

- 82.3% of the female party and 81.0% of the male party stated that they
reached agreement on financial support for the children

- 78.5% of the female party and 75.2% of the male party stated that they
reached agreement on financial support for the spouse

- 63% of the 23] respondents showed very satisfied or satisfied with the
settlement on issues of dispute through mediation

- 66.7% very much agreed or agreed that they were able to discuss disputed
issues with their spouse through mediation in a_peaceful manner.

- 61.1% - were very much agreed or agreed that they were able to discuss
disputed issues with their spouse through mediation in a sensible and
reasonable manner.

- 78.5% would recommend mediation to their friends and relatives.

Our Society has introduced Divorce Mediation to assist in divorce settlement
since 1997. Our 3-year built-in research study has also proved the effectiveness
of the service with 82% of cases with agreement reached and more than. Hence,
mediation can be part and parcel of the divorce proceeding and legal aid should
be granted. In fact, as shown by research studies, this ADR can save legal cost on
the one hand, and protect the best interests of all parties, especially the children,
on the other.

83% of respondents showed satisfaction to the service
Among the mediated cases, 82% have reached agreement on divorce
settlement



- 90% were satisfied with the financial support for the children

- 86% were satisfied with the financial support for the spouse

- 86% of respondents were satisfied that the decisions reached in mediation
were fair.

- 90% would return to mediation if they have a similar problem in future

- 92% would highly recommend mediation to a friend who were getting divorce

Our Society will also follow up these cases to see the compliance rate of the settled
agreement in due course.

The above findings have supported Divorce Mediation as the primary dispute
resolution process to enable the couple to settle and even follow up the issue of
maintenance payment. It is recommended that the service to be integrated into all
the procedural processes of matrimonial cases. We also proposed for a mandatory
information session on Divorce Mediation so that all petitioners could be informed
about this service.

I hope that the above views may be helpful.

Thank you

Yours sincerely,

Cecilia Kwan (Mrs.)
Assistant Director
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