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Bills Committee on
Independent Police Complaints Council Bill
Response to issues raised at the Bills Committee meetings
held on 29 January 2008 (1), 6 March 2008 (2) and 28 March 2008 (1)

Purpose
This note provides information in response to a number of issues
raised by the Bills Committee at its meetings held on 29 January, 6 March
and 28 March 2008.

Delegation of the Independent Police Complaints Council (IPCC)’s
powers
To provide a comparison between the IPCC Bill and the Personal Data
(Privacy) Ordinance (Cap. 486) in respect of the power to delegate some
of the functions of the IPCC or the Privacy Commissioner for Personal
Data to technical and professional persons engaged by it or him; to
reconsider adding a provision similar to that in Cap. 486 to provide for
the IPCC to delegate some of its functions to a technical or professional
person whose service is engaged by IPCC under clause 5(3)
2.
Section 9(1) of the Personal Data (Privacy) Ordinance (Cap. 486)
provides that the Privacy Commissioner for Personal Data (PCPD) “may
engage, other than by way of employment, such technical and
professional persons”. Section 10 of Cap. 486 stipulates that unless
otherwise specified, PCPD “may delegate in writing any of his functions
or powers under this Ordinance to any prescribed officer subject to such
terms and conditions, if any, as he thinks fit and specified in the
delegation”. Section 2 of Cap. 486 defines “prescribed officer” as
including a technical or professional person engaged by PCPD under
section 9(1). Notwithstanding the above-mentioned statutory provisions,
PCPD has not hitherto delegated any of his functions to the technical or
professional persons he engages. (A list of prescribed officers to whom
PCPD has delegated his powers and functions under Cap. 486 is set out in
the gazette notice at Annex A.)
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3.
For the IPCC Bill, clause 5(2) provides that the IPCC “may
appoint, on terms determined by the Council, such other employees as the
Council requires to assist it in performing its functions”, while clause 5(3)
provides that the IPCC “may engage any person for his technical or
professional services in such manner and on such terms as it thinks fit”.
Clause 25(1) in Schedule 1 stipulates that the IPCC “may delegate in
writing any of its functions under this Ordinance to a committee, a
member of the Council, the Secretary, the Legal Adviser or any other
employees of the Council”. The bill does not provide for delegation of
the IPCC’s functions to any person engaged by the Council for his
technical or professional services under clause 5(3).
4.
The arrangement proposed for the statutory IPCC is similar to
that for some other statutory bodies which handle complaints made by
members of the public such as The Ombudsman, the Equal Opportunities
Commission and the Consumer Council. While these three statutory
bodies may engage the services of technical or professional persons to
assist them in performing their statutory functions or to advise them on
matters relating to the performance of their statutory functions, their
governing Ordinances do not empower them to delegate their functions to
the technical or professional persons they engage.
5.
We appreciate that the IPCC may need to engage persons other
than its employees to provide technical or professional services, but do
not envisage that this would require the IPCC to delegate any of its
functions to such persons. For example, the IPCC may need to engage a
public relations firm to help promote public awareness of the IPCC’s role1.
While the public relations firm may draw up publicity programmes for
the IPCC’s consideration and implement the programmes upon the
IPCC’s endorsement, the function of promoting public awareness of the
role of the IPCC still rests with the IPCC. As such, we do not consider
it necessary or indeed appropriate to provide that the statutory IPCC may
delegate its functions to external technical and professional persons who
are not employees of the statutory IPCC.

1

One of the IPCC’s functions under clause 7(1)(e) is “to promote public awareness
of the role of the Council”.
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Communication between the Police and the community
To reconsider establishing a platform for communication between the
Police and vulnerable groups on a regular basis
6.
The Police Force attaches importance to engaging the
community in carrying out its duties to maintain Hong Kong as a safe city,
and has made considerable efforts to seek contributions from the public
and various stakeholders in enhancing mutual communication and
understanding. Engaging the community is one of the Force’s strategic
directions, with a number of high-level projects underway to examine
how to build on the many community-oriented policing initiatives that are
in operation. At the level of individual police divisions and districts,
numerous forums have been established for communication with various
groups with different interests and concerns. The Police meet with
groups representing non-ethnic Chinese, youth associations, professional
bodies, mutual aid committees, incorporated owners and trade bodies, etc
from time to time. Such engagement can be ad hoc or structured. The
frequency depends on the specific issues to be discussed. The
above-mentioned arrangements have been operating effectively with
positive feedback, and cater for the needs of different stakeholders.
They should continue and the Police will engage individual groups with
different concerns as and when the need arises.

Long title
To consider deleting “to provide for the appointment of observers in
relation to reportable complaints” and adding “reviewing” after
“monitoring” in the long title of the Bill
7.
The long title gives a general indication of the contents of the bill.
As the provisions on the Observers Scheme constitute a substantial part
of the IPCC Bill (i.e. clauses 31 to 35 and Schedule 2), it is appropriate to
make reference to this aspect in the long title. We therefore suggest
retaining “to provide for the appointment of observers in relation to
reportable complaints” in the long title.
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8.
The long title is not meant to repeat the various aspects of the
functions of the IPCC as stipulated in the Bill. Clause 7(1) of the Bill
provides, inter alia, that the functions of the IPCC are “to observe,
monitor and review the manner in which reportable complaints are
handled or investigated by the Commissioner [of Police] …” and “to
review anything submitted to it by the Commissioner pursuant to this
Ordinance”. Such review functions of the IPCC are part and parcel of
its general function of “observing and monitoring the handling and
investigation of reportable complaints” as mentioned in the long title. In
other words, the existing long title has aptly and sufficiently covered the
IPCC’s review power as well as its other powers specified in various
clauses of the Bill which enable it to carry out its general function of
observing and monitoring the handling and investigation of reportable
complaints.

Membership of the IPCC
To consider deleting the provision for appointing persons to act as
appointed members under clause 4 of Schedule 1 to the Bill and
amending the definition of “appointed member” in clause 2(1)
9.
We understand that the governing Ordinances of many existing
statutory bodies contain provisions on the appointment of acting or
temporary members. Examples are (a)

the Consumer Council (see section 6(4) of the Consumer
Council Ordinance (Cap. 216));

(b)

the Hong Kong Arts Development Council (see section 3 of
the Schedule to the Hong Kong Arts Development Council
Ordinance (Cap. 472));

(c)

the Airport Authority (see section 12(1) of the Airport
Authority Ordinance (Cap. 483));

(d)

the Legal Aid Services Council (see section 5(6) of the Legal
Aid Services Council Ordinance (Cap. 489));
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(e)

the Financial Reporting Council (see section 3(2) of
Schedule 2 to the Financial Reporting Council Ordinance
(Cap. 588));

(f)

the Hong Kong Trade Development Council (see section
11(2)(c) of the Hong Kong Trade Development Council
Ordinance (Cap. 1114));

(g)

the Hong Kong Productivity Council (see section 9(6) of the
Hong Kong Productivity Council Ordinance (Cap. 1116));
and

(h)

the Hong Kong Council for Accreditation of Academic and
Vocational Qualifications (see section 3 of Schedule 2 to the
Hong Kong Council for Accreditation of Academic and
Vocational Qualifications Ordinance (Cap. 1150)).

Extracts of the above-mentioned provisions are at Annex B.
10.
To cater for the possible needs to appoint an acting IPCC
member as set out in clause 4 of Schedule 1 to the Bill (i.e. an IPCC
member may be precluded by illness, absence from Hong Kong or any
other cause from performing his functions, or the office of an IPCC
member is vacant pending a new appointment or reappointment), we
suggest retaining the clause in question and keeping the definition of
“appointed member” in clause 2(1) as currently worded.

Complaints made by mentally incapacitated persons
To explain how the Police determine whether a person is “mentally
incapacitated”, including whether there is any requirement for
documentary proof
11.
Clause 2(1) of the Bill defines “mentally incapacitated person” as
“a person who is mentally disordered or mentally handicapped within the
meaning of the Mental Health Ordinance (Cap. 136)”. As defined in
section 2 of Cap. 136, a “mentally disordered person” means “a person
suffering from mental disorder” and a “mentally handicapped person”
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means “a person who is or appears to be mentally handicapped”.
“Mental disorder” is also defined in section 2 of Cap. 136 to mean (a)
mental illness; (b) a state of arrested or incomplete development of mind
which amounts to a significant impairment of intelligence and social
functioning which is associated with abnormally aggressive or seriously
irresponsible conduct on the part of the person concerned; (c)
psychopathic disorder; or (d) any other disorder or disability of mind
which does not amount to mental handicap. “Mental handicap” as
defined in section 2 of Cap. 136 means “sub-average general intellectual
functioning with deficiencies in adaptive behaviour, and ‘mentally
handicapped’ should be construed accordingly”. Cap. 136 does not
stipulate any requirement for documentary proof in defining the
above-mentioned terms.
12.
Clause 14 of the Bill provides that if a complainant is a mentally
incapacitated person, his relative or guardian (as defined in section 2(1)
of Cap. 136) may make the complaint on behalf of the complainant. The
Police will judge whether a complainant is a mentally incapacitated
person in accordance with the definitions set out in paragraph 11 above.
It is for the complainant’s representative to substantiate that he is a
relative or guardian of the complainant so that his complaint made on
behalf of the complainant will be treated as a reportable complaint in
accordance with clause 14.

Functions of the IPCC
To explain whether the respective references to “function” in the Bill
refer to the power or duty of the IPCC and consider substituting the
term “function” with “power” or “duty” as appropriate
13.
Clause 2(1) of the Bill defines “function” as including a power
and a duty to put it beyond doubt that where the context so requires, the
term “function” also embraces the meaning of a power and a duty.
Statutory functions generally embrace the relevant powers and duties
pertaining to the functions. This definition is an established drafting
shorthand that has been used in the legislation in Hong Kong and other
jurisdictions. Examples of local and overseas legislation adopting this
definition are at Annex C.
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14.
References to “function” in the Bill are marked up at Annex D.
Broadly speaking, the references refer to the statutory functions of the
IPCC in general or the functions of the observers. In the context of the
provisions concerned, the term “function” as so defined is appropriately
used to indicate in general terms that the IPCC or the observers also have
the relevant powers and duties pertaining to the specified functions. The
term “function” should therefore be retained.
15.
Where a specific power or duty of the IPCC or the IPCC
observers is referred to, this is so specified in the Bill. For example,
clause 29 and 30 provide for the IPCC’s powers to change fees, hold
property, enter into contracts and borrow money, etc.

Security Bureau
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Annex B
Examples of statutory bodies of which the governing Ordinances
provide for appointment of acting or temporary members

(A) Consumer Council
Section 6 of the Consumer Council Ordinance (Cap. 216) provides that –
“(1) The Council shall consist of the following members(a) a Chairman who shall be appointed by the Chief Executive for
a term not exceeding 2 years;
(b) a Vice-Chairman who shall be appointed by the Chief
Executive for a term not exceeding 2 years; and
(c) not more than 20 other persons each of whom shall be
appointed by the Chief Executive for a term not exceeding
2 years.
(4) Where the Chairman, Vice-Chairman or any other member appointed
under subsection (1)(c) is precluded by temporary incapacity or other
cause from exercising his functions as such for any period the Chief
Executive may appoint another person to act in place of the Chairman,
Vice-Chairman or other member during such period with all such rights,
powers, duties or liabilities as if he had been appointed under
subsection (1).”

(B) Hong Kong Arts Development Council
Section 3 of Schedule to the Hong Kong Arts Development Council
Ordinance (Cap. 472) provides that “If for any period(a) the Chairman, due to absence from Hong Kong or for any
other reason, is unable to act as Chairman; or
(b) the Vice-chairman or a member is precluded by temporary
incapacity or any other reason from performing his functions as
Vice-chairman or a member, as the case may be,
the Chief Executive may appoint another person to act in the place of the
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Chairman, the Vice-chairman or a member, as the case may be, for that
period.”

(C) Airport Authority
Section 12(1) of the Airport Authority Ordinance (Cap. 483) provides
that “Where the Chief Executive is satisfied that the Chairman or any other
member of the Authority is unable, because of temporary incapacity or
some other cause, to act as a member of the Authority, the Chief
Executive may appoint another person so to act, during a period specified
in the appointment, in place of the member whose inability caused the
appointment to be made.”

(D) Legal Aid Services Council
Section 5(6) of the Legal Aid Services Council Ordinance (Cap. 489)
provides that “If an appointed member is absent from Hong Kong or is unable to act,
the Chief Executive may appoint another person to act as a temporary
member.”

(E) Financial Reporting Council
Section 3(2) of Schedule 2 to the Financial Reporting Council Ordinance
(Cap. 588) provides that “If, because of absence from Hong Kong or any other reason, an
appointed member of the Council, other than the Chairman, is unable to
perform the functions of his office as member, the Chief Executive may,
subject to subsection (3), appoint another person to be a temporary
member in his place during his absence or incapacity.”
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(F) Hong Kong Trade Development Council
Section 11 of the Hong Kong Trade Development Council Ordinance
(Cap. 1114) provides that “(1) The Council shall consist of the following members…
(d) 6 members appointed by name by the Chief Executive.
(2) Where, for any period, any of the members of the Council
specified … under paragraph (c) or (d) of that subsection is, by reason of
absence from Hong Kong or illness, unable to exercise the powers or
perform the duties of his office as a member of the Council, then…
(c) in the case of a member appointed … under paragraph (d) of
that subsection, the Chief Executive may appoint another person
to be a temporary member of the Council in place of that member
during such period.”

(G) Hong Kong Productivity Council
Section 9(6) of the Hong Kong Productivity Council Ordinance
(Cap. 1116) provides that “If any member other than the Chairman is absent from Hong Kong, or is
for any other reason unable to exercise the powers or perform the duties
of his office as a member of the Council, the Chief Executive may
appoint another person to be a temporary member of the Council during
the absence or incapacity of that member.”

(H) Hong Kong Council for Accreditation of Academic and
Vocational Qualifications
Section 3 of Schedule 2 to the Hong Kong Council for Accreditation of
Academic and Vocational Qualifications Ordinance (Cap. 1150) provides
that -
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“If(a) the Chairman, due to absence from Hong Kong or for any
other reason, is unable to act as Chairman for any period; or
(b) a member, due to absence from Hong Kong or for any other
reason, is unable to act as a member for any period,
the Chief Executive may appoint another person to act in the place of the
Chairman or such member as the case may be for that period.”

Annex C
Examples of local and overseas legislation defining “function”
to include a power and a duty
Hong Kong
Provision

Title of statute

Year of
enactment

s. 54A

Interpretation and General Clauses Ordinance
(Cap. 1)

1975

s. 2

Banking Ordinance (Cap. 155)

1986

s. 53A

Insurance Companies Ordinance (Cap. 41)

1988

s. 2

Factories and Industrial Undertakings Ordinance
(Cap. 59)

1997

s. 5A

Exchange Fund Ordinance (Cap. 66)

1992

s. 43

Buildings Ordinance (Cap. 123)

1994

s. 2

Deposit Protection Scheme Ordinance (Cap. 581)

2004

s. 2

Financial Reporting Council Ordinance (Cap. 588)

2006

s. 2

Tsing Sha Control Area Ordinance (Cap. 594)

2007

Other jurisdictions
Provision

Title of statute

Year of
enactment

s. 8

Ministers of the Crown (Transfer of Functions) Act
1946 (England)

1946

s. 98

Control of Pollution Act 1974 (England)

1974

s. 2

Electricity and Gas Inspection Act 1985 (Canada)

1985

s. 579

Education Act 1994 (England)

1994

s. 58

Goods Vehicle (Licensing of Operators) Act 1995
(England)

1995

s. 2

Air Navigation and Transport (Amendment) Act
1998 (Ireland)

1998

Part 2 of
the Sch.

Interpretation Act 2005 (Ireland)

2005

