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At its meeting on 15 April 2008, whilst discussing the incorporation of
the Independent Police Complaints Council in clause 3 of the Bill, a member
expressed concern whether incorporation would affect the continuation of legal
proceedings involving the existing Independent Police Complaints Council. The
Administration referred members to clause 40, which provides :-

40. Continuance of things done by former Council

(1) The enactment of this Ordinance does not affect the validity of anything
done by, in relation to or on behalf of the former Council before the
commencement date.

(2) Anything done before the commencement date by, in relation to or on
behalf of the former Council pursuant to or in connection with its
functions has effect as from that date as if done by, in relation to or on
behalf of the Council.

(3) Anything that, immediately before the commencement date, is required to
be done and is in the process of being done by, in relation to or on behalf
of the former Council pursuant to or in connection with its functions may,
as from that date, be continued by, in relation to or on behalf of the
Council to the extent that it is consistent with this Ordinance.

The member doubted whether the clause is specific enough in relation to legal
proceedings, and the Legal Service Division was instructed to assist in finding out if
there are drafting precedents on the same issue.

2. An example of an administratively appointed entity being incorporated
under legidlation is the Consumer Council Ordinance (Cap. 216). Section 21
(Transitional provisions) of the Ordinance deals with, inter alia, transfer of property,
obligations and liabilities of “the Consumer Council existing at the enactment of this
Ordinance”. Section 21(2) providesthat :-

2 All obligations and liabilities of the said Consumer Council are as
from the commencement of this Ordinance the obligations and
liabilities of the Council in its corporate capacity.

The full text of section 21 is attached in the Annex for members' reference.
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3. There are other drafting precedents on continuation of legal
proceedings upon a change in entity. Members may note that these are not directly
relevant as the circumstances were different, but they are illustrations on the drafting
that could be adopted in different circumstances. One such example is the Hong
Kong Tourist Association (Amendment) Ordinance 2001 (3 of 2001), which provides
for, inter alia, the replacement of the Hong Kong Tourist Association and its board of
management by a new body corporate. Section 38(6) of the Ordinance provides
that :-

(6) The legal claims including present, future, actual and contingent
claims by or against the old Board, including any accrued right of
appeal, judicial and administrative proceedings instituted by or
against the old Board that existed immediately before the
appointed day do not abate by reason of the commencement of Part
[1. They may be continued or enforced by or against the new Board.

As defined in the Ordinance, "old Board® means the Board of Management
established by and named the Hong Kong Tourist Association Board by the repealed
Hong Kong Tourist Association Ordinance, and "new Board" means the Hong Kong
Tourism Board. Another example is the Housing Ordinance (Cap. 283), which
provides for the establishment and functions of the Housing Authority. Section 38 (5)
of the Ordinance provides that :-

(5) Any proceedings under the repealed Resettlement Ordinance (Cap
304 1971 Ed.) pending at the commencement of this Ordinance to
which a competent authority was a party shall be construed as if
the Authority was a party thereto in lieu of the competent authority.

Conclusion

4, Looking at the precedents, it would appear that the choice of drafting of
a provision on the continuation of legal proceedings is a matter of policy intent which
would depend on the nature of activities which the transferring entity had undertaken
before incorporation or transfer, whether there were legal proceedings it had been
involved in, and the persons who had been or could be named as parties in the legal
proceedings concerned.

Encls.

Prepared by

LEE Yu-sung

Senior Assistant Legal Adviser
Legidative Council Secretariat
5 June 2008
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CONSUMER COUNCIL ORDINANCE (Cap. 216)
21. Transitional provisions

(1) All property of whatever kind and whether movable or immovable vested in or
belonging to the Consumer Council existing at the commencement of this Ordinance
shall as from that date vest in or belong to that Council in its corporate capacity
without any further assurance.

(2) All obligations and liabilities of the said Consumer Council are as from the
commencement of this Ordinance the obligations and liabilities of the Council in its
corporate capacity.

(3 Where anything has been commenced by or under the authority of the said
Consumer Council before the commencement of this Ordinance such thing may be
carried on and completed by the Council in its corporate capacity.

(4) Every person who immediately before the commencement of this Ordinance holds
an appointment as Chairman, Executive Director or a member of the said Consumer
Council is, as from such commencement but subject to the terms of his appointment,
the Chairman, Executive Director, or amember of the Council, as the case may be, for
the purposes of this Ordinance.

(5) Notwithstanding the definition of "financial year" in section 2 the period between
the commencement of this Ordinance and 31 March 1978 shall be deemed to be a
financial year.

(6) No stamp duty shall be payable in respect of any transfer of property under this
section.



