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LEGISLATIVE COUNCIL BRIEF

RACE DISCRIMINATION BILL

INTRODUCTION

At the meeting of the Executive Council on 21 November
2006, the Council ADVISED and the Acting Chief Executive
ORDERED that the Race Discrimination Bill (the Bill), at Annex A,
should be introduced into the Legislative Council (LegCo).

JUSTIFICATIONS

2. Racial discrimination is not a prevalent or serious
problem in Hong Kong. Although over 95% of the population is
ethnic Chinese, Hong Kong has always been a cosmopolitan city and
Hong Kong people have a long tradition of living in harmony with and
respect for persons from diverse cultural background and ethnic
origins. While there are occasional complaints and incidents among
individuals (e.g. on refusal to let properties and rejection for job
interviews), as a community the relationship between the Chinese
majority and the ethnic minorities in Hong Kong has generally been
peaceful and harmonious. There have also been, from time to time,
mild expressions of intolerance (such as over the congregation of
Filipino maids in Central), but there are certainly no real antipathy,
division or entrenched prejudice and discrimination against any
particular groups on account of their race or ethnic origin.

3. That said, the Government firmly upholds the principles
of equality and, as policy, recognises protection against racial
discrimination to be a fundamental human right for all persons.
Over the years, we have also endeavoured to foster understanding and
racial harmony through public education and other promotional
activities.

4. Policy commitment apart, we are obliged under the
International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD), to take steps “to prohibit and to eliminate
racial discrimination in all its forms”. In this connection, the United
Nations (UN) Committee on the Elimination of All Forms of Racial
Discrimination, which is the monitoring body of ICERD, has
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consistently maintained that specific legislation should be enacted to
give effect to the relevant provisions.

5. Under existing legislation, the Hong Kong Bill of Rights
Ordinance (Chapter 383) (HKBORO), prohibits the Government and
all public authorities, and any person acting on behalf of the
Government or a public authority, from engaging in practices which
entail discrimination on any grounds, including race and colour.
However, HKBORO is not applicable to acts of discrimination
committed by private individuals and organisations.

0. The absence of specific legislation in Hong Kong against
racial discrimination applicable to the private sector has been the
subject of much criticism and concern, both locally and
internationally. Over the last ten years, there have been calls from
the UN High Commissioner for Human Rights for Hong Kong to enact
the necessary legislation. These calls have been repeated in unison
by various UN human rights treaty monitoring bodies (including the
Human Rights Committee, the Committee on Economic, Social and
Cultural Rights and the Committee on Elimination of All Forms of
Racial Discrimination) every time the Hong Kong human rights
reports are scrutinised and discussed at international hearings.
Locally, while there remains a body of opinion which does not
consider legislative controls necessary, public demand for legislation
against racial discrimination has been increasing in force, not least
among human rights advocates and members of the ethnic minorities.

7. In pursuance of the Government’s policy commitment
and in appreciation of community aspirations, the Government
accepted the need to legislate against racial discrimination in both the
public and private sectors in 2003. A public consultation exercise
was conducted to gauge public opinion on the scope of regulation and
the ways in which individual persons should be protected against
racial discrimination. The consultation was completed in February
2005. Subsequently, we have announced in public and at UN
hearings our plan to introduce the draft legislation within the 2005-06
LegCo Session. However, because of the need to refine the legislative
proposal, both for effectiveness and clarity, we were unable to meet
this target. We have repeatedly reassured the public of our
commitment and have publicly pledged to introduce the Bill into the
LegCo before the end of the current calendar year.

THE BILL

8. The main object of the Bill is two-fold:

(@) to make racial discrimination and harassment in
prescribed areas and vilification on the ground of race
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unlawful and to prohibit serious vilification on that
ground; and

(b) to extend the jurisdiction of the Equal Opportunities
Commission (EOC) to cover racial discrimination.

Where appropriate, exceptions to application of the provisions are
spelt out. The Bill is divided into nine parts and the salient features
are summarised below.

9. Part 1 contains definitions of the various terms used in
the Bill. By virtue of Clause 3, the Bill, when passed into legislation,
will apply to an act done by or for the purposes of the Government that
is of a kind similar to an act done by a private person.

10. Part 2 specifies the circumstances in which a person
would be regarded as discriminating against, or harassing, another
person. Racial discrimination may take the form of direct or indirect
discrimination. Broadly speaking, “direct discrimination” occurs
when a person on the ground of race treats another person less
favourably than he would treat others. “Indirect discrimination”,
which is a less obvious form of discrimination, occurs when a person
imposes a requirement or condition which, although applicable to all,
will cause a disproportionate and unjustifiable adverse impact on one
particular ethnic group or another. The details of these are spelt out
in Clause 4 of the Bill. A requirement or condition is justifiable if it has
a rational and proportionate connection with a legitimate aim, or if it
is not reasonably practicable not to apply it. The clause also sets out
examples of the circumstances relevant for determining whether it is
reasonably practicable to disapply a requirement or condition.
Clauses 5 and 6 further make it unlawful to discriminate on the basis
of the race of a near relative and against a person being involved or
likely to be involved in complaints and proceedings for discrimination
respectively.

11. Racial harassment is defined in Clause 7 of the Bill. In
general, this is when a person offends, humiliates, or intimidates
another person because of the latter’s race or the race of his near
relative. It also applies to cases when a person acts in such a way as
to render the environment of work or study hostile or intimidating for
another person, again on the grounds of the latter’s race or the race of
his near relative. For the purpose of the Bill, Clause 8 defines the
meaning of “race”, “on the ground of race” and “racial groups”. In
particular, "race" means race, colour, descent, or national or ethnic
origin but does not mean nationality, Hong Kong permanent resident
status, length of residence in Hong Kong or indigenous inhabitant
status. These definitions are consistent with those internationally
adopted under ICERD.
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12. Parts 3 and 4 of the Bill prescribe the areas of activity in
which racial discrimination and harassment are prohibited under the
Bill. They are, specifically,

(a) employment;

(b) education;

() goods, facilities, services and premises;

(d) election and appointment to public bodies;

() pupillage and tenancy by, and instructions to, a barrister;
and

() membership of and access to clubs.

These parts spell out the circumstances which constitute racial
discrimination and harassment in the specified areas of activities,
which are made unlawful under the Bill.

13. Part 3 prohibits racial discrimination in employment.
Clause 10 makes it unlawful for an employer to discriminate between
job applicants or between employees in offers of employment, the
terms of employment, promotion, transfer, training and dismissal.
This provision does not apply to employment of domestic helpers and,
for the first three years from the enactment of the Ordinance, to
employers with five employees or less. Further exceptions to Clause
10 are also provided in Clauses 11 to 13, particularly to allow for
differential treatment in circumstances where it is justified by the
nature of work as a genuine occupational qualification, and for
recruitment/retention of overseas employees on more favourable
terms where the consideration does not involve race. Existing
employment and the terms of employment are protected and
grandfathered under Clause 14 and Schedule 2. Clauses 15 to 22
extend similar controls and protections to other areas of employment
and related activities, including engagement of contract worker and
commission agent, admission to partnership and professional or trade
organisation, professional qualification and vocational training, and
provision of services by employment agencies. However, a language
proficiency requirement imposed by a qualifying body is excepted if it
is reasonable or is one conferred for the purposes of a qualification
specified in Schedule 3. Further, it is provided that vocational
training bodies are not required to make special arrangements
regarding holidays and medium of instruction for particular racial
groups. Employment and granting of authorization or qualification
for religious purposes are excepted under prescribed circumstances
in Clause 23. Clauses 24 and 25 render unlawful racial harassment
in the employment field and spell out the circumstances involved.
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14. Part 4 prohibits racial discrimination and harassment in
education and other fields. Clause 26 makes it unlawful for an
educational establishment to discriminate in the admission of
students and in allowing access of the student to benefits, facilities
and services. It makes it clear, however, that the educational
establishments are not obligated to make special arrangements
regarding holidays and medium of instruction for any students of
particular racial groups. Clauses 27 to 37 prohibit racial
discrimination in the other specified areas, viz.: goods, facilities,
services and premises; public bodies; barristers and clubs. Detailed
exceptions are provided in the case of premises forming part of small
dwellings which are shared by the landlord or the landlord’s near
relatives, restriction of membership to voluntary bodies or to clubs
established specifically for the benefits of particular racial groups,
allocation of cemeteries, columbaria and related services, and foster
care and similar arrangements. Racial harassment in these areas of
activities is prohibited under Clauses 38 and 39.

15. Part 5 prohibits and sets out the circumstances of other
unlawful acts relating to racial discrimination, including
discriminatory practices and advertisements, aiding and causing
others to discriminate, as well as vilification. Clauses 47 and 48
impose vicarious liability on an employer or principal unless he
proved that he had tried to prevent his employee from doing the act or
it was outside the agent’s authority. It makes serious vilifications an
offence punishable by a fine and imprisonment. Knowingly or
recklessly making a false or misleading statement as to the
discriminatory nature of an act or advertisement to get another to do
that act or publish that advertisement is also an offence, punishable
by a fine.

16. Part 6 contains general exception clauses to Parts 3 to 5
of the Bill. These relate particularly to charities and provision of
special measures and benefits to meet the special needs of a
particular racial group to, for example, give them equal opportunities
with others. Clauses 54 and 55 make it clear that the Bill does not
affect any law concerning nationality, citizenship, resident status or
naturalization or immigration legislation. Acts done pursuant to
statutory authority, the operation of the New Territories Ordinance
(Chapter 97) and the New Territories Leases (Extension) Ordinance
(Chapter 150) are protected. Without affecting the operation of the
Official Languages Ordinance (Chapter 5), there is no duty to use, or
provide translation into, any language. Further, Clause 59 and
Schedule 5 provide for other matters not affected by the Bill, including
the Portable Comprehensive Social Security Assistance Scheme.
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17. Part 7 extends the functions and powers of the EOC to
cover racial discrimination and other matters under this Bill. These
functions and powers are similar to those the EOC currently has
under the other existing anti-discrimination ordinances. Part 8
deals with procedural matters for enforcement and proceedings for
remedies, as well as the jurisdiction of the District Court to determine
claims. The EOC is empowered to conduct formal investigation,
issue enforcement notices, assist persons suffering discrimination,
harassment or vilification, and to apply for an injunction against
persistent discrimination, harassment or vilification. Part 9
contains other miscellaneous provisions as well as consequential and
related amendments. In particular, Clause 91 amends the Sex
Discrimination Ordinance (Chapter 480), to extend unlawful sexual
harassment to cover rendering the environment in which a person
works, studies or undergoes training sexually hostile or intimidating.

ISSUES OF INTEREST

18. In preparing the Bill, we have been careful to take into
account the public views collected from extensive public consultations,
as well as the likely impact of the provisions upon implementation.
Of particular importance, we aim to arrive at a regulatory regime
which not only satisfies our policy objectives and international
obligations, but also one which balances the divergent interests of the
different parties and is reasonable in its justifications, practicable in
implementation and acceptable to the people affected. We have also
been careful to ensure that the provisions in the law are clearly
defined so as to minimise the risk of potential litigation that would
pose unnecessary burden and disruptions to the society.

19. For overall perspective and to facilitate understanding of
the Bill, the key issues that have attracted greater interest are
highlighted in the paragraphs below.

Overall legal framework: the Basic Law, the Hong Kong Bill of
Rights Ordinance and the proposed Bill

20. Article 39 of the Basic Law provides for the application of
the International Covenant on Civil and Political Rights (ICCPR) to
Hong Kong. This provision has been implemented through the
HKBORO. It prohibits the Government from engaging in practices
that would entail any form of discrimination, including discrimination
on the grounds of race. However, the HKBORO does not bind the
private sector.
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21. Similar to the other existing anti-discrimination
Ordinances, the proposed Bill seeks to proscribe against racial
discrimination and to provide for details of the areas of protection,
enforcement mechanisms and remedies. When enacted, it will apply
to both the Government and the private sector. The Bill also does not
absolve the Government and public authorities from obligations
under the HKBORO. Hence an act that contravenes the HKBORO
(which prohibits all forms of discrimination by Government and
public authorities) may be challenged in the Court under the
HKBORO, even if it were not specifically covered under the Bill.

Comparison with other existing anti-discrimination Ordinances

22. The Bill is modelled primarily on the existing
anti-discrimination laws, namely the Sex Discrimination Ordinance
(Chapter 480) (SDO), the Disability Discrimination Ordinance
(Chapter 487) (DDO) and the Family Status Discrimination Ordinance
(Chapter 527) (FSDO). Thus, most of the principal provisions in the
Bill are broadly similar to those in these Ordinances.

23. As a guiding principle, the Bill aims to ensure that people,
especially the vulnerable, are protected against less favourable
treatment on racial grounds and against any requirement or
conditions that, although applicable to all, will have a
disproportionate negative impact on a racial group and cannot be
justified irrespective of race. While it will still be lawful to bestow
benefits to persons of a particular race or ethnic origin for meeting
their special needs, we are cautious that we do not impose an
obligation for affirmative action. This is also the standard and the
approach adopted in the SDO and FSDO. It is unlike the DDO which
requires, for example, an employer to take steps to accommodate the
special needs of a disabled employee unless to do so will cause
“unjustifiable hardship” to the employer. Thus, Clause 4(2)(b) of the
Bill states clearly that a person is not obliged to disapply a
requirement or condition applicable generally (e.g. an employer
requiring a good command of Chinese for applicants for the post of
salesperson) even though it will have a disproportionate negative
impact on a particular racial group if it is not “reasonably practicable”
to disapply the requirement or condition. Further, Clause 4(5) is
clear that nothing in this connection requires the person concerned to
confer any benefits, provide any services or incur any expenditure
which he otherwise does not have to. We believe this approach is
reasonable and appropriate.

24. This Bill applies equally to Government in the same way
as it applies to the private sector. Specifically, it applies to an act
done by or for the purpose of the Government that is of a kind similar
to that of a private person. It does not make separate provisions on
Government functions.
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Provisions for exceptions

25. A key consideration for the proposed legislation is to
afford effective safeguards for the rights of individual against racial
discrimination, while at the same time maintaining proper respect
and protection for the legitimate rights and freedoms of others. In
this context, we need to ensure clarity and certainty of the legislative
provisions, especially to avoid misunderstanding and unnecessary
disputes after enactment of the Bill. Hence, the Bill contains
exception clauses which serve to clearly delineate the scope of control
and regulation. Most of these mirror those in the other existing
anti-discrimination ordinances. We have also taken into account
local circumstances as well as international practice and experience of
other common law jurisdictions with similar legislations. In
particular, these exception clauses have been proposed for the
following reasons —

(@) toensure that, despite no affirmative action being required
in the Bill, special measures which are intended for
bestowing benefits on ethnic minorities and promoting
equal opportunities for them are not regarded racial
discrimination, although these measures are targetted at
particular ethnic groups to the exclusion of others;

(b) to provide for lawful and justified protection for the
legitimate rights and freedoms of others, and for other
purposes which are justified on policy grounds and
considerations; or

(c) to delineate the scope of the Bill and to provide for clarity
and certainty of the law in areas which were not intended
to be covered by the Bill.

A detailed list of the exception clauses in the Bill with brief
explanations of the rationale is at Annex B.

26. Consistent with the principles of rationality and
proportionality, which have been widely adopted by international
human rights authorities, each of the proposed exception clauses has
been critically examined against the following criteria and
benchmarks -

(a) the provision serves a legitimate and needed purpose;

(b) it is justified on reasonable grounds; and

(c) the exception is proportional to the objective and to the
level of protection required (i.e. it is not excessive).
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Language proficiency and use of language

27. This is a matter of common concern among the ethnic
minorities, arising especially from their disadvantage in the command
of Chinese language which, unlike it is for the majority of the
population, is not their mother tongue.

28. In regard to access to services, we appreciate the
difficulties which are at times faced by some members of the ethnic
minorities who do not use Chinese. However, we equally recognize
that it would not be practicable for service providers, either in the
public or private sectors, to conduct their activities and businesses in
all languages, or to provide translations into different languages in
their communications with clients/customers. Thus, Clause 58 of
Bill has been included to stipulate that the use, or failure to use, of
any languages for the purpose of communication will not be unlawful.
We have no doubt that those service providers who target their service
at specific minority groups will conduct their business in the
appropriate language as is reasonably practicable in the
circumstances. This is a pragmatic approach which we believe to be
in the interest of the community as a whole and should be acceptable
to all.

29. The requirement for language proficiency in education
has been a matter of concern to the ethnic minorities. In this regard,
the Government firmly upholds the right of children to education,
irrespective of their race or ethnic origin. All children in Hong Kong
have the right to nine years of free and universal basic education.
However, as stipulated in Clause 26(2) of the Bill, this does not compel
the schools to modify its arrangements regarding holidays or medium
of instruction in order to cater for students of any racial group!.

Differential employment terms for overseas employees

30. During earlier public consultations, questions were
raised from the business community over whether the offer of more
favourable terms of employment (commonly referred to as “overseas
terms”) for employees from overseas would become unlawful under
the Bill. Since the race discrimination legislation is not meant to
affect such employment practices based on human resource policy
considerations that do not relate to race, we consider it justified to
provide an exception clause to ensure clarity and certainty. It should
be recognised that although the exception clause sets out certain
situations where the exception will apply, such as possession of skills
not readily available, recruited from a place outside Hong Kong, etc. it

" In the Belgian Linguistics Case (1968) 1EHRR 252, the applicants, who were French-speaking
residents in the Dutch-speaking part of Belgium, wanted their children to be educated in French.
The European Court of Human Rights decided that the right to education did not include a right to be
taught in the language of choice of the parents, nor a right of access to a particular school of the
choice of the parents.
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is not intended to prescribe conditions to be fulfilled before employers
may offer overseas terms to their overseas employees. Rather, it
seeks to provide a defence for employers in case they were challenged
for giving overseas terms to individual staff. = Basically, the Bill does
not seek to restrict the offer of preferential overseas terms as long as
the offer was justified by reasons not related to race.

Application to new arrivals

31. Discrimination against new arrivals from the Mainland
has been a matter of concern in the community. There has also been
continued pressure from human rights groups and new arrivals
organizations for the Bill to make specific provisions against such
discrimination.

32. There can be no questions that new arrivals should, as of
right, enjoy the same protection against racial discrimination as
everybody else in Hong Kong. However, as almost all of the new
arrivals are of the same ethnic origin as the local Chinese, they do not
constitute a separate racial group under the definition of “race” in
Article 1 of the ICERD, which is adopted in the present Bill. More
importantly, the discrimination which may at times be experienced by
some new arrivals is in essence a form of social, not racial,
discrimination. It is wrong in principle to seek to address these
issues through legislation on racial discrimination. An extension of
the scope of the Bill, as proposed by some advocates, would also have
significant adverse implications on established Government policies
and practices which are based on the seven-year residency
requirement (e.g. the Comprehensive Social Security Assistance
Scheme, eligibility to public housing).

LEGISLATIVE TIMETABLE

33. The legislative timetable will be —
Publication in the Gazette 1 December 2006
First Reading and commencement of 13 December 2006

the Second Reading debate

Resumption of Second Reading to be notified
debate, committee stage and Third
Reading

IMPLICATIONS OF THE PROPOSAL

34. The proposal is in conformity with the Basic Law,
including the provisions concerning human rights. The Race
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Discrimination Bill, if enacted, will apply to the Government in
accordance with Clause 3 of the Bill whereas the proposed
consequential and related amendments to other enactments in the
Bill, if enacted, will not affect the current binding effect of such
enactments. Annex C addresses the financial, civil service, economic,
sustainability and environmental implications of the proposal.

PUBLIC CONSULTATION

35. We issued a consultation paper entitled “Legislating
Against Racial Discrimination” for public comments on 16 September
2004. The public consultation ended on 8 February 2005. We
received 240 submissions and attended 67 meetings with or briefings
for advisory and statutory bodies, business and employers’
associations, non-governmental organizations, representatives of
ethnic minorities, human rights groups, the media and District
Councils. The majority of our respondents expressed support for our
legislative proposal.

PUBLICITY

36. Concurrent with the issue of this Legislative Council Brief,
we will issue a press release and hold press briefings to introduce the
provisions of the Bill on 29 November 2006. In addition, we have
prepared a booklet with Q&As to explain, in layman terms, the key
provisions of the Bill and their impacts, so as to enhance public
understanding of the proposed legislation. A copy of the booklet is at
Annex D. We shall also arrange briefings for interested groups,
including those from the employment and education sectors, to clarify
and to further explain the detailed provisions and the rationale for the
proposals.

ENQUIRIES

37. Enquiries on this Brief can be directed to Mr Victor Ng,
Principal Assistant Secretary for Home Affairs (4), at 2835 1552.

Home Affairs Bureau
29 November 2006
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A BILL
To

Render discrimination, harassment and vilificatiam the ground of race,
unlawful; to prohibit serious Vvilification of perss on that ground; to
extend the jurisdiction of the Equal Opportunit@smmission to include
such unlawful acts; to confer on the Commission foeaction of
eliminating such discrimination, harassment andica@tion and promoting
equality and harmony between people of differentesa to extend
unlawful sexual harassment under the Sex Discriti@naOrdinance to
cover rendering the environment in which a persarke; studies or
undergoes training sexually hostile or intimidatingp make other
consequential and related amendments to enactmants;for related

purposes.

Enacted by the Legislative Council.

PART1

INTERPRETATION APPLICATION, ETC.

1. Short title and commencement
(2) This Ordinance may be cited as the Race Disgation

Ordinance.
(2) This Ordinance shall come into operation orag  be appointed

by the Secretary for Home Affairs by notice pub#idhn the Gazette.

2. Interpretation
(1) In this Ordinance, unless the context otherwespiires —

“access” 15 + =H]) means access as construed in accordance witbrs&a;

“act” (£ k) includes a deliberate omission;



“advertisement” &%) includes every form of advertisement, whethetthte

public or not, and whether —

@ in a newspaper or other publication;

(b) by television or radio;

(@) by display of notices, signs, labels, showcardgomds;

(d) by distribution of samples, circulars, catalogymgce lists
or other material;

(e by exhibition of pictures, models or films; or

() in any other way;

“club” (&it) means an association, incorporate or unincorppmt not less
than 30 persons associated together for sociataty, cultural, political,
sporting, athletic or other lawful purposes that —

@ provides and maintains its facilities, in wholeio part,
from the funds of the association; and
(b) sells or supplies liquor for consumption on iterpises;

“commencement date”4t %% H HH), except in section 74, in relation to any
provision of this Ordinance, means —

@ the date appointed under section 1(2) for thavigron to
come into operation; or

(b) if different dates are appointed for the prowvisito
commence for different purposes, the date appoifded
that provision to come into operation for the reletv
purpose;

“Commission” (%) means the Equal Opportunities Commission estaddis
under section 63(1) of the Sex Discrimination Oadice (Cap. 480);

“commission agent” &% A) means a commission agent as construed in

accordance with section 22;

“committee” & &%) means a committee established under section (@@

the Sex Discrimination Ordinance (Cap. 480);



“committee of management”# 7 5 ), in relation to a club, means the
group or body of persons (howsoever described)nizatages the affairs of
the club;

“conciliator” (Ffi# \.) means any person engaged by the Commission under
section 64(2X) of the Sex Discrimination Ordinance (Cap. 480);

“contract worker” (&%) T.{F &) means a contract worker as construed in
accordance with section 15;

“discrimination” ([&jif) means any discrimination falling within sectionor 6
and related expressions are to be construed aogbydi

“dispose” (&), in relation to premises, includes granting dtigp occupy the
premises, and any reference to acquiring premisesta be construed
accordingly;

“dynamically supported craft®) Jj =& {T#s) has the same meaning as in
the Shipping and Port Control Ordinance (Cap. 313);

“education” ¢ F) includes any form of training or instruction;

“educational establishment?{ & #f%) means an educational establishment
specified in column 2 of Schedule 1;

“employment” (& f) means employment under —

)] a contract of service or of apprenticeship; or
(b) a contract personally to execute any work or letpo
“employment agency” =& /147 F7) means a person who, for profit or not,
provides services for the purpose of —
@ finding employment for workers; or
(b) supplying employers with workers;
“enforcement notice”s {73/ %) means a notice served under section 72(2);
“estate agent”i =5/ ) means a person who, by way of profession or frade

provides services for the purpose of —

@ finding premises for persons seeking to acqunest; or



(b) assisting in the disposal of premises;

“firm” ( p5%5%) means a firm within the meaning of the PartngrdBrdinance
(Cap. 38);

“formal investigation” (E =i #) means an investigation conducted under
section 65;

“general notice” {—fi¢3E %), in relation to a person, means a notice pubtighe
the person at a time and in a manner appearinget@érson suitable for
securing that the notice is seen within a reasentale by persons likely
to be affected by it;

“genuine occupational qualification” B 1 1Y) % % & £%) means a genuine
occupational qualification as construed in accocdamith section 11(2);

“harass” g% %) means to harass within the meaning of sectiohai({2);

“near relative” {T5), in relation to a person, means the wife or hodba
parent or child, a grandparent or grandchild, dorather or sister of the
person (whether of full blood or half-blood or biirty), and “child” (+
Zz) includes an illegitimate child and the wife orshand of an illegitimate
child;

“notice” (GE 5 ~ @) means a notice in writing;

“prescribed” EJHH) means prescribed in rules made under section 83;

“profession” E ) includes any vocation or occupation;

“responsible body” & & #H#%), in relation to an educational establishment,

means the body specified in column 3 of Schedulepfosite to that
establishment;

“retirement” GE{K) includes retirement (whether voluntary or not)gsaunds of
age, length of service or incapacity;

“trade” (f73£) includes any business;

“training” (§/I[##) includes any form of education or instruction.



(2) References in this Ordinance to “race”, “on tireund of race”

and “racial group” shall be construed in accordanmitk section 8.

(3) References in this Ordinance to the dismis$ah @erson from

employment or to the expulsion of a person fronositpn as partner include

references —

(@

(b)

to the termination of that person's employment or
partnership by the expiration of any period (inahgda
period expiring by reference to an event or circiamse),
not being a termination immediately after which the
employment or partnership is renewed on the sameste
to the termination of that person's employment or
partnership by any act of that person (includirg giving
of notice) in circumstances such that that persantitled
to terminate it without notice by reason of the awet of

the employer, or the other partners, as the cayema

4) For the purposes of this Ordinance, an enfoergnmotice or a

finding by the District Court becomes final whenappeal against the notice or

finding is dismissed, withdrawn or abandoned or nvhige time for appealing

expires without an appeal having been brought; fandhis purpose an appeal

against an enforcement notice is taken to be dsgadid, notwithstanding that a

requirement of the notice is quashed on appeateatobn is given in respect of

it under section 73(3).

(5) Subject to subsection (6), in this Ordinancexisting statutory
provision” R EA{E ) means a provision of —

(@

(b)

an Ordinance enacted before this Ordinance waste,

or

any subsidiary legislation made —

0] under an Ordinance enacted before this Ordi@anc
was enacted; and

(i) before, on or after the enactment of this



Ordinance.

(6) Where an Ordinance, enacted after this Ordieaves enacted, re-
enacts (with or without modifications) a provisiaf an Ordinance enacted
before this Ordinance was enacted, then that poovias re-enacted is to be
treated for the purposes of subsection (5) asdbitinued to be contained in an
Ordinance enacted before this Ordinance was enacted

(7) The Secretary for Justice may, by notice phlelisin the Gazette,
amend this Ordinance by substituting, for a refeeeio the commencement date

of a provision, the actual calendar date appoifdatethe commencement of that
provision.

3. Application to Government
This Ordinance applies to an act done by or for pleposes of the

Government that is of a kind similar to an act dbye private person.

PART?2

DISCRIMINATION AND HARASSMENT TO WHICH THIS
ORDINANCE APPLIES

4. Racial discrimination

(2) In any circumstances relevant for the purpagesny provision of
this Ordinance, a person (“the discriminator”) disgnates against another
person if —

@ on the ground of the race of that other persdrg t
discriminator treats that other person less favayrghan
the discriminator treats or would treat other pess@r

(b) the discriminator applies to that other person a
requirement or condition which the discriminatompkgs
or would apply equally to persons not of the saawat
group as that other person but —



0] which is such that the proportion of personghef
same racial group as that other person who can
comply with it is considerably smaller than the
proportion of persons not of that racial group who
can comply with it;

(i) which the discriminator cannot show to be
justifiable irrespective of the race of the person
whom it is applied; and

(i) which is to the detriment of the other person
because that person cannot comply with it.

(2) For the purposes of subsection I0)(i(), a requirement or
condition is justifiable either —

@ if it serves a legitimate objective and bearstonal and
proportionate connection to the objective; or

(b) if it is not reasonably practicable for the persewho
allegedly discriminates against another persortomapply
the requirement or condition.

(3) In determining for the purposes of subsect@®yib] whether it is
reasonably practicable for a person who allegedigrominates against another
person not to apply a requirement or condition, i@gvant circumstances of the
particular case may be taken into account includingse referred to in
subsection (4).

4) The circumstances that may be taken into addogtude, but are
not limited to —

@ the nature of the benefit or detriment likelyatccrue to or
be suffered by, or the likely impact on, all person
concerned,;

(b) an estimate of the proportion of persons likeybenefit
out of all the persons concerned, if the requirenean

condition is not applied;



(c) whether any activities of the person who alleged|
discriminates against another person will be disdpf
the requirement or condition is not applied andsaf the
extent of the disruption; and

(d) whether the person who allegedly discriminatgairzst
another person will need to provide additional s®w or
facilities or incur additional expenditure (incladi
recurrent expenditure), if the requirement or ctadiis
not applied.

(5) Nothing in subsection (3) or (4) is to be const as requiring the
person who allegedly discriminates against angpieeson or any other person
concerned to confer any benefit, suffer any detntnprovide any services or
facilities or incur any expenditure which the meror that other person (as the
case may be) is not otherwise required to contéfeis provide or incur.

(6) It is declared that, for the purposes of thidi@ance, segregating a
person from other persons on the ground of the sht®at person is treating that

person less favourably than the other personseatet.

5. Discrimination on the ground of race of near
relative

In any circumstances relevant for the purposesngf @ovision of this
Ordinance, a person (“the discriminator”) discriates against another person
(“relevant person”) if, on the ground of the radeamear relative of the relevant
person, the discriminator treats the relevant perdess favourably than the
discriminator treats or would treat another persohhaving a near relative of

the same racial group as the near relative ofdlevant person.

6. Discrimination by way of victimization
(2) A person (“the discriminator”) discriminates aagst another

person (“the person victimized”) in any circumstascelevant for the purposes

of any provision of this Ordinance if the discririor treats the person



victimized less favourably than in those circumstmnthe discriminator treats or

would treat other persons, and does so —

(@)

(b)

by reason that the person victimized or any oftenson

(“the third person”) has —

(i)

(ii)

(iii)

(iv)

brought proceedings against the discriminator o
any other person under this Ordinance,;

given evidence or information in connectionthwi
proceedings brought by any person against the
discriminator or any other person under this
Ordinance;

otherwise done anything under or by referetce
this Ordinance in relation to the discriminator or
any other person; or

alleged that the discriminator or any othersos
has committed an act which (whether or not the
allegation so states) would amount to a

contravention of this Ordinance; or

by reason that the discriminator —

(i)

(ii)

knows the person victimized or the third person
as the case may be, intends to do any of those
things; or

suspects the person victimized or the thirdspe,

as the case may be, has done, or intends to do, any

of them.

(2) Subsection (1) does not apply to treatmentpérgon by reason of

any allegation made by that person if the allegati@s false and not made in

good faith.
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7. Racial harassment
(1) In any circumstances relevant for the purpadesny provision of

this Ordinance, a person harasses another persom tiie ground of the race of
that other person or a near relative of that otenson, the first-mentioned
person engages innwelcome conduct (which may include an oral orrdten
statement), in circumstances in which a reasonadison, having regard to all
the circumstances, would have anticipated that dtieer person would be
offended, humiliated or intimidated by that conduct

(2) In any circumstances relevant for the purpagesny provision of
this Ordinance, a person (“the first-mentioned pefsharasses another person
(“the second-mentioned person”) if, on the groumdhe race of the second-
mentioned person or his or her near relative, itisementioned person, alone or
together with other persons, engages in condudcfwinay include an oral or a
written statement) that renders hostile or intirtim@the environment in which
the second-mentioned person works, studies or godsrtraining, or carries out

related or incidental activities.

bt 11

8. Meaning of “race”, “on the ground of race”,
“racial group” and comparison of cases of
persons or different racial groups

(1) In this Ordinance and subject to subsectiohaif@ (3) —

@ “race” (fEJ&), in relation to a person, means the race,

colour, descent or national or ethnic origin of pegson;

(b) a reference to an act done on the ground ofdhbe of a
person is a reference to an act done on the grotitice
race, colour, descent or national or ethnic originthe
person;

(c) an act constitutes discrimination on the groundlegcent
only if it constitutes discrimination against memrgef
communities based on forms of social stratificatsuch

as caste and analogous systems of inherited sidticé
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nullify or impair their equal enjoyment of humamghts;
and
(d) “racial group” (f& f&E£#5) means a group of persons
defined by reference to race, colour, descent tome or
ethnic origin, and references to a person’s ragraup
refer to any racial group into which the persotsfal
(2) An act done on the ground of any matter speifin subsection (3)
does not constitute an act done on the ground efralse, colour, descent or
national or ethnic origin of a person; and sectig¢h)(b) does not apply to a
requirement or condition as to any matter specifieslibsection (3).
(3) The matters specified in this subsection are —
@ that the person —
0] is or is not an indigenous inhabitant of thewNe
Territories; or
(i) is or is not a person who was in 1898 a resiag
an established village in Hong Kong or a person
descended through the male line from such person;
(b) that the person —
0] is or is not a Hong Kong permanent resident;
(i) has or has not the right of abode or the right
land in Hong Kong;
(i) IS or is not subject to any restriction orrabtion
of stay imposed under the Immigration Ordinance
(Cap. 115); or
(iv) has or has not been given the permission nal la
or remain in Hong Kong under the Immigration
Ordinance (Cap. 115);
(c) the length of residence in Hong Kong of the perso
(d) the nationality, citizenship or resident statish@ person

under the law of any country or place concerning
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nationality, citizenship, resident status or ndtmagéion of
or in that country or place.

4) The fact that a racial group comprises 2 orandistinct racial
groups does not prevent it from constituting a ipaldr racial group for the
purposes of this Ordinance.

(5) A comparison under section 4(1) of the caseaqgferson of a
particular racial group with that of a person nbthat group must be such that
the relevant circumstances in the one case aresdhee, or not materially
different, in the other.

(6) A comparison under section 5 of the case afragn having a near
relative who is of a particular racial group wittat of a person not having a near
relative who is of that group must be such thatrélevant circumstances in the

one case are the same, or not materially differerthe other.

9. Act done for racial and other reason
If —
@ an act is done for 2 or more reasons; and
(b) one of the reasons is the race of a person (whethnot it
is the dominant reason or a substantial reasoddiog the
act),
then, for the purposes of this Ordinance, thesataken to be done for the reason

of the race of the person.
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PART3

DISCRIMINATION AND HARASSMENT INEMPLOYMENT FIELD

Discrimination by employers

10. Discrimination against applicants and

employees

(1) It is unlawful for a person (“the employer”)n irelation to

employment by the employer at an establishmentangKong, to discriminate

against another person —

(@)

(b)

(©)

in the arrangements the employer makes for thegse of
determining who should be offered that employment;
in the terms on which the employer offers thaheot
person employment; or

by refusing, or deliberately omitting to offehet other

person that employment.

(2) It is unlawful for an employer, in the caseagberson employed by

that employer at an establishment in Hong Konggdiszriminate against that

employee —

(@)

(b)

(©)

in the terms of employment which the employenai
that employee;

in the way the employer affords the employee ssde
opportunities for promotion, transfer or trainirgg,to any
other benefits, facilities or services, or by réfigs or
deliberately omitting to afford the employee accéss
them; or

by dismissing the employee, or subjecting himher to

any other detriment.

(3) Except in relation to discrimination falling tin section 6,

subsections (1) and (2) do not apply to employmédren the number of persons



14

employed by the employer, added to the number eyadldy any associated
employers of that employer, does not exceed 5s $hbsection does not apply
to the employment by a person of another persgetiborm domestic duties on

the premises on which the first-mentioned persorhisror her near relative

resides.

(4) Subject to subsection (5), subsectionsbjlafd (2) do not apply
to provision in relation to death or retirement forperson made before the
commencement date in so far as any such provisintinues for that person on
and after that date.

(5) Subsections (IDf and (2) apply to provision made in relation to
retirement of the kind mentioned in subsection {@)so far as, in their
application to such provision, they render it urfiawfor a person (“the
employer”) to discriminate against another person —

@ in such of the terms on which the employer offérat
other person employment as make provision in ielatio
the way in which the employer will afford that othe
person access to opportunities for promotion, feaner
training or as provide for that other person’s dssal or
demotion;

(b) in the way the employer affords that other person
opportunities for promotion, transfer or training; by
refusing or deliberately omitting to afford thathet
person access to any such opportunities; or

(c) by dismissing that other person or subjecting thther
person to any detriment which results in that other
person’s dismissal or consists in or involves tb#ter
person’s demotion.

(6) Subsection (2) does not apply to benefits,lifeas or services of

any description if the employer is concerned wité provision (for payment or
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not) of benefits, facilities or services of thatsdeption to the public, or to a
section of the public comprising the employee iegjion, unless —

@ that provision differs in a material respect froiine
provision of the benefits, facilities or servicey the
employer to his or her employees;

(b) the provision of the benefits, facilities or sees to the
employee in question is regulated by the employee’s
contract of employment; or

(c) the benefits, facilities or services relate torting.

(7) Except in relation to discrimination falling twin section 5 or 6,
nothing in subsection (B or () renders it unlawful for a person to
discriminate against another person on the grounth® race of that other
person, in connection with employment to perfornmdstic duties on the
premises on which the first-mentioned person oohiser near relative resides.

(8) Subsection (3) expires on the third anniversdihe day on which
this Ordinance is enacted.

(9) For the purposes of subsection (3), 2 emplogerdo be treated as
associated if one is a company of which the otkdee¢tly or indirectly) has
control or if both are companies of which a thirgon (directly or indirectly)
has control.

(10)  The Chief Executive in Council may, by notjgeblished in the
Gazette, do either or both of the following —

@ amend subsection (3) by substituting another rarnitr
the number appearing after the word “exceed” int tha
subsection;

(b) amend subsection (8) by substituting anothervansary

for the anniversary appearing in that subsection.

11. Exception for genuine occupational
gualification

(2) In relation to discrimination falling within sBon 4 —
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)] section 10(1d) and €) does not apply to any employment
where being of a particular racial group is a geaui
occupational qualification for the job; and

(b) section 10(2)f) does not apply to opportunities for
promotion or transfer to, or training for, such doyment.

(2) Being of a particular racial group is a genuioecupational
gualification only where —

@ the job involves patrticipation in a dramatic erhance or
other entertainment in a capacity for which a persb
that racial group is required for reasons of auibiy;

(b) the job involves participation as an artist'sptwotographic
model in the production of a work of art, visualaiges or
sequence of visual images for which a person dfrdraal
group is required for reasons of authenticity;

(c) the job involves working in a place where fooddonk is
(for payment or not) provided to and consumed by
members of the public or a section of the publicain
particular setting for which, in that job, a persointhat
racial group is required for reasons of autherticit

(d) the holder of the job provides persons of thatalagroup
with personal services promoting their welfare, #mase
services can most effectively be provided by a qensf
that racial group; or

(e the job involves providing persons of that raagbup
with personal services of such nature or in such
circumstances as to require familiarity with thedaage,
culture and customs of and sensitivity to the neddbat
racial group, and those services can most effdgtibe

provided by a person of that racial group.
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12. Exception for employment intended to
provide training in skills to be exercised
outside Hong Kong

Without prejudice to section 8(2) and (3), nothingsection 10 renders
unlawful any act done by an employer for the berafia person not ordinarily
resident in Hong Kong in or in connection with eophg the person at an
establishment in Hong Kong, where the purpose af #mployment is to
provide the person with training in skills whichettperson appears to the

employer to intend to exercise wholly outside Hétwng.

13. Exception for employment of person with
special skills, knowledge or experience

(2) Nothing in section 10 renders unlawful any acne by an
employer for the benefit of any person in or in mection with employing the
person at an establishment in Hong Kong, where —

@ the employment requires special skills, knowledye
experience not readily available in Hong Kong;
(b) the person —

0] possesses those skills, knowledge or experjence
and
(i) Is recruited or transferred from a place odksi

Hong Kong; and
(c) the act is reasonably done for a person so teckur
transferred, having regard to —

0] the prevailing terms of employment offered to
persons with those skills, knowledge or
experience in places outside Hong Kong; and

(i) any other relevant circumstances (other thiaa t
race of the person).

(2) Where in an employment of a person to whichseabon (1) or
this subsection applies —



(@)

(b)
(©)
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the employment terminates and is immediatelyofedd

by renewal or re-engagement (whether or not orséimee
terms);

the person is promoted; or

the person is transferred within the same grodp o

companies,

nothing in section 10 renders unlawful any act ddmethe employer or the

employer upon transfer (as the case may be), éobémefit of the person in or in

connection with the renewal, re-engagement, pramodir transfer, or in or in

connection with the employment pursuant to it, gl as the act is reasonably

done for the person having regard to the mattéesresl to in subsection (L)(

(3) In this section —

(@

(b)

“group of companies” 4 &) £ E) means a group of
companies within the meaning of the Companies
Ordinance (Cap. 32);

an employee is transferred within the same grofip
companies if the termination of the employment loé t
employee by one employer is immediately followedtHoy
employment of the employee by another employerh bot
employers being at that time within the same grofip
companies; and a reference to transfer of employmen
within the same group of companies shall be coasdtru

accordingly.

4) Nothing in this section shall prejudice the @ti®n of section 8(2)

and (3).

14. Exception for existing employment on local
and overseas terms of employment

(2) Nothing in section 10 renders unlawful —
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)] any differential treatment by an employer in or i
connection with employing an employee on local eoh
employment on the one hand and employing another
employee on overseas terms of employment on ther oth
hand in accordance with those two sets of terms
respectively; or

(b) any differential treatment by an employer in or in
connection with employing on overseas terms of
employment an employee who is a national or citaka
country or place on the one hand and employing aiso
those terms another employee who is a nationaitiaec
of another country or place on the other hand in
accordance with those terms.

(2) Subsection (1) applies only to an employee m existing
employment as specified in Schedule 2.

(3) In this section, “local terms of employmentii{g i f&:53k) and
“overseas terms of employmentZ¢[ME i f5: ) have the meanings assigned to

them respectively by section 11 of Schedule 2.
4) Nothing in this section shall prejudice the i@i®n of section 8(2)
and (3).

15. Discrimination against contract workers
(2) This section applies to any work for a persthe( principal”) that

is available for doing by individuals (“contract kkers”) who are employed not
by the principal himself or herself but by anotlperson, who supplies them
under a contract made with the principal.
(2) It is unlawful for the principal, in relatioro twork to which this
section applies, to discriminate against a contnacker —
)] in the terms on which the principal allows thaintract

worker to do that work;
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(b) by not allowing the contract worker to do it antinue to
do it;
(©) in the way the principal affords the contract kerraccess

to any benefits, facilities or services, or by sfig or
deliberately omitting to afford him or her accesshem;
or

(d) by subjecting the contract worker to any otherigeent.

(3) The principal does not contravene subsectig(b)dy doing any
act in relation to a person not of a particulanakgroup at a time when, if the
work were to be done by a person taken into thecgal’'s employment, being
of that racial group would be a genuine occupatigoalification for the job.

4) Without prejudice to section 8(2) and (3), nothin this section
renders unlawful any act done by the principal e benefit of a contract
worker not ordinarily resident in Hong Kong in or ¢connection with allowing
the contract worker to do work to which this sectapplies, where the purpose
of the contract worker’s being allowed to do thairkvis to provide him or her
with training in skills which he or she appearsti@ principal to intend to
exercise wholly outside Hong Kong.

(5) Without prejudice to section 8(2) and (3), noghin this section
renders unlawful any act done by the principal tfee benefit of any contract
worker in or in connection with allowing the cordtavorker to do work to
which this section applies, where —

@ the work requires special skills, knowledge operxence
not readily available in Hong Kong;
(b) the contract worker —
0] possesses those skills, knowledge or experjence
and
(i) comes to do the work from a place outside Hong

Kong; and
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(c) the act is reasonably done for a person who cdnoes
that place, having regard to —

0] the prevailing terms of employment offered to
persons with those skills, knowledge or
experience in places outside Hong Kong; and

(i) any other relevant circumstances (other thiaa t
race of the person).

(6) Subsection (28] does not apply to benefits, facilities or sergice
of any description if the principal is concernedhwthe provision (for payment
or not) of benefits, facilities or services of tlukscription to the public, or to a
section of the public to which the contract workerguestion belongs, unless
that provision differs in a material respect frone tprovision of the benefits,

facilities or services by the principal to his @rltontract workers.

16. Meaning of employment at establishment in
Hong Kong

(1) For the purposes of this Ordinance (“the ratévpurposes”),
employment is to be regarded as being at an estaidéint in Hong Kong unless
the employee does his or her work wholly or maoiyside Hong Kong.

(2) Subsection (1) does not apply to —

@ employment on board a ship registered in Honggkon
(b) employment on an aircraft or a dynamically supgubr
craft registered in Hong Kong and operated by aqrer
whose principal place of business is in Hong Kongvbo
Is ordinarily resident in Hong Kong,
but for the relevant purposes such employment isetoegarded as being at an
establishment in Hong Kong unless the employee tiaesr her work wholly
outside Hong Kong.

(3) In the case of employment on board a ship tegd in Hong
Kong (except where the employee does his or hek wdrolly outside Hong
Kong) the ship is deemed for the relevant purptsée the establishment.
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4) Where work is not done at an establishmerg tbibe treated for
the relevant purposes as done at the establishfrant which it is done or
(where it is not done from any establishment) atgktablishment with which it

has the closest connection.
Discrimination by other bodies

17. Partnerships
(2) It is unlawful for a firm consisting of not kthan 6 partners, in

relation to a position as partner in the firm, tecdminate against a person —
@ in the arrangements they make for the purpose of
determining who should be offered that position;
(b) in the terms on which they offer the person piaition;
(©) by refusing, or deliberately omitting to offehet person
that position; or
(d) in a case where the person already holds thaigos
0] in the way they afford the person access to any
benefits, facilities or services, or by refusing or
deliberately omitting to afford him or her access
to them; or
(i) by expelling the person from that position, or
subjecting him or her to any other detriment.

(2) Subsection (1) applies in relation to personsppsing to form
themselves into a partnership as it applies irticgldgo a firm.

(3) Subsection (14 and €) does not apply to a position as partner,
where, if it were employment, being of a particutacial group would be a
genuine occupational qualification for the job.

4) Subject to subsection (5), subsectiontlind () does not apply
to provision in relation to death or retirement forperson made before the
commencement date in so far as any such provisintinues for that person on

and after that date.
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(5) Subsection (1) and ¢l) applies to provision made in relation to
retirement of the kind mentioned in subsectioni4go far as, in its application
to such provision, it renders it unlawful for anfirto discriminate against a
person —

@ in such of the terms on which the firm offers ffeson a
position as partner as provide for his or her esipul from
that position; or

(b) by expelling the person from a position as partoe
subjecting him or her to any detriment which resuithis
or her expulsion from such a position.

(6) In the case of a limited partnership, refersnoesubsection (1) to
a partner shall be construed as references toexaeqrartner within the meaning
of section 2(1) of the Limited Partnerships Ordicea(Cap. 37).

(7) The Chief Executive in Council may, by noticebpshed in the
Gazette, amend subsection (1) by —

@ substituting another number for the number appgan
that subsection; or

(b) repealing the words and number appearing after &

firm” and before “, in relation to”.

18. Trade unions, etc.
(2) This section applies to an organization of veosk an organization

of employers, an organization of both workers antpleyers, or any other
organization whose members carry on a particulafegsion or trade for the
purposes of which the organization exists.

(2) It is unlawful for an organization to which shsection applies, in
the case of a person who is not a member of thenargtion, to discriminate
against the person —

@ in the terms on which it is prepared to admit pleeson to

membership; or
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(b) by refusing, or deliberately omitting to accephe
person’s application for membership.

(3) It is unlawful for an organization to which shsection applies, in
the case of a person who is a member of the orgémig to discriminate against
the person —

@ in the way it affords the person access to anyefis,
facilities or services, or by refusing or delibetst
omitting to afford him or her access to them;

(b) by depriving the person of his or her memberstup,
varying the terms on which he or she is a member; o

(@) by subjecting the person to any other detriment.

4) This section does not apply to provision iraten to the death or
retirement from work of a member made before thmmmencement date in so
far as any such provision continues for that menoineasind after that date.

5) This section does not apply to or in relationah organization of
workers, an organization of employers, or an orzmon of both workers and
employers —

@ the main object of which is to enable the besebf
membership to be enjoyed by persons of a particataal
group defined otherwise than by reference to coland

(b) which had been established before the enactnietiti
Ordinance.

(6) In determining whether the main object of amamization of
workers, an organization of employers, or an orzmtion of both workers and
employers is as stated in subsection (5), regaati Isb had to —

@ the essential character of the organization;

(b) the extent to which the affairs of the organzatare so
conducted that the persons primarily enjoying taedbits
of membership are of the racial group in questand

(©) any other relevant circumstances.
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19. Qualifying bodies

(2) It is unlawful for an authority or body whicha confer an
authorization or qualification which is needed for facilitates, engagement in a
particular profession or trade to discriminate agaa person —

@ in the terms on which it is prepared to confettms person
that authorization or qualification;

(b) by refusing, or deliberately omitting to grarigtperson’s
application for it; or

(©) by withdrawing it from the person or varying ttegms on
which he or she holds it.

(2) Subsection (1) does not render unlawful anyuiregnent for
proficiency in either Chinese or English, or inlbaf them (whether or not to
equivalent or comparable levels) imposed for th&@mnent of an authorization
or qualification if —

@ the requirement is reasonable, having regard he t
demands of, or associated with, the professionramtet
concerned; or

(b) without prejudice to paragrapl®)( the authorization or
gualification is one specified in Schedule 3.

3) Where an authority or body is required by lavsatisfy itself as to
a person’s good character before conferring onptrson an authorization or
gualification which is needed for, or facilitatélse person’s engagement in any
profession or trade then, without prejudice to arlger duty to which it is
subject, that requirement shall be taken to imposthe authority or body a duty
to have regard to any evidence tending to showth®person, or any of his or
her employees or agents (whether past or preses);-

@ practised unlawful discrimination;

(b) engaged in unlawful harassment; or

(c) engaged in acts which contravene section 45,

in, or in connection with, the carrying on of anpfession or trade.
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(4) Subsection (1) does not apply to discriminatidnch is rendered
unlawful by section 26.
(5) In this section —
“authorization or qualification” {Zf# sk &%) includes recognition, licensing,
registration, enrolment, approval and certification

“confer” (F) includes renew or extend.

20. Persons concerned with provision of
vocational training

Q) It is unlawful, in the case of a person (‘thstimentioned person”)
seeking or undergoing training which would help fib him or her for
employment, for any person (“the second-mentioredqn”) who provides, or
makes arrangements for the provision of, facilities such training to
discriminate against the first-mentioned person —

@ in the terms on which the second-mentioned person
affords the first-mentioned person access to aawitrg
course or other facilities concerned with suchiray;

(b) by refusing, or deliberately omitting to afforthe first-
mentioned person such access;

(©) by terminating the first-mentioned person’s thag or

(d) by subjecting the first-mentioned person to artlieo
detriment during the course of his or her training.

(2) Nothing in subsection (1) is to be construedeapiiring a person
who provides, or makes arrangements for the pmvigif, facilities for such
training —

)] to modify for persons of any racial group itsaamgements
regarding holidays or medium of instruction; or

(b) to make different arrangements on those matters f
persons of any racial group.

(3) Subsection (1) does not apply to —
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(b)
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discrimination which is rendered unlawful by aofythe
provisions of section 16r 26; or

discrimination which would be rendered unlawfyl dny
of those provisions but for the operation of anyeot

provision of this Ordinance.

21. Employment agencies

(2) It is unlawful for an employment agency to distnate against a
person —
@ in the terms on which the agency offers to prevéahy of
its services;
(b) by refusing, or deliberately omitting to providajy of its
services; or
(c) in the way it provides any of its services.
(2) References in subsection (1) to the servicesrofemployment

agency include guidance on careers and any otherices related to

employment.

(3) This section does not apply if the discrimioationly concerns

employment which t

he employer could lawfully refuseoffer the person.

4) An employment agency is not subject to anyiliigbunder this

section if it proves —

(@

(b)

that it acted in reliance on a statement made lby the
employer to the effect that, by reason of the dpmreof
subsection (3), its action would not be unlawfuigia

that it was reasonable for it to rely on theestant.

(5) A person who knowingly or recklessly makes aeshent of the

kind referred to in

misleading commits

subsection (4)(which in a material respect is false or

an offence and is liable on adion to a fine at level 4.
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22. Discrimination against commission agents
(2) This section applies to any work for a perstthe( principal”)

which is available for doing by individuals (“comssion agents”) as the agents
of the principal and who are remunerated, whethewhole or in part, by
commission.

(2) It is unlawful for the principal, in relatioro twork to which this
section applies, to discriminate against a persiom i a commission agent —

@ in the terms on which he or she allows the petsodo
that work;

(b) by not allowing the person to do it or continoadlb it;

(@) in the way he or she affords the person accesanto
benefits, facilities or services, or by refusing or
deliberately omitting to afford the person accesshem;
or

(d) by subjecting the person to any other detriment.

3) The principal does not contravene subsectig(b)dy doing any
act in relation to a person not of a particulaiakgroup at a time when, if the
work were to be done by a person taken into thecgal’'s employment, being
of that racial group would be a genuine occupatigoalification for the job.

4) Subsection (28] does not apply to benefits, facilities or sergice
of any description if the principal is concernedhwihe provision (for payment
or not) of benefits, facilities or services of thikgscription to the public, or to a
section of the public to which the person belongdess that provision differs in
a material respect from the provision of the basgfacilities or services by the

principal to his or her commission agents.
Special cases

23. Employment, etc. for religion
() Nothing in this Part applies to employment fioe purposes of an

organized religion where the employment is limiteca particular racial group
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so as to comply with the doctrines of the religimnto avoid offending the
religious susceptibilities common to its followers.

(2) Nothing in section 19 applies to an author@mator qualification
(within the meaning of that section) for the pug®®f an organized religion
where the authorization or qualification is limiteda particular racial group so
as to comply with the doctrines of the religion@avoid offending the religious

susceptibilities common to its followers.
Harassment

24. Employees, etc.
(2) It is unlawful for a person, in relation to eloyment by that

person at an establishment in Hong Kong, to haagssrson who is seeking to
be employed by that person.

(2) It is unlawful for a person (“the first-mentieth person”), in the
case of a person employed by that first-mentiorexdgn at an establishment in
Hong Kong, to harass that other person.

3) It is unlawful for a person, who is employed &gother person
(“the second-mentioned person”) at an establishnmehtong Kong to harass a
person who is seeking to be, or who is, employedhay second-mentioned
person.

(4) It is unlawful for the principal, in relatio tvork to which section
15 applies, to harass another person who is aamimiorker.

(5) It is unlawful for a contract worker to harassther person who is
a fellow contract worker.

(6) It is unlawful for a partner of a firm to hasaa person who is
seeking to be, or who is, a partner in the firm.

(7) Subsection (6) applies in relation to personsppsing to form
themselves into a partnership as it applies irticeldgo a firm.

(8) Section 17(6) applies to subsection (6) applias to section 17(1).
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(9) It is unlawful for the principal, in relatio tvork to which section
22 applies, to harass a person who is a commisgjent.

(10) It is unlawful for a commission agent to harasperson who is a
fellow commission agent.

(1) It is unlawful for a person who is seeking lie, or who is,
employed by a person at an establishment in Honggko harass the second-
mentioned person.

(12) It is unlawful for a person residing in anyeprses to harass
another person who is —

@ employed by a third person at an establishmeriiong
Kong (whether or not the third person also residgkose
premises and whether or not those premises are that
establishment); and

(b) carrying out in those premises all or part ofdmnsier work
in relation to the employment (whether or not hesbe

resides in those premises).

25. Other harassment
(2) It is unlawful for a member of an organizatimnwhich section 18

applies to harass a person who is seeking to behoris, a member of that
organization.

(2) It is unlawful for a member of an authority loody referred to in
section 19 to harass a person who is seeking droradtion or qualification
(within the meaning of that section) which can baferred by the authority or
body or to harass a person holding such an auttmiz or qualification. This
subsection does not apply to harrassment whicendared unlawful by section
38.

(3) It is unlawful for a person to harass anothenspn who is seeking
or undergoing training which would help to fit thather person for any

employment if the person provides, or makes arnaueges for the provision of,
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facilities for such training. This subsection does apply to harassment which
is rendered unlawful by section 24(1) or (2) or 38.
4) It is unlawful for a person who —
@ operates an employment agency; or
(b) is a member of the staff of an employment agency,
to harass a person to whom the agency providesfathe agency’s services or

who is seeking the provision of such services.
PARTA4

DISCRIMINATION AND HARASSMENT INOTHER FIELDS

Education

26. Discrimination by responsible bodies for
educational establishments

(2) It is unlawful for the responsible body for asducational
establishment to discriminate against a person —

@ in the terms on which it offers to admit that gm@r to the
establishment as a student;

(b) by refusing, or deliberately omitting to accemn
application for that person’s admission to the
establishment as a student; or

(c) where the person is a student of the establishmen
0] in the way it affords the person access to any

benefits, facilities or services, or by refusing or
deliberately omitting to afford the person access t
them; or
(i) by expelling the person from the establishment
subjecting him or her to any other detriment.
(2) Nothing in subsection (1) is to be construedreguiring the

responsible body for an educational establishment —
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(b)
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to modify for persons of any racial group arramgats of
the establishment regarding holidays or medium of
instruction; or

to make different arrangements on those matters f

persons of any racial group persons.

Goods, facilities, services and premises

27. Discrimination in provision of goods,
facilities or services

(2) It is unlawful for any person (“the first-meotied person”)

concerned with the provision (for payment or ndtyoods, facilities or services

to the public or a section of the public to disdnate against another person

(“the second-mentioned person”) who seeks to obtainuse those goods,

facilities or services —

(@)

(b)

by refusing, or deliberately omitting to providéhe
second-mentioned person with any of them; or

by refusing or deliberately omitting to provideetsecond-
mentioned person with goods, facilities or servioeshe

like quality, in the like manner and on the likents as are
normal in the first-mentioned person’s case inti@hato
other members of the public or (where the second-
mentioned person belongs to a section of the pubdic

other members of that section.

(2) The following are examples of the facilitiesdaservices referred

to in subsection (1) —

(@

(b)

access to and use of any place which memberdeof t
public or a section of the public are permittee@mter;
accommodation in a hotel, guesthouse or otheilaim

establishment;
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(c) facilities by way of banking or insurance or fgrants,
loans, credit or finance;

(d) facilities for education;

(e facilities for entertainment, recreation or resfienent;

() facilities for transport or travel;

(9 the services of any profession or trade;

(h) the services of —
0] any department of the Government; or

(i) any undertaking by or of the Government.

28. Discrimination in disposal or management of
premises

(1) It is unlawful for a person, in relation to prises in Hong Kong of
which that person has power to dispose, to disoatei against another person —
@ in the terms on which the person offers that offerson

the premises;

(b) by refusing the other person’s application forosi
premises; or
(c) in the person’s treatment of the other persoreiation to

any list of persons in need of the premises of that
description.

(2) It is unlawful for a person, in relation to prsses managed by that
person, to discriminate against another person e(“econd-mentioned
person”) —

@ in the way he or she affords the second-mentigrezdon
access to any benefits or facilities, or by refgsior
deliberately omitting to afford the second-mentidne
person access to them; or

(b) by evicting the second-mentioned person, or siibDg

him or her to any other detriment.
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(3) Subsection (1) does not apply to a person wikosoan estate or
interest in the premises and wholly occupies theress the person uses the
services of an estate agent for the purposes ofligposal of the premises, or
publishes or causes to be published, an advertigemeconnection with the
disposal.

4) In this section, “power to dispose’5(# % &), in relation to

premises, includes the power to sell, rent, leb-lsti or otherwise part with

possession of those premises.

29. Discrimination: consent for assignment or
sub-letting

(2) Where the licence or consent of a landlordf@ny other person is
required for the disposal to any person of premisésong Kong comprised in a
tenancy, it is unlawful for the landlord or othesrpon to discriminate against a
person (“assignee/sublettee”) by withholding tloedice or consent for disposal
of the premises to the assignee/sublettee.

(2) Subsection (1) does not apply if —

@ the person withholding the licence or consentaomnear
relative of that person (“the relevant occupier@sides,
and intends to continue to reside, on the premises;

(b) there is on the premises, in addition to the aonodation
occupied by the relevant occupier, accommodatiast (n
being storage accommodation or means of accesgdsha
by the relevant occupier with other persons regidin the
premises who are not members of the relevant oecapi
household; and

(c) the premises are small premises as construeddicgdo
section 30(2).
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(3) For the avoidance of doubt, it is declared th& section applies
to tenancies created before the enactment of tmdin@nce as well as to
tenancies created on or after the enactment oQttdghance.

(4) In this section —

“disposal” (& &), in relation to premises comprised in a tenaringludes
assignment of the tenancy and sub-letting or pasiith possession of the
premises or any part of the premises;

“tenancy” (fH &) means a tenancy created —

@ by a lease or sub-lease;
(b) by a tenancy agreement; or

(c) pursuant to any agreement.

30. Exceptions for small dwellings
(1) Sections 27(1) and 28 do not apply to the miowi by a person of
accommodation in any premises, or the disposatehises, by the person, if —
@ that person or a near relative of that persohne(‘felevant
occupier”) resides, and intends to continue todesson
the premises;
(b) there is on the premises, in addition to the awoodation
occupied by the relevant occupier, accommodatiast (n
being storage accommodation or means of accessdsha
by the relevant occupier with other persons regidin the
premises who are not members of the relevant oecapi
household; and
(©) the premises are small premises.
(2) Premises are to be treated for the purposesulo$ection (1) as
small premises if —
@ in the case of premises comprising residential

accommodation for one or more households (under
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separate letting or similar agreements) in additmrihe

accommodation occupied by the relevant occupier —

0] there is not normally residential accommodation
on the premises for more than 2 such households;
and

(i) only the relevant occupier and any member isf h
or her household reside in the accommodation
occupied by the relevant occupier; and

(b) in the case of premises not falling within paegdr @),
there is not normally residential accommodation tba
premises for more than 6 persons in addition to the
relevant occupier and any members of his or her
household.

(3) The Chief Executive in Council may, by noticebpshed in the
Gazette, amend subsection })by substituting another number for the number
appearing in that subsection.

31. Exceptions for voluntary bodies
(1) Sections 27(1) and 28 are not to be construgdreamdering
unlawful —

@ the restriction of membership of any voluntarydpao
persons of a particular racial group (disregardamy
minor exceptions); or

(b) the provision of benefits, facilities or servidesmembers
of any voluntary body where the membership is so
restricted,

even though membership of the body is open to titdiqy or to a section of the
public.
(2) Nothing in section 27(1) or 28 —

@ is to be construed as affecting a specified [mion; or
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(b) renders unlawful an act which is done in ordergiee
effect to a specified provision.
(3) In this section —

“specified provision” {55 7£) means a provision for conferring benefits on

persons of a particular racial group (disregarding benefits to persons of

another racial group which are exceptional or afatively insignificant),

being a provision which constitutes the main obggct voluntary body;
“voluntary body” (ZFEE|fE) means a body the activities of which are caraed

otherwise than for profit.

32. Exceptions for cemeteries
Nothing in section 27(1), 28 or 29(1) renders utildw

@ any act to set aside or allocate a cemetery, at@mm or
columbarium (in whole or in part) for the receptioh
human remains of persons belonging to any particula
community, race or religion;

(b) any act to provide goods, facilities or servides a
cemetery, crematorium or columbarium, or part pthat
IS so set aside or allocated; or

(c) any act done in connection with an act referredin

paragraphd) or (o).

33. Further exceptions

(1) Section 27(1) does not apply to anything dogealperson as a
participant in arrangements under which he or $breréward or not) takes into
his or her home, and treats as if they were memdierss or her family, any
children, elderly persons or persons requiring acsp degree of care and
attention.

(2) Sections 27(1) and 28 do not apply —
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)] to discrimination which is rendered unlawful byya
provision or Part of this Ordinance specified inucon 2
of Schedule 4; or

(b) to discrimination which would be so unlawful ot any
provision or Part of this Ordinance specified inucon 3
of that Schedule.

Public bodies, etc.

34. Discrimination in eligibility to stand for
election, etc.

(2) It is unlawful for a person to discriminate ags another person

@ determining the eligibility of a person to stafiod election
to a relevant body or relevant position, or to bected
for a relevant position;

(b) the terms or conditions on which a person is cared
eligible to stand for election to a relevant bodyelevant
position, or to be selected for a relevant posjtion

(c) determining the eligibility of a person to vote elections
of members of a relevant body or the holder oflavamnt
position;

(d) the terms or conditions on which a person is ictaned
eligible to vote in elections of members of a ralevbody
or the holder of a relevant position, or to taket pa the
selection of the holder of a relevant position;

(e considering whether a person should be appoiata
member of a relevant body, where some or all of the

members of that body are appointed; or
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) considering whether a person should be appoitded
relevant position, approved as a member of a rateva
body or recognized as holding a relevant position.

(2) Subsection (1) does not apply to, or in refatio, a person’s

eligibility —

@ to be selected and be appointed the Chief Exexuti

(b) to be appointed to the Executive Council;

(@) to be nominated and be appointed a principakiafiof
the Hong Kong Special Administrative Region;

(d) to be elected to the Legislative Council;

(e to be elected the President of the Legislativar@d; or

() to be appointed the Chief Justice of the Court~ofal
Appeal or the Chief Judge of the High Court.

(3) In this section —

@ a reference to a relevant body means a publig/,bad
public authority, a statutory advisory body, orrageribed
body;

(b) a reference to a relevant position includes mestiye of a

public body, a public authority, and a prescribedifon.

Barristers

35. Discrimination by, or in relation to,
barristers

(2) It is unlawful for a barrister or barrister'terk, in relation to any
offer of a pupillage or a tenancy, to discriminagginst a person —
€)] in the arrangements which are made for the perpds
determining to whom it should be offered;
(b) in respect of any terms on which it is offered; o
(©) by refusing, or deliberately omitting, to offer to that
person.
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(2) It is unlawful for a barrister or barrister'serk, in relation to a
person who is a pupil or a tenant in the chamberserned, to discriminate

against that person —

)] in respect of any terms applicable to that pe®a pupil
or a tenant;
(b) in the opportunities for training, or gaining exgnce,

which are afforded or denied to that person,;
(©) in the benefits, facilities or services which aféorded or
denied to that person; or
(d) by terminating that person’s pupillage or by saehing
him or her to any pressure to leave the chambeothar
detriment.
(3) It is unlawful for any person, in relation teet giving, withholding
or acceptance of instructions to a barrister, sgritninate against a person.
(4) In this section —
“barrister’s clerk” (K{EETZE L) includes any person carrying out any of the
functions of a barrister’s clerk;
“pupil” ( FZ KA, “pupillage” (RZEEE(T), “tenancy” fHE) and “tenant”
(ZFH_A) have the meanings commonly associated with thsdr in the

context of a set of barrister’'s chambers.
Clubs

36. Discrimination by clubs
(1) It is unlawful for a club, the committee of ney@ment of a club or

a member of the committee of management of a dutlidcriminate against a
person who is not a member of the club —
@ by refusing or failing to accept the person’s laggpion for

membership; or
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(b) in the terms or conditions on which the clubriegared to
admit the person to membership.
(2) It is unlawful for a club, the committee of neay@ment of a club or
a member of the committee of management of a dutlidcriminate against a
person who is a member of the club —
@ by refusing or failing to accept the person’slagpion for
a particular class or type of membership;
(b) in the terms or conditions of membership thaafferded
to the person;
(c) by denying the person access, or limiting hib@raccess,
to any benefits, services or facilities providedtiy club;
(d) by depriving the person of membership or varythg
terms of membership; or

(e by subjecting the person to any other detriment.

37. Exception from section 36 for certain clubs
(1) Section 36 does not apply to, or in relation @oclub the main

object of which is to enable the benefits of merabigrto be enjoyed by persons
of a particular racial group defined otherwise tbgireference to colour.

(2) In determining whether the main object of abcla as stated in
subsection (1), regard shall be had to —

@ the essential character of the club;

(b) the extent to which the affairs of the club asecenducted
that the persons primarily enjoying the benefits of
membership are of the racial group in question; and

(©) any other relevant circumstances.

(3) Where the main object of a club is to enable benefits of
membership to be enjoyed by persons of a numbeliffdrent racial groups

defined otherwise than by reference to colour —
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(b)
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nothing in section 36 shall render unlawful any
arrangements concerning membership which is dedigne
to give effect to such object; and

nothing in section 36 shall render unlawful aysmn to
which this paragraph applies or any act done ireotd

give effect to such a provision.

(4) Subsection (3k) applies to a provision which is designed to

ensure that the committee of management of the icldlndes, in relation to

each of the relevant racial groups, a minimum nurobenembers, and —

(@

(b)

which for that purpose —

0] reserves seats for each of those racial graups
that committee; or

(i) makes extra seats available for persons of any
such racial group when the number of persons of
that racial group in the other seats falls beloe th
minimum; and

which, in the opinion of the club or its commétef

management, is needed in the circumstances toesecur

reasonable lower limit to the number of membergaxth

of those racial groups serving on the committee.

(5) In determining whether the main object of abcle as stated in

subsection (3), regard shall be had to —

(@
(b)

(©)

the essential character of the club;

the extent to which the affairs of the club asecenducted
that the persons primarily enjoying the benefits of
membership are of the different racial groups iegtion;
and

any other relevant circumstances.
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Harassment

38. Educational establishments
(1) It is unlawful for a person who is, or is a nimn of, the

responsible body for an educational establishmentarass a person who is
seeking to be, or who is, a student of the estatnksnt.

(2) It is unlawful for a person who is a memberté staff of an
educational establishment to harass a person wkeeising to be, or who is, a
student of the establishment.

(3) It is unlawful for a person who is a studentaf educational
establishment to harass a person who is seekibg,tor who is, a student of the
establishment.

4) It is unlawful for a person who is seeking te, lor who is, a
student of an educational establishment to harassson —

@ who is, or is a member of, the responsible baatythhe
establishment; or

(b) who is a member of the staff of the establishment

39. Other harassment
(1) It is unlawful for a person concerned with frevision of goods,

facilities or services to harass another person sdeks to obtain or use those
goods, facilities or services or to whom the pergoovides those goods,
facilities or services.

(2) It is unlawful for a person, in relation to prses in Hong Kong of
which that person has power to dispose, to harasther person who applies for
those premises.

3) It is unlawful for a person, in relation to prses managed by that
person, to harass a person occupying the premises.

4) Where the licence or consent of the landlordfany other person
is required for the disposal to any person of psesiin Hong Kong comprised

in a tenancy, it is unlawful for the landlord ohet person to harass a person
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seeking the licence or consent for the dispos#t@premises to him or her, or a
person from whom the licence or consent is withheld

(5) Subsections (1), (2), (3) and (4) do not agplyarassment which
Is rendered unlawful by section 24, 25 or 38.

(6) Section 29(4) applies to subsection (4) apjlias to section 29.

(7 It is unlawful for a barrister or barrister'ter, in relation to any
chambers, to harass a person who is, or has applisgl a pupil or tenant in the
chambers.

(8) It is unlawful for any person, in the coursegofing, withholding
or acceptance of instructions to a barrister, tas®a person.

(9) Section 35(4) applies to subsections (7) arnjdagit applies to
section 35.

(10) It is unlawful for a club, the committee of nagement of a club or
a member of the committee of management of a dutatass a person who is,

or has applied to be, a member of the club.

Extent
40. Extent of Part 4
(2) Section 27(1) —
@ does not apply to goods, facilities or servicetsuole Hong

Kong except as provided in subsections (2) andaf3J;
(b) does not apply to facilities —
0] by way of banking or insurance; or
(i) for grants, loans, credit or finance,
where the facilities are for a purpose to be cdraat, or
in connection with risks wholly or mainly arisingutside
Hong Kong.
(2) Section 27(1) applies to the provision of fieis for travel outside
Hong Kong where the refusal or omission occurs angdKong or on a ship,

aircraft or dynamically supported craft referredri@ubsection (3).
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(3) Section 27(1) applies on and in relation to —

@ any ship registered in Hong Kong;

(b) any aircraft or dynamically supported craft régjied in
Hong Kong and operated by a person whose principal
place of business is in Hong Kong or who is ordlgar
resident in Hong Kong; or

(c) any ship, aircraft or dynamically supported ctadtonging
to or possessed by the Government,

even if the ship, aircraft or craft is outside Hdfang.

4) This section does not render unlawful an actedm or over a
place outside Hong Kong, or in or over that plade'sitorial waters for the
purpose of complying with the laws of that place.

(5) Section 26 does not apply to benefits, faetiitor services outside
Hong Kong except —

)] travel on a ship registered in Hong Kong; or
(b) benefits, facilities or services provided on apsiso

registered.

PARTS

OTHER UNLAWFUL ACTS

41. Discriminatory practices
Q) In this section, “discriminatory practicelf{iR {4: ) f#;%) means
the application of a requirement or condition —

@ which results in an act of discrimination whichunlawful
by virtue of any provision of Part 3 or 4 as reaihw
section 4(1)9); or

(b) which would be likely to result in such an act of
discrimination if the persons to whom it is appliegre

not all of the same racial group.
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(2) A person acts in contravention of this sectfoand so long as the

person —
@ applies a discriminatory practice; or
(b) operates practices or other arrangements whiclanin
circumstances would call for the application by peeson
of a discriminatory practice.
(3) Proceedings in respect of a contravention of slection may be

brought only by the Commission and any such praogsdmust be brought in

accordance with sections 72, 73, 74, 75 and 76.

42. Discriminatory advertisements
(1) It is unlawful to publish or cause to be puléid an advertisement

which indicates, or might reasonably be undersemuhdicating, an intention by
a person to do any act which is or might be unlabywirtue of Part 3 or 4

(2) Subsection (1) does not apply to an advertisgnidhe intended
act would not in fact be unlawful.

(3) For the purposes of subsection (1), use obadgscription which
is specific with reference to race is to be takenindicate an intention to
discriminate, unless the advertisement containadination to the contrary.

4) The publisher of an advertisement made unlabyusubsection (1)
is not subject to any liability under that subsattin respect of the publication
of the advertisement if the publisher proves —

@ that the advertisement was published in reliancea
statement made to the publisher by the person &heed
it to be published to the effect that, by reasontlod
operation of subsection (2), the publication wonéd be
unlawful; and

(b) that it was reasonable for the publisher to rety the

statement.
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(5) A person who knowingly or recklessly makes aestent of the
kind referred to in subsection (4)(which in a material respect is false or

misleading commits an offence and is liable on axiion to a fine at level 4.

43. Instructions to discriminate
It is unlawful for a person —

@ who has authority over another person; or
(b) in accordance with whose wishes that other perison
accustomed to act,
to instruct that other person to do any act whechnlawful by virtue of Part 3

or 4,or procure or attempt to procure the doing by hirher of any such act.

44. Pressure to discriminate
(2) It is unlawful to induce, or attempt to indu@person to do any

act which contravenes Part 3 or 4 by —
@ providing or offering to provide the person witny
benefit; or
(b) subjecting or threatening the person to any chetni.
(2) An offer or threat is not prevented from fafjinvithin subsection
(1) because it is not made directly to the perswiterned, if it is made in such a

way that he or she is likely to hear of it.

45. Vilification
(2) It is unlawful for a person, by any activity public, to incite
hatred towards, serious contempt for, or severneulel of, another person or
members of a class of persons on the ground ofrabe of the person or
members of the class of persons.
(2) Nothing in this section renders unlawful —
@ a fair report on an activity in public;
(b) an activity in public being a communication fonet

distribution or dissemination of any matter comipgsa
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publication which is subject to a defence of abolu
privilege in proceedings for defamation; or

an activity in public done reasonably and in géaith, for
academic, artistic, scientific or research purposegor
other purposes in the public interest, includingcdssions

about and expositions of any matter.

(3) In this section and section 46, “activity inbtia” (/2 BHVE )

includes any of the following activities, whether ot the person carrying out

the activity is in a public place while carryingtdhe activity —

(@)

(b)

(©)

any form of communication to the public, inclugin
speaking, writing, printing, displaying notices,
broadcasting, screening and playing of tapes oeroth
recorded material;

any conduct (not being a form of communicatiofemed

to in paragraphd)) observable by the public, including
actions and gestures and the wearing or displajotting,
signs, flags, emblems and insignia;

the distribution or dissemination of any matter the

public.

46. Offence of serious vilification
(1) A person commits an offence if the person, by activity in

public, incites hatred towards, serious contempt for severe ridicule of,

another person (“the second-mentioned person”) embers of a class of

persons, on the ground of the race of that secosationed person or the

members of that class of persons which includes —

(@

threatening physical harm —
0] towards, or towards any premises or property of
that second-mentioned person or the members of

that class of persons; or
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(i) towards the premises or property of any other
person to which that second-mentioned person or

the members of that class of persons have access;

or
(b) inciting others to threaten physical harm —
0] towards, or towards any premises or property of

that second-mentioned person or the members of
that class of persons; or
(D) towards the premises or property of any other
person to which that second-mentioned person or
the members of that class of persons have access.
(2) A person who commits an offence under subse¢fd is liable on
conviction to a fine at level 6 and to imprisonmét2 years.

47. Liability of employers and principals

(2) Anything done by a person in the course of therson’s
employment is to be treated for the purposes af @ridinance as done by that
person’s employer as well as by that person, wiethaot it was done with the
employer’s knowledge or approval.

(2) Anything done by a person (“the first-mentiorgison”) as agent
for another person (“the second-mentioned perseitf) the authority (whether
express or implied, and whether precedent or suleseg] of the second-
mentioned person is to be treated for the purpos#sis Ordinance as done by
the second-mentioned person as well as the firstiored person.

(3) In proceedings brought under this Ordinanceirsfjaany other
person in respect of an act alleged to have beee 8y an employee of that
person, it is a defence for that other person twverthat he or she took such
steps as were reasonably practicable to preverdnipmoyee from doing that act,
or from doing in the course of the employee’'s emlent acts of that
description.
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4) For the avoidance of doubt, it is declared tha section does not

apply for the purposes of any criminal proceedings.

48. Aiding unlawful acts

(2) A person who knowingly aids another person @oath act made
unlawful by this Ordinance is to be treated for plueposes of this Ordinance as
himself or herself doing an unlawful act of theelitescription.

(2) For the purposes of subsection (1), an employegent for whose
act the employer or principal is liable under smat#7 (or would be so liable but
for section 47(3)) is deemed to aid the doing @& #tt by the employer or
principal.

(3) A person (“the first-mentioned person”) does$ mader this section
knowingly aid another person (“the second-mentiorpson”) to do an
unlawful act if —

@ the first-mentioned person acts on a statemedert@him
or her by the second-mentioned person that, byoreas
any provision of this Ordinance, the act which fhst-
mentioned person aids would not be unlawful; and

(b) it is reasonable for the first-mentioned persorrely on
that statement.

4) A person who knowingly or recklessly makes aeshent of the
kind referred to in subsection (8)(which in a material respect is false or

misleading commits an offence and is liable on aion to a fine at level 4.

PARTG6

MATTERSNOT AFFECTED BYPARTS 3,4 AND 5

49. Special measures
Nothing in Part 34 or 5 renders unlawful an act that is reasonatibnded
to —
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@ ensure that persons of a particular racial gioaye equal
opportunities with other persons in circumstancas i
relation to which a provision is made by this Ogetine;

(b) afford persons of a particular racial group goodsiccess
to services, facilities or opportunities to meetitispecial
needs in relation to —

0] employment, education, welfare or clubs; or
(i) the provision of premises, goods, services or
facilities; or

(c) afford persons of a particular racial group gsatenefits
or programmes, whether direct or indirect, to mibeir
special needs in relation to —

0] employment, education, welfare or clubs; or

(i) the provision of premises, goods, services or

facilities.
50. Charities
(1) Nothing in Part 3, 4 or 5 —
)] Is to be construed as affecting a provision tactithis
subsection applies; or
(b) renders unlawful an act which is done in ordergice

effect to such a provision.

(2) Subsection (1) applies to a provision for corifg benefits on
persons of a particular racial group (disregardamy benefits to persons of
another racial group which are exceptional or n&ddy insignificant), being a
provision which is contained in a charitable instant.

3) In applying this section —

“charitable instrument” %43 &) means an enactment or other instrument so

far as it relates to charitable purposes;
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“charitable purposes” ¥ == H 1Y) means purposes which are exclusively

charitable according to any enactment or rule wf la

51. Discriminatory training by certain bodies
(2) Nothing in Part 3, 4 or 5 renders unlawful @ty done in relation

to particular work by any person in, or in connectwith —

@ affording only persons of a particular racial gwoaccess
to facilities for training which would help to fthem for
that work; or

(b) encouraging only persons of a particular raciaug to
take advantage of opportunities for doing that work

where it reasonably appears to that person thetyatime within the 12 months
immediately preceding the doing of the act —

(©) there were no persons of the racial group comekdoing
that work in Hong Kong; or

(d) the number of persons of that racial group dairegwork
in Hong Kong was comparatively small.

(2) Subsection (1) does not apply in relation tg discrimination that

is rendered unlawful by section 10.

52. Discriminatory training by employers, trade
unions, etc.

(2) Nothing in Part 3, 4 or 5 renders unlawful aagt done by an
employer in relation to a particular work in hisha@r employment at a particular
establishment in Hong Kong, being an act doneriim connection with —

@ affording only those of his or her employees viogkat
that establishment who are of a particular raciaug
access to facilities for training which would hdip fit

them for that work; or
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(b) encouraging only persons of a particular raciaug to
take advantage of opportunities for doing that wairkhat
establishment,

where at any time within the 12 months immediaf@igceding the doing of the
act —

(c) there were no persons of the racial group comckrn
among those doing that work at that establishnant;

(d) the number of persons of that racial group amthage
doing that work was comparatively small.

(2) Nothing in section 18 renders unlawful any adne by an
organization to which that section applies in,roconnection with —

@ affording only members of the organization whe af a
particular racial group access to facilities foaiting
which would help to fit them for holding a post ahy
kind in the organization; or

(b) encouraging only members of a particular racralug to
take advantage of opportunities for holding suchtpan
the organization,

where at any time within the 12 months immediaf@igceding the doing of the
act —

(c) there were no persons of the racial group comckrn
among persons holding such posts in the organizatio

(d) the number of persons of that racial group hgdsuch
posts was comparatively small.

(3) Nothing in Part 3, 4 or 5 renders unlawful aagt done by an
organization to which section 18 applies in, ocannection with, encouraging
persons of a particular racial group to become neemiof the organization
where at any time within the 12 months immediaf@igceding the doing of the

act —
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no persons of the racial group were members at th
organization; or
the proportion of persons of the racial group aglo

members of that organization was comparatively smal

53. Indirect access to benefits, etc.
(2) References in this Ordinance to the affordirygamy person of

access to benefits, facilities or services —

(@)

(b)

are not limited to benefits, facilities or semscprovided
by that person himself or herself; but

include any means by which it is in that persqosver to
facilitate access to benefits, facilities or seegigprovided

by any other person (“actual provider”).

(2) Where by any provision of this Ordinance th&imaing by any

person of access to benefits, facilities or sesvicea discriminatory way is in

certain circumstances prevented from being unlgvithe effect of the provision

Is to extend also to the liability under this Omlnge of any actual provider.

54. Nationality law, etc. not affected

Nothing in this Ordinance —

(@

(b)

Is to be construed as affecting in any way amy la
concerning nationality, citizenship, resident statar
naturalization; or

renders unlawful any act done by any person mjno

connection with, the operation of any such law.

55. Immigration legislation
Nothing in Part 3, 4 or 5 affects, as regards a@enot having the right to

enter and remain in Hong Kong, any immigration ségion governing entry

into, stay in and departure from Hong Kong, or #&pplication of any such

legislation.
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56. Acts done under statutory authority not
affected by Parts 3, 4 and 5

Nothing in Part 3, 4 or 5 renders unlawful any @ohe by a person if it
was necessary for that person to do it in orderotoply with a requirement of

an existing statutory provision.

57. Application to New Territories land
Nothing in Part4 or 5 —

@ Is to be construed as affecting the operatioarof of the
provisions of —
0] the New Territories Ordinance (Cap. 97); or
(i) the New Territories Leases (Extension) Ordicean

(Cap. 150); or
(b) renders unlawful any act done by any person mjno

connection with, the operation of any of those miows.

58. Exception for languages
(2) Nothing in section 20, 21, 26, 27, 28, 29, 836 renders unlawful

the use of, or the failure to use, any languagani circumstances relevant for
the purposes of the section.

(2) For the avoidance of doubt, nothing in subsec(l) affects the
Official Languages Ordinance (Cap. 5) or provisiams the use of language
contained in any other enactment.

(3) In this section, a reference to the use offallure to use, a
language includes a reference to the provisionooffailure to provide, a

translation, interpretation or transcription inie tanguage.

59. Other matters not affected
(1) No provision or Part of this Ordinance specifia column 2 of

Schedule 5 renders unlawful any discrimination g@et opposite thereto in

column 3 of that Schedule.
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(2) Nothing in Part 3, 4 or 5 renders unlawful awgt done by any

person —

(@)

(b)

in connection with any discrimination which is tno
unlawful by virtue of the operation of subsectid, @nd
to the extent that it is done for the purposesttait

discrimination.

PART7

COMMISSION

Commission

60. Functions and powers of Commission

(2) The Commission shall —

(@
(b)

(©)

(d)

(€)

(f)

work towards the elimination of discrimination;

promote equality of opportunity and harmony betwe
persons of different racial groups generally

work towards the elimination of harassment and
vilification;

in the case of any act alleged to be unlawfulirjue of
this Ordinance, encourage persons who are concevitied
the matter to which act relates to effect a setlenof the
matter by conciliation, whether under section 79 or
otherwise;

keep under review the working of this Ordinancel a
when required to do so by the Chief Executive, bewit
otherwise thinks fit, draw up and submit to the &Ehi
Executive proposals for amending this Ordinancd; an
perform such other functions as are imposed amder

this Ordinance or any other enactment.
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(2) The Commission may do all such things as acessary for, or
incidental or conducive to, the better performaoicis functions.
(3) Without limiting subsection (1), the Commissiomay in
particular —
@ with the prior approval of the Chief Executiveecome a
member of or affiliate to any international bodyncerned
(whether in whole or in part) with the eliminatiayf
discrimination; or
(b) exercise such powers as are conferred on it utidsr

Ordinance.

61. Review of Schedule 5
(2) Without limiting section 60(1), the Commissigoyrsuant to its

powers under paragrapley @nd p) of that section, shall keep Schedule 5 under
review.
(2) Whenever the Commission thinks it necessaghail draw up and

submit to the Chief Executive proposals for amegdichedule 5.

62. Restrictions on delegation by Commission
The Commission may not under section 67(1) of teg Biscrimination

Ordinance (Cap. 480) delegate any of its functmmgowers under —

@ section 83;

(b) any provisions of any regulations made undericed@4
which are specified in the regulations as provisiaich
are not subject to section 67 of the Sex Discritndma
Ordinance (Cap. 480); or

(©) any provisions of any rules made under sectionwBih
are specified in the rules as provisions which aoe

subject to that section 67.
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63. Protection of members of Commission, etc.
(1) No person to whom this subsection appliesngat good faith, is

personally liable in damages for any act done ¢audemade in the performance
or purported performance of any function, or thereise or purported exercise
of any power, imposed or conferred on the Commisaimer this Ordinance.

(2) The protection conferred by subsection (1) oy @erson to whom
that subsection applies in respect of any act faulteshall not in any way affect
the liability of the Commission for that act or daett.

(3) The persons to whom subsection (1) applies-are

@ any member of the Commission or a committee;
(b) any employee of the Commission; or

(©) any conciliator.
Codes of practice

64. Codes of practice
(2) The Commission may issue codes of practice atoiny such

practical guidance as it thinks fit for the purppsé—
@ the elimination of discrimination;
(b) the promotion of equality of opportunity and hamy
between persons of different racial groups; or
(©) the elimination of harassment and vilification.

(2) When the Commission proposes to issue a cogeactice, it shall
prepare and publish (otherwise than in the Gazéte)code; it shall consider
any representations made to it about the code aay modify the code
accordingly.

(3) In the course of preparing any code of practice eventual
publication under subsection (2), the Commissiailstonsult such associations,
organizations, associations of organizations oridsdas appear to the

Commission to be appropriate including any assimciai organizations,
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associations of organizations or bodies specifigdthe Secretary for Home
Affairs by notice published in the Gazette.
4) If the Commission determines to proceed wittode of practice
published under subsection (2), it shall causetiue to be —
@ published in the Gazette; and
(b) laid on the table of the Legislative Council ae tnext
sitting after its publication in the Gazette.

(5) The Legislative Council may, by resolution mabat a sitting of
the Legislative Council held not later than 28 dafter the sitting at which a
code of practice is laid on the table of that Caufithe relevant period”),
provide that the code of practice shall be amemd@hy manner consistent with
this section.

(6) If the relevant period would but for this sectiexpire after the end
of a session or a dissolution of the Legislativei@mnl, but on or before the day
of its second sitting in the next session, theqeefor amending the code is
deemed to be extended and expire on the day h&esecond sitting.

(7) The Legislative Council may, before the expmatof the relevant
period, by resolution extend the period for amegdite code of practice to the
first sitting of that Council held not earlier thére twenty-first day after the day
of such expiration.

(8) Where the relevant period is extended undesextion (6), the
Legislative Council may, before the expiration ok textended period, by
resolution extend that extended period to the §itsing of that Council held not
earlier than the twenty-first day after the daytleé second sitting in the next
session referred to in that subsection.

(9) A resolution passed by the Legislative Coumntidccordance with
this section shall be published in the Gazette la@r than 14 days after the
passing of the resolution or within such furtherige as the Chief Executive
may allow in a particular case.

(10) A code of practice shall come into operation —
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)] if on the expiration of the relevant period oattlperiod as
extended under subsection (6), (7) or (8), the dlative
Council has not passed a resolution amending tte 0
practice, on the expiration of the relevant peraydthat
period as so extended (as the case may be); and

(b) if the Legislative Council passes a resolutioreating the
code of practice, at midnight on the day beforedag on
which the resolution is published in the Gazette.

(11) A code of practice may contain such transaloprovisions or
savings as appear to the Commission to be necessarpedient in connection
with the matters which are the subject of the code.

(12) The Commission may from time to time revise thole or any
part of a code of practice and issue the reviselé,cand subsections (2), (3), (4),
(5), (6), (7), (8), (9), (10) and (11) apply (widppropriate modifications) to a
revised code.

(13)  Without limiting subsection (1), a code of giee may include
such practical guidance as the Commission thinksadi to what steps it is
reasonably practicable for employers to take ferghrpose of preventing their
employees from doing in the course of their emplegtracts made unlawful by
this Ordinance.

(14) A failure on the part of any person to obseawng provision of a
code of practice shall not of itself render thesperliable to any proceedings;
but in any proceedings under this Ordinance beforg court any code of
practice issued under this section shall be adbiessn evidence, and if any
provision of such a code appears to the court toet®vant to any question
arising in the proceedings it shall be taken intcoant in determining that
guestion.

(15) In this section, “sitting” & %), when used to calculate time,
means the day on which the sitting commences ahdinaludes a sitting at

which subsidiary legislation is included in the ergaper.
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| nvestigations

65. Power to conduct formal investigations
Without limiting section 60, the Commission mayitifthinks fit, and if

required by the Chief Secretary for Administratiehall, conduct a formal
investigation for any purpose connected with theryoag out of any of its

functions under that section.

66. Terms of reference
(2) The Commission shall not embark on a formaéstigation unless

the requirements of this section have been compligd

(2) The terms of reference for the formal invedimaare to be drawn
up by the Commission or, where the Chief Secrdt@arAdministration requires
the Commission to conduct the investigation, by tBkeief Secretary for
Administration after consulting the Commission.

(3) The Commission shall give general notice of tlméding of the
formal investigation unless the terms of referecoafine it to activities of
persons named in them, but in such a case the Csmmi shall in the
prescribed manner give those persons notice didling of the investigation.

(4) Where the terms of reference of the formal stigation confine it
to activities of persons named in them and the Cmsion in the course of the
investigation proposes to investigate any act madawful by this Ordinance
which it believes a person so named may have dbe&€;ommission shall —

)] inform that person of its belief and its propodal
investigate the act; and

(b) offer that person an opportunity of making oramgitten
representations with regard to it (or both oral andten
representations as that person thinks fit).

(5) A person who avails himself of an opportunity thake oral
representations under subsectiontfhfay be represented —

@ by counsel or a solicitor; or
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(b) by some other person of the person’s choicebeatg a
person to whom the Commission objects on the ground
that he or she is unsuitable.

(6) The Commission may or, if the Commission wasguneed by the
Chief Secretary for Administration to conduct tlbenfial investigation, the Chief
Secretary for Administration after consulting then@nission may, from time to
time, revise the terms of reference.

(7) Subsections (1), (3), (4) and (5) apply to teesed investigation

and terms of reference as they apply to the origina

67. Power to obtain information
(1) For the purposes of a formal investigation, @@nmission, by a

notice in the prescribed form served on a persdharprescribed manner, may —
)] require the person to furnish such written infation as
may be described in the notice;
(b) specify the time at which, and the manner andnfam
which, the information is to be furnished; and
(©) require the person to attend at the time andeptpecified
in the notice and give oral information about, g@ndduce
all documents in the person’s possession or control
relating to, any matter specified in the notice.
(2) Except as provided in section 74, a notice rhayserved under
subsection (1) only where —
@ service of the notice has been authorized iningiby or
on behalf of the Chief Secretary for Administration
(b) the terms of reference of the formal investigatio
0] state that the Commission believes that a perso
named in them may have done or may be doing all
or any of the acts described in subsection (3); and

(i) confine the investigation to those acts.
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(3) The acts referred to in subsection fX)j are acts of the following

descriptions —

@ unlawful discriminatory acts;
(b) unlawful acts of harassment;
(©) contraventions of section 41, 42, 43, 44 or 45.

(4) A notice under subsection (1) may not requip2ison —

@ to give information, or produce any documentsicltihe
person could not be compelled to give in eviderae,
produce, in civil proceedings before the Court afst-
Instance; or

(b) to attend at any place unless the necessary sepaii the
person’s journey to and from that place are paid or
tendered to him or her.

(5) If —

@ a person fails to comply with a notice served that
person under subsection (1); or

(b) the Commission has reasonable cause to beliatghht
person intends not to comply with it,

the Commission may apply to the District Court Bor order requiring the
person to comply with the notice or with such di@ts for the like purpose as
may be contained in the order; and section 66Aefistrict Court Ordinance
(Cap. 336) applies to failure without reasonableuse to comply with any such
order as it applies in the cases there provided.

(6) A person who —

@ wilfully alters, suppresses, conceals or destrogs
document which he or she has been required byieenmt
order under this section to produce; or

(b) in complying with such a notice or order, knowngr
recklessly makes any statement which in a materggdect

is false or misleading,
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commits an offence.

(7) A person who commits an offence under subse¢td is liable on

conviction to a fine at level 4.

68. Recommendations and reports on formal

investigations

(2) If in the light of its findings in a formal imstigation it appears to

the Commission necessary or expedient, whethemglutihe course of the

investigation or after its conclusion —

(@)

(b)

to make to any persons, with a view to promoggality

of opportunity and harmony between persons of aifie
racial groups who are affected by any of their\ainds,
recommendations for changes in their policies or
procedures, or as to any other matters; or

to make to the Chief Secretary for Administratiany
recommendations, whether for changes in the law or

otherwise,

the Commission shall make those recommendatiormadiogly.

(2) The Commission shall prepare a report of itedifigs in any

formal investigation conducted by it.

(3) If the formal investigation is one required thye Chief Secretary

for Administration, the following applies —

(@

(b)

(©)

the Commission shall deliver the report to theie€h
Secretary for Administration;

the Chief Secretary for Administration shall cauthe
report to be published in such manner as he otlshks
fit; and

unless required by the Chief Secretary for Adstnaition,

the Commission shall not publish the report.
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4) If the formal investigation is not one requirdy the Chief
Secretary for Administration, the Commission sipaiblish the report or make it
available for inspection in accordance with subsadqp).

(5) Where under subsection (4) a report is to bderavailable for
inspection, any person shall be entitled, on payroé reasonable fee, if any,
as may be determined by the Commission —

@ to inspect the report during ordinary office hoand take
copies of the whole report or any part of it; or

(b) to obtain from the Commission a copy, certifieg the
Commission to be correct, of the report.

(6) The Commission may, if it thinks fit, determinleat the right
conferred by subsection (8)(is exercisable in relation to a copy of the répor
instead of, or in addition to, the original.

(7) The Commission shall give general notice of piteece or places

where, and the times when, the report or a coptyrofy be inspected.

69. Restrictions on disclosure of information
(1) No information given to the Commission by angrgon (“the

informant”) in connection with a formal investigati shall be disclosed by the
Commission, any member of the Commission or a cdteajiany employee of
the Commission, any conciliator, or any person whe been such a member,
employee or conciliator, except —
@ on the order of any court;
(b) with the informant’s consent;
(c) in the form of a summary or other general statgme
published by the Commission which does not iderttiy
informant or any other person to whom the informati

relates;
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(d) in a report of the investigation published by the
Commission or made available for inspection under
section 68(5);
(e to members of the Commission or a committee, eygas
of the Commission or conciliators or, so far as nay
necessary for the proper performance of the funstiof
the Commission, to other persons; or
() for the purpose of any civil proceedings unders th
Ordinance to which the Commission is a party, oy an
criminal proceedings.
(2) Any person who discloses information in congaton of
subsection (1) commits an offence and is liable@mviction to a fine at level 4.
(3) In preparing any report for publication or farspection, the
Commission shall exclude, so far as it is conststeth its functions and the
object of the report, any matter which relates e private affairs of any
individual or business interests of any person whige publication of that
matter might, in the opinion of the Commission, jpdecially affect that

individual or person.
PARTS8
ENFORCEMENT
General

70. Restrictions on proceedings for
contravention of Ordinance

(1) Except as otherwise provided by this Ordinamae proceedings,
whether civil or criminal, lie against any persanrespect of an act by reason
that the act is unlawful by virtue of a provisiontleis Ordinance.

(2) Subsection (1) does not preclude the makingawoforder of

certiorari, mandamus or prohibition.
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71. Claims in respect of discrimination,
harassment and vilification

(1) A claim by or on behalf of any person (“theigiant”) that another

person (“the respondent”) —
@ has committed an act of discrimination againsé th
claimant which is unlawful by virtue of Part 3 gr 4
(b) is by virtue of section 47 or 48 to be treatedhasing
committed such an act of discrimination against the
claimant;
(c) has committed an act of harassment against timaht
which is unlawful by virtue of Part 3 or 4; or
(d) has committed an act which is unlawful by virtoé
section 45,
may be made the subject of civil proceedings ie lkanner as any other claim
in tort.

(2) Subsection (1) does not apply to a claim ursgetion 19(1) of an
act in respect of which an appeal, or proceedingbe nature of an appeal, may
be brought under any enactment.

(3) Proceedings under subsection (1) are to beghton the District
Court but all such remedies shall be obtainablsuoh proceedings as, apart
from this subsection and section 70(1), would biolble in the Court of First
Instance.

4) Without limiting the power conferred by subsect (3), the
District Court may —

@ make a declaration that the respondent has edgege
conduct, or committed an act, that is unlawful uniés
Ordinance and order that the respondent shallepsat or

continue such unlawful conduct or act;
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(b) order that the respondent shall perform any nezsie act
or course of conduct to redress any loss or damage
suffered by the claimant;

(c) order that the respondent shall employ or re-esnphe
claimant;

(d) order that the respondent shall promote the @atm

(e order that the respondent shall pay to the clatma
damages by way of compensation for any loss or gama
suffered by reason of the respondent’s conductipr a

() order that the respondent shall pay to the clatrpanitive
or exemplary damages; or

(9 make an order declaring void in whole or in artl either
ab initio or from such date as may be specifietheorder,
any contract or agreement made in contraventiothisf
Ordinance.

(5) By virtue of this subsection and notwithstamdiany law, the
District Court has jurisdiction to hear and detaereniany proceedings under
subsection (1) and has all such powers as are s@gesr expedient for it to
have in order to provide, grant or make any remddpnction or order
mentioned in this Ordinance.

(6) In respect of an unlawful act of discriminatidalling within
section 4(1)l), no award of damages is to be made if the resgunatoves that
the requirement or condition concerned was notiepphith the intention of
treating the claimant unfavourably on the grounthefrace of the claimant.

(7) For the avoidance of doubt, it is declared tfahages in respect
of an unlawful act of discrimination or harassmemtan act which is unlawful
by virtue of section 45, may include compensatimmijury to feelings whether

or not they include compensation under any othadhe
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Enforcement notices

72. Issue of enforcement notices
(1) This section applies to any act which is —

@ an unlawful discriminatory act;

(b) an unlawful act of harassment;

(©) a contravention of section 41; or

(d) a contravention of section 42, 43, 44 or 45,

and so applies whether or not the proceedings haee brought in respect of
the act.

(2) If in the course of a formal investigation @@emmission becomes
satisfied that a person is committing, or has cabeahj any acts to which this
section applies, the Commission may in the preedrimanner serve on the
person a notice in the prescribed form requirirgggarson —

@ not to commit any such acts (which may include
discontinuing or changing any of the person’s pcastor
other arrangements which occasioned those acts, in
particular to avoid any repetition thereof); and

(b) where compliance with paragrapd {nvolves changes in
any of the person’s practices or other arrangements
0] to inform the Commission that he or she has

effected changes and what those changes are; and
(i) to take such steps as may be reasonably redjuir

by the notice for the purpose of affording that

information to other persons concerned.

(3) An enforcement notice may also require the grexn whom it is
served to furnish the Commission with such othdorimation as may be
reasonably required by the notice in order to yetifat the notice has been

complied with.
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4) An enforcement notice may specify the time diclw, and the
manner and form in which, any information is tofbished to the Commission,
but the time at which any information is to be fahed in compliance with the
notice must not be later than 5 years after theadtas become final.

(5) Section 67(4) applies to requirements undeseacions (2)f), (3)
and (4) contained in an enforcement notice whichlbecome final as it applies

to requirements in a notice served under secti¢h)67

73. Appeal against enforcement notice
(2) Not later than 45 days after an enforcemeritaas served on any

person, he or she may appeal to the District Cagatnst any requirement in the
notice.

(2) Where the District Court considers a requireimenrespect of
which an appeal is brought under subsection (betanreasonable because it is
based on an incorrect finding of fact or for anpestreason, the Court shall
guash the requirement.

(3) On quashing a requirement under subsectiorti{@)District Court
may direct that the enforcement notice shall baté as if, in place of the
requirement quashed, it had contained a requiremetégrms specified in the
direction.

4) Subsection (1) does not apply to a requirenremted as included

in an enforcement notice by virtue of a directiower subsection (3).

74. Investigation as to compliance with
enforcement notice

Q) If —
@ the terms of reference of a formal investigatstate that
its purpose is to determine whether any requiresnehain
enforcement notice are being or have been carugdbat

section 67(2)§) does not apply; and
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(b) section 66(3) is complied with in relation to the
investigation on a date (“commencement date”) aterl
than the expiration of the period of 5 years begign
when the enforcement notice became final,

the Commission may within the relevant period semwgces under section 67(1)
for the purposes of the investigation without nagdo obtain the consent of the
Chief Secretary for Administration.

(2) In subsection (1), “relevant period5EEHAR]) means the period
beginning on the commencement date and ending ehatér of the following
dates —

@ the date on which the period of 5 years refer@dn
subsection (1) expires;

(b) the date 2 years after the commencement date.

75. Register of enforcement notices
(2) The Commission shall establish and maintainegister (“the

register”) of enforcement notices which have becdinsd.
(2) A person is entitled, on payment of a reasanéd®, if any, as may
be determined by the Commission —
@ to inspect the register during ordinary officeuts and
take copies of any entry; or
(b) to obtain from the Commission a copy, certifieg the
Commission to be correct, of any entry in the regis
3) The Commission may, if it thinks fit, determinleat the right
conferred by subsection (2)(is exercisable in relation to a copy of the regis
instead of, or in addition to, the original.
4) The Commission shall give general notice of pleece or places

where, and the times when, the register or a coftynmay be inspected.
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Other enforcement by Commission

76. Persistent discrimination, harassment or
vilification
If, during the period of 5 years beginning on tlagedon which either of the
following became final in the case of any persamaly —
@ an enforcement notice served on the person;
(b) a finding by the District Court that the pers@sidone —
0] an unlawful discriminatory act;
(i) an unlawful act of harassment; or
(i) an act contravening section 45,
it appears to the Commission that unless restraimegerson is likely to do one
or more acts falling within paragraplp)( or contravening section 4lhe
Commission may apply to the District Court for ajunction restraining the
person from doing so; and the District Court, ififeed that the application is
well-founded, may grant the injunction in the teregsplied for or in more

limited terms.

77. Enforcement of sections 42, 43 and 44
(1) Proceedings in respect of a contravention ofice 42, 43 or 44

may be brought only by the Commission and in acoed with this section.
(2) The proceedings must be —
@ an application for a decision whether the alleged
contravention occurred; or
(b) an application under subsection (4),
or both.
(3) An application under subsection @)(must be made to the
District Court.
4) If it appears to the Commission —
@ that a person has done an act which by virtuseation

42, 43 or 44 was unlawful; and
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(b) that unless restrained the person is likely tduither acts
which by virtue of that section are unlawful,
the Commission may apply to the District Court &orinjunction restraining the
person from doing so; and the District Court, ififeed that the application is
well-founded, may grant the injunction in the teregsplied for or in more
limited terms.

(5) Without prejudice to subsection (4), if it appge to the
Commission that a person has done an act whichunksvful by virtue of
section 42, the Commission may apply to the Dist@ourt for an order
imposing a financial penalty on such person; ardDistrict Court, if satisfied
that the application is well-founded, may make saiclorder.

(6) The financial penalty imposed under subsectibh shall not
exceed $10,000 for the first occasion on which aafig is imposed, and
$30,000 for the second and any subsequent occasiowhich a penalty is

iImposed in respect of that person.

Help for persons suffering discrimination, harassment or
vilification

78. Help for aggrieved persons in obtaining
information, etc.

(1) With a view to helping a person (“the persormgragyed”) who
considers he or she may have been discriminateithsaigar harassed in
contravention of this Ordinance, or the subjecaimfunlawful act under section
45 —

@ to decide whether to institute proceedings; and
(b) if the person does so, to formulate and presenbhher
case in the most effective manner,
the Commission may prescribe —
(c) forms by which the person aggrieved may questimn

respondent on the respondent’s reasons for doing an
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(d)
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relevant act, or on any other matter which is oy rha
relevant; and
forms by which the respondent may if he or shevshes

reply to any questions.

Where the person aggrieved questions the regmbr{(whether or

not in accordance with a form referred to in subsadl)) —

3)

4)

(@

(b)

the question, and any reply by the respondenefédr or
not in accordance with such a form) is, subject to
subsections (3), (4) and (5), admissible as eviglemche
proceedings; and

if it appears to the District Court that the resgent
deliberately, and without reasonable excuse, oditte
reply within a reasonable period or that the respotis
reply is evasive or equivocal, the Court may draw a
inference from that fact it considers it just amgigable to
draw, including an inference that the respondent

committed an unlawful act.

The Commission may —

(@)

(b)

prescribe the period within which questions mbst
served in order to be admissible under subsecda)(
and

prescribe the manner in which a question, andraply by

the respondent, may be served.

Rules under the District Court Ordinance (Cap6) may enable
the District Court entertaining a claim under sattv1l to determine, before the

date fixed for the hearing of the claim, whethepastion or reply is admissible

under this section or not.

(5)

This section is without prejudice to any otkeactment or rule of

law regulating interlocutory and preliminary masten proceedings before the
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District Court, and has effect subject to any emactt or rule of law regulating
the admissibility of evidence in such proceedings.

(6) In this section, “respondent™2 % A ) includes a prospective

respondent.

79. Assistance by way of conciliation
(1) A person may lodge with the Commission a complen writing

alleging that another person has done an act wkiemlawful by virtue of a
provision of this Ordinance.

(2) A representative complaint may be lodged ursddasection (1) in
accordance with rules made under section 83.

(3) Subject to subsection (4), where a complainfodged under
subsection (1), the Commission shall —

@ conduct an investigation into the act the subpcthe
complaint; and

(b) endeavour, by conciliation, to effect a settletnehthe
matter to which the act relates.

(4) The Commission may decide not to conduct, aftisocontinue, an
investigation into an act the subject of a compléadged under subsection (1)
if —

@ it is satisfied that the act is not unlawful lgason of a
provision of this Ordinance;

(b) it is of the opinion that the person aggrievedthg act
does not desire (or, in a case to which subsed®)n
applies, none of the persons aggrieved by the esitas)
that the investigation be conducted or continued;

(c) a period of more than 12 months has elapsed begin

when the act was done;
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(d) in a case to which subsection (2) applies, iedeines, in
accordance with rules made under section 83, that t
complaint should not be a representative complamt;

(e it is of the opinion that the complaint is friwals,
vexatious, misconceived or lacking in substance.

(5) Where the Commission decides not to conductp aliscontinue,
an investigation into an act the subject of a campllodged under subsection

(2), it shall by notice served on the person whigtx the complaint advise the

person of —
@ that decision; and
(b) the reason for that decision.
(6) Evidence of anything said or done by any peligothe course of

conciliation under this section (including anythirgpid or done at any
conference held for the purposes of such conahtis not admissible in
evidence in any proceedings under this Ordinancemwith the consent of that
person.
(7) For the avoidance of doubt, it is declared thdisection (6) does

not apply where —

@ a complaint is lodged under subsection (1); and

(b) a settlement has been effected of the matterhichamhe

act the subject of the complaint relates.

80. Assistance other than by way of conciliation
(1) Where —
@ a complaint has been lodged under section 78(i);
(b) for whatever reason, there has not been a seftieaf the
matter to which the act the subject of the complatates,
then any person who may institute proceedings utiderOrdinance in respect
of that act may make an application to the Commis$or assistance in respect

of those proceedings.
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(2) The Commission shall consider an applicatiodeursubsection (1)

and may grant it if it thinks fit to do so, in partlar where —

(@
(b)

the case raises a question of principle; or

it is unreasonable, having regard to the complexi the
case or the applicant’'s position in relation to the
respondent or another person involved or any atisdter,
to expect the applicant to deal with the case wthid

3) Assistance by the Commission under this secthay include —

(@
(b)

(©)

(d)

giving advice;

arranging for the giving of advice or assistarine a
solicitor or counsel;

arranging for representation by any person inolydll
such assistance as is usually given by a solioit@ounsel
in the steps preliminary or incidental to any pexiags,
or in arriving at or giving effect to a compromiseavoid
or bring to an end any proceedings;

any other form of assistance which the Commissiay

consider appropriate,

but paragraphd] does not affect the law and practice regulatiregdescriptions

of persons who may appear in, conduct, defend alddeas a court in, any

proceedings except to the extent permitted undes nmade in accordance with
section 73E of the District Court Ordinance (Ca§6)3
(4) In so far as expenses are incurred by the Cgsiam in providing

the applicant with assistance under this sectienrétovery of those expenses

(as taxed or assessed in such manner as may heilpedsby relevant rules)

constitutes a first charge for the benefit of tlmrnission —

(@)

on any costs or expenses which (whether by vidua
judgment or order of the District Court or an agneat or

otherwise) are payable to the applicant by anyrgikeson
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in respect of the matter in connection with whidfe t
assistance is given; and

(b) so far as relates to any costs or expenses, owrhher
rights under any compromise or settlement arrivetha
connection with that matter to avoid or bring toesnd any
proceedings.

(5) The charge conferred by subsection (4) is sulde any charge
under the Legal Aid Ordinance (Cap. 91) and to pnoyision in that Ordinance
for payment of any sum into the Supplementary Leydl Fund established
under that Ordinance.

(6) In this section —

“relevant rules” g &3 H]) means any rules made under the District Court

Ordinance (Cap. 336);

“respondent” &%t \) includes a prospective respondent.

Period within which proceedings to be brought

81. Period within which proceedings to be
brought

(2) The District Court shall not consider a claimdar section 71
unless proceedings in respect of the claim aréutetl within the period of 24
months beginning —

@ when the act complained of was done; or
(b) if there is a relevant report in relation to tlaat, with the
day on which the report is published or made albaléor
inspection under section 68,
whichever is the later.

(2) The District Court —

@ shall not consider an application under secti@f2}a)
unless it is made within the period of 24 monthgiteing

when the act to which it relates was done; and
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(b) shall not consider an application under sectiaf{4y
unless it is made within the period of 5 years sgitning.

(3) For the purposes of determining the period ursildsection (1)
within which proceedings may be brought, where anta which the claim
relates was the subject of a complaint lodged uséetion 79(1), then the period
that elapsed between the date when the complasiadged and the date when
conciliation under section 79 was concluded, agifiggl in writing by the
Commission, shall be disregarded.

4) Notwithstanding subsections (1) and (2), thetimt Court may
consider any claim or application which is out omg, if, in all the
circumstances of the case, it considers thafjiisisand equitable to do so.

(5) For the purposes of subsection (4), the circantes of the case
include, in relation to any claim —

@ whether the act to which the claim relates wasshbject
of a complaint lodged under section 79(1); and

(b) if so, the period that elapsed between when tiewas
done and when that complaint was so lodged.

(6) For the purposes of this section —

@ where the inclusion of any term in a contractdess the
making of the contract an unlawful act, that adlishe
treated as extending throughout the duration of the
contract;

(b) any act extending over a period shall be treatedone at
the end of that period; and

(©) a deliberate omission shall be treated as donenvthe
person concerned decided upon it.

(7) In the absence of evidence to the contraryeragn shall be taken
for the purposes of this section to decide upooraission, that is deciding upon

omitting to do an act (“relevant act”) —
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)] when the person does an act inconsistent withgdthe
relevant act; or
(b) if the person has done no such inconsistentvdugn the
period expires within which he or she might reasbyna
have been expected to do the relevant act if ieverbe
done.
(8) The Chief Executive in Council may, by noticebpshed in the
Gazette, amend subsection (1) by substituting gedomeriod for the period
specified in that subsection.

9 In this section, “relevant reportgFi k<), in relation to an act
p

referred to in subsection (1), means a report —
@ published or made available for inspection unsksstion
68; and
(b) from which it can reasonably be construed (whetienot
the report mentions the act or the report was w \aay
prepared in consequence of the act) that the Cosioniss
of the opinion that the act, or the class of acta/hich the

act belongs, is unlawful under a provision of Ba# or 5

PART9

MISCELLANEOUS

82. Validity and revision of contracts
(1) A term of a contract is void where —

@ its inclusion renders the making of the contrackawful
by virtue of this Ordinance;

(b) it is included in furtherance of an act rendemathwful by
this Ordinance; or

(©) it provides for the doing of an act which woule b

rendered unlawful by this Ordinance.
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(2) Subsection (1) does not apply to a term théusien of which
constitutes, or is in furtherance of, or provides, funlawful discrimination
against a party to the contract, but the term dbalunenforceable against that
party.

(3) A term in a contract which purports to exclude limit any
provision of this Ordinance is unenforceable by payson in whose favour the
term would operate apart from this subsection.

4) Subsection (3) does not apply to a contradiirsgta claim to
which section 71 applies.

(5) On the application of any person interested tontract to which
subsection (2) applies, the District Court may makeh order as it thinks just
for removing or modifying any term made unenfordedly that subsection; but
such an order shall not be made unless all persteasted —

@ have been given notice of the application (excepére
under rules made under the District Court Ordingi&ag.
336) notice may be dispensed with); and

(b) have been afforded an opportunity to make reptasens
to the Court.

(6) An order under subsection (5) may include Biovi as respects

any period before making the order.

83. Rules
(2) The Commission may make rules —

@ prescribing the persons, or persons belongirgy ¢ass of
persons, who may lodge a representative complaidéu
section 79(1);

(b) prescribing the bodies and positions for the pses of

section 34;
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(c) prescribing the matters to be taken into accdunthe
Commission for the purposes of a determination unde
section 79(4X);

(d) to enable the Commission to require such persons,
persons belonging to such class of persons, as are
specified in the rules to furnish information toeth
Commission for the purposes of section 79;

(e restricting the disclosure of any informatione®éd to in
paragraphd) furnished to the Commission;

) to enable the Commission to direct persons tendtiany
conference held for the purposes of section 79;

(9 regulating the procedure of any conference heldtlie
purposes of section 79;

(h) prescribing any other thing that is required ermpitted to
be prescribed under this Ordinance.

(2) Any rules made under subsection (1) may —

@ make different provisions for different circumstas and
provide for a particular case or class of cases;

(b) be made so as to apply only in such circumstansesre
prescribed by the rules;

(c) specify forms for the purposes of the rules;

(d) be made generally for the better or more effdatagying
out of the provisions of this Ordinance, including
incidental, consequential, evidential and supplgaien
provisions.

(3) Any rules made under this section may prescoffences in
respect of contraventions of the rules, and mayigeofor the imposition of a
fine not exceeding level 4 and of imprisonment #operiod not exceeding 2

years.
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84. Regulations to empower Commission to
bring certain proceedings

(1) The Secretary for Home Affairs may make regoret —

@ where any person may bring proceedings undeiose¢i
but has not done so, empowering the Commissiosiich
circumstances as are specified in the regulatitanbying
and maintain those proceedings as if the Commissere
that person;

(b) specifying which of the remedies referred to ettsn
71(3) shall be obtainable by the Commission in amgh
proceedings;

(c) for the purposes of enabling the Commission tngoand
maintain any such proceedings (including any rdlate
purposes), specifying modifications to which any
provisions of this Ordinance (including any subeigli
legislation) shall be read.

(2) Any regulations made under this section shallsbbject to the
approval of the Legislative Council.

(3) This section is without prejudice to the Consrog’s power to
bring proceedings by way of judicial review, inatbn to this Ordinance or any

other law, pursuant to its functions under sec@0(1).

85. Amendment of Schedules 1, 2, 3,4 and 5
The Chief Executive in Council may, by notice psbid in the Gazette,

amend Schedule 1, 2, 3, 4 or 5 but any notice ten@nSchedule 2, 3, 4 or 5
shall be subject to the approval of the Legisla@aincil.
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Consequential and Related Amendments

Labour Tribunal Ordinance

86. Jurisdiction of tribunal
Section 7 of the Labour Tribunal Ordinance (Cap) B5amended by

adding —
“(6) Subsection (2) shall not operate to prevest tilansfer of

any claim to the tribunal in accordance with anfgsumade under section

73E of the District Court Ordinance (Cap. 336).”".

87. Declining jurisdiction
Section 10 is amended by adding —
“(6) This section shall not apply to any claim é&rred to the

tribunal in accordance with any rules made undetiee 73E of the

District Court Ordinance (Cap. 336).".

Employment Ordinance

88. Exclusion
Section 32Q of the Employment Ordinance (Cap. $§@mended —

@ in paragraphd), by repealing the full stop and substituting

“oor’;
(b) by adding —
“(d) discrimination against a person on the ground of

the race of the person or his or her near relative

within the meaning of the Race Discrimination

Ordinance ( of 2006).”".
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Chinese Temples Ordinance

89. General Chinese Charities Fund
Section 9(1)¢) of the Chinese Temples Ordinance (Cap. 153) ismaled

by repealing “Chinese”.
District Court Ordinance

90. Section added
The District Court Ordinance (Cap. 336) is amendeyl adding

immediately after section 73D —

“73E. Rules in relation to jurisdiction under
Race Discrimination Ordinance

(2) The Rules Committee may make rules regulating t
practice of the Court in the exercise of its juieidn under the Race
Discrimination Ordinance ( of 2006) and thenferof proceedings
therein.

(2) The power to make rules under subsection (1) —

@ shall extend to —
0] all matters of procedure or practice; and
(i) matters relating to or concerning the
effect or operation in law of any
procedure or practice in any case within
the cognizance of the Court as to which
rules of the High Court have been or
might be made for cases within the
cognizance of the High Court; and
(b) shall include the power to make rules —
0] as to proceedings by or against the

Government;
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(i) as to the persons who may appear in,
conduct, defend and address the Court in,
any proceedings therein;

(i) to make special provision for any
proceedings in the Court where
regulations made under section 84 of the
Race Discrimination Ordinance ( of
2006) apply to the proceedings.

3) Each party to any proceedings in the Courhandxercise
of its jurisdiction under the Race Discriminatiomdidance ( of 2006)
shall bear its own costs unless the Court otherwisiers on the ground
that —

@ the proceedings were brought maliciously or
frivolously; or

(b) there are special circumstances which warrant an
award of costs.

4) Without prejudice to the generality of the psions of
subsections (1) and (2), the power to make ruleteuthis section shall
extend to —

@ prescribing the place or places which shall kee th
venue or venues for proceedings to which this
section relates;

(b) requiring the judge or judges sitting at suchueen
or venues to give priority, to such extent as may
be specified in the rules, to hearing and disposing
of proceedings to which this section relates;

(©) empowering any such judge at any stage of any
proceedings, of his or her own motion, to order

that any claim be transferred to the tribunal withi
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the meaning of the Labour Tribunal Ordinance
(Cap. 25) where the claim is —

0] beyond the jurisdiction of the Court; and
(i) within the jurisdiction of that tribunal.

(5) The Court in the exercise of its jurisdictiomder the Race
Discrimination Ordinance ( of 2006) —

@ shall not be bound by the rules of evidence; and
(b) may inform itself of any matter in such manner as
it sees fit, with due regard to —
0] the rights of the parties to the proceedings
therein to a fair hearing;
(i) the need to determine the substantial
merits of the case; and
(i) the need to achieve a prompt hearing of
the matters at issue between the parties.

(6) Subject to subsection (5), any rules made ror@ance
with the provisions of this section may be madeasoto modify, with
respect to proceedings in the Court, any rule of da practice as to the
proof of any matter or as to the reception or adibikty of any matter in
evidence.

(7 No rule made in accordance with the provisionghis
section shall apply to any proceedings by or agairesGovernment except
in so far as it expressly purports so to do.

(8) It is hereby declared that —

@ subject to paragrapl)( this section —
0] shall not of itself operate to prevent the
making of any rules —
(A) under the provisions of any other

section of this Ordinance; and
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(B) which relate, whether in whole or
in part, to the jurisdiction
conferred on the Court by virtue
of the Race Discrimination
Ordinance ( of 2006); and

(i) shall not of itself operate to prevent any
rules made under the provisions of any
other section of this Ordinance from
applying to and in relation to such
jurisdiction;

(b) where there is any conflict or inconsistency

between —
0] any rules made under subsection §2)(
and

(i) any rule of law and practice regulating the
description of persons who may appear in,
conduct, defend and address the Court in,
any proceedings therein,

then those rules shall, to the extent of that ecinfl

or inconsistency, as the case may be, prevail over

that rule of law and practice;

(c) where there is any conflict or inconsistency
between any rules made under the provisions of
this section and any rules made under the
provisions of another section of this Ordinance,
then those first-mentioned rules shall to the exten
of that conflict or inconsistency, as the case may
be, prevail over those second-mentioned rules.

(9) For the avoidance of doubt, it is hereby desdathat no

rule made in accordance with this section shall@mgs the Court to hear
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and determine any proceedings involving any clairayond its

jurisdiction.”.
District Court Equal Opportunities Rules

91. Interpretation
Rule 2 of the District Court Equal Opportunitiesl&u(Cap. 336 sub. leg.

G) is amended, in the definition of “relevant Omce” —
)] in paragraphly), by repealing “or”;
(b) in paragraphd), by adding “or” at the end,;
(©) by adding —
“(d) the Race Discrimination Ordinance (  of 2006);

92. Application of other rules
Rule 4 is amended by repealing “73C(8) and 73D@)U substituting

“73C(8), 73D(8) and 73E(8)".
Sex Discrimination Ordinance

93. Interpretation
(2) Section 2(5)) of the Sex Discrimination Ordinance (Cap. 480) is

amended by repealing everything after “sexual matuhich” and substituting
“renders sexually hostile or intimidating the elviment in which she works,
studies or undergoes training, or carries outedlat incidental activities.”.

(2) Section 2(6) is repealed.

Chinese Permanent Cemeteries Ordinance

94. Powers of the Board
Section 7(2) of the Chinese Permanent Cemeteridm&rce (Cap. 1112)

is amended by repealing “persons of the Chinese mcHong Kong” and

substituting “Hong Kong residents”.
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[ss. 2(1) & 85]

EDUCATIONAL ESTABLISHMENTS AND
THEIR RESPONSIBLEBODIES

Educational establishment
The University of Hong Kong
established by the University of
Hong Kong Ordinance (Cap.
1053)

The Chinese University of Hong
Kong established by The Chinese
University  of

Ordinance (Cap. 1109)

Hong Kong

The Hong Kong Polytechnic
University established by The
Polytechnic

Hong Kong

University Ordinance (Cap. 1075)
Any Post Secondary College
the Post
Secondary Colleges Ordinance
(Cap. 320)

registered  under

Responsible body
The University of Hong Kong
established by the University of
Hong Kong Ordinance (Cap.
1053)

The Chinese University of Hong
Kong established by The Chinese
University  of

Ordinance (Cap. 1109)

Hong Kong

The Hong Kong Polytechnic
University established by The
Hong Polytechnic
University Ordinance (Cap. 1075)

Kong

The Board of Governors (or the
Board of Trustees where no Board
of Governors exists) or the
College Council, according to
which of them has the function

concerned



The Vocational Training Council
established by the Vocational
Training Council Ordinance (Cap.

1130)

The
University established by the

Hong Kong  Baptist
Hong Kong Baptist University

Ordinance (Cap. 1126)

The City University of Hong
Kong established by the City
University  of

Ordinance (Cap. 1132)

Hong Kong

The Hong Kong Academy for
Performing Arts established by
The Hong Kong Academy for
Performing Arts Ordinance (Cap.
1135)

The Hong Kong University of

Science and Technology

established by The Hong Kong
Science

of and

(Cap.

University
Technology Ordinance
1141)
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The Vocational Training Council
established by the Vocational
Training Council Ordinance (Cap.

1130)

The
University established by

Hong Kong  Baptist
the
Hong Kong Baptist University

Ordinance (Cap. 1126)

The City University of Hong
Kong established by the City
University  of

Ordinance (Cap. 1132)

Hong Kong

The Council or the Academic
Board, within the meaning of
section 2 of The Hong Kong
Academy for Performing Arts
Ordinance (Cap. 1135), according
to which of them has the function

concerned

The Hong Kong University of

Science and Technology
established by The Hong Kong
and

(Cap.

University of Science
Technology Ordinance

1141)



10.

11.

12.

13.

14.

The Open University of Hong
Kong established by The Open

University of Hong Kong
Ordinance (Cap. 1145)

The Lingnan University
established by the Lingnan

University Ordinance (Cap. 1165)
The Hong Kong Institute of
Education established by The
Hong Kong Institute of Education
Ordinance (Cap. 444)

Any school which is registered or
provisionally registered under the
Education Ordinance (Cap. 279)

Any school, within the meaning
of section 3(1) of the Education
Ordinance (Cap. 279), entirely
maintained and controlled by the

Government
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The Open University of Hong
Kong established by The Open
University  of
Ordinance (Cap. 1145)

Hong Kong

The
established by

Lingnan University

the Lingnan
University Ordinance (Cap. 1165)
The Hong Kong Institute of
Education established by The
Hong Kong Institute of Education

Ordinance (Cap. 444)

The

incorporated

management committee,
management
committee or school management
company (as the case may be),
within the meaning of section
3(1) of the Education Ordinance
(Cap. 279), of the school

The Permanent Secretary for

Education and Manpower



93

15. The Construction Industry Training The Construction Industry Training
Authority  established by the Authority established by the
Industrial Training (Construction Industrial Training (Construction
Industry) Ordinance (Cap. 317) Industry) Ordinance (Cap. 317)

16. The Clothing Industry Training The Clothing Industry Training
Authority established by the Authority established by the
Industrial Training (Clothing Industrial Training (Clothing
Industry) Ordinance (Cap. 318) Industry) Ordinance (Cap. 318)

17. The Construction Industry The Construction Industry
Council established by the Council established by the
Construction Industry Council Construction Industry Council
Ordinance (12 of 2006) Ordinance (12 of 2006)

SCHEDULE 2 [ss. 14 & 85]

EMPLOYEE IN EXISTING EMPLOYMENT

1. An employee specified in section 2, 3, 4, 5 @& &n employee in

an existing employment for the purposes of sectwof this Ordinance.

2. An employee specified in this section is an eygé (other than a
public officer or specified English teacher) of@nployer where —
@ the employee —
0] began his or her employment with the employer
pursuant to an offer of employment made to him

or her before the commencement date; and
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(i) continues to be employed by the employer witho
a break in service since he or she began service

pursuant to the offer; or

(b) the employee is employed by the employer follavome
or more transfers of employment, all being trarssteithin
the same group of companies within the meaning of
section 13(3)¢) of this Ordinance, where the employment
immediately preceding the first transfer was punsti@ an
offer of employment made to him or her before the
commencement date and there is no break in the
employee’s service since he or she began his or her
employment pursuant to the offer.
3. An employee specified in this section is a jiadiofficer —
)] who —
0] began serving as a judicial officer pursuantato
offer of employment made to him or her before 27
November 1997; and
(i) continues to serve as such officer withoutraak
in service since he or she began service pursuant
to the offer; or
(b) who —
0] began serving as a public officer (other than a

judicial officer) pursuant to an offer of
employment made to him or her before 1 January
1999;

(i) had continued to serve as a public officerhwitt
a break in service since he or she began service
pursuant to the offer and until he or she began

serving as a judicial officer; and
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(i) continues to serve as a judicial officer wotht a

break in service since beginning serving as such.

4. An employee specified in this section is an |Cé{@icer —
@ who —
0] began serving as an ICAC officer pursuant to an

offer of employment made to him or her before 1
January 1999; and

(i) continues to serve as such officer withoutraak
in service since he or she began service pursuant

to the offer; or

(b) who —

0] began serving as a public officer (other tham a
ICAC officer) pursuant to an offer of employment
made to him or her before 1 January 1999;

(i) had continued to serve as a public officerhwitt
a break in service since he or she began service
pursuant to the offer and until he or she began
serving as an ICAC officer; and

(i) continues to serve as an ICAC officer withcaut
break in service since beginning serving as such.

5. An employee specified in this section is a pubfficer (other than

a judicial officer or an ICAC officer) who —

(@)

(b)

began serving as such officer pursuant to anr affe
employment made to him or her before 1 January ;1999
and

continues to serve as such officer without a krea

service since he or she began service pursuahg tofter.
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6. An employee specified in this section is a spedit#mglish teacher
who —
@ began his or her employment as such pursuam wffar
of employment made to him or her before the
commencement date; and
(b) continues to be employed as such without a break

service since he or she began service pursuahng tofter.

7. An employee (other than a public officer or #met English teacher)
who is an employee specified in section 2 remanbet an employee so specified,
whether or not the employment of the employee leyaimployer concerned, or
(where section 2| applies) by any of the employers within the grooip
companies concerned, was or is pursuant to any&rte any renewal or re-
engagement after termination and whether or noethployee was or has been

promoted.

8. A judicial officer, an ICAC officer or any otheublic officer, who
is an employee specified in section 3, 4 or 5 resid0 be an employee so
specified, whether or not the service of the offie&s or is pursuant to any
extension, any renewal or re-engagement after tetmon and whether or not

the officer was or has been promoted.

9. A specified English teacher who is an employpectied in
section 6 remains to be an employee so specifiezthgh or not the service of
the specified English teacher was or is pursuasnt to

€)] any extension, any renewal or re-engagement after
termination; or
(b) any transfer from one primary or secondary school

another, or from a primary or secondary schoolhe t
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Native-speaking English Teacher Section of the Btioo

and Manpower Bureau or vice versa.

10. Provisions of this Schedule apply irrespectif’feshether or not an
employee is or has become a Hong Kong permanddergs

11. For the purposes of this Ordinance —

“ICAC officer” (Bg& A\ &) means a public officer who is an officer withimet
meaning of section 2 of the Independent Commissigainst Corruption
Ordinance (Cap. 204);

“judicial officer” (F]i% A &) means a judicial officer holding a judicial offic
specified in Schedule 1 to the Judicial Officers c&tamendation
Commission Ordinance (Cap. 92);

“local terms of employment” K H {& A {6t 2k ) and “overseas terms of
employment” {&5Mig FH 5eK) —

@ in relation to any employee (other than a publiicer),
mean respectively —
0] such conditions or terms of service as applgnf
time to time, primarily to the appointment or
employment by the employer concerned of a
person who is a Hong Kong permanent resident;
and
(i) such conditions or terms of service as apfrigm
time to time, primarily to the appointment or
employment by the employer concerned of a
person who is not a Hong Kong permanent
resident;
(b) in relation to a judicial officer, an ICAC officeor any

other public officer, respectively mean the locahditions
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or terms of service and overseas conditions or $eoim
service within the meaning of such regulations,
administrative rules, circulars and circular memadia as
apply, from time to time, generally to the appoiatrhor
employment of judicial officers, ICAC officers orther
public officers (as the case may be);
“public officer” (/A8 A\ &) does not include a specified English teacher isho
employed —

@ in a primary or secondary school entirely mamai and
controlled by the Government; or

(b) in the Native-speaking English Teacher Sectiontrad
Education and Manpower Bureau;

“specified English teacher¥§HHEE 2 fill) means a teacher —

@ who is a native-speaker of English or possessdiven
speaker English competency;

(b) who is normally first recruited from a place adesHong

Kong; and
(©) who —
0] iIs employed in a secondary school under the

Enhanced Native-speaking English Teacher
Scheme administered by the Education and
Manpower Bureau;

(i) is employed in a primary school under the Meti
speaking English Teacher Scheme administered
by that Bureau; or

(i) is employed as an Advisory Teacher or a Regio
Native-speaking English Teacher Coordinator in
the Native-speaking English Teacher Section of

that Bureau.
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SCHEDULE 3 [ss. 19(2) & 85]

AUTHORIZATION OR QUALIFICATION SPECIFIED FOR THE

PURPOSES OFSECTION 19(2)

Any authorization or qualification conferred foetpurposes of-

(@
(b)
(©
(d)
(€)
(f)
(9)
(h)

(i)
()
(K)

the Professional Accountants Ordinance (Cap. 50);
the Pharmacy and Poisons Ordinance (Cap. 138);
the Dentists Registration Ordinance (Cap. 156);
the Legal Practitioners Ordinance (Cap. 159);

the Medical Registration Ordinance (Cap. 161);
the Midwives Registration Ordinance (Cap. 162);
the Nurses Registration Ordinance (Cap. 164);

the Supplementary Medical Professions Ordinariap (
359);

the Chiropractors Registration Ordinance (Cag)42
the Civil Aviation Ordinance (Cap. 448); or

the Chinese Medicine Ordinance (Cap. 549).

SCHEDULE4 [ss. 33(2) & 85]

DISCRIMINATION TO WHICH SECTIONS27(1)AND 28

OF THISORDINANCE DO NOT APPLY

Provision creating

Item

illegality Exception

1. Part 3 and section 26 Sections 10(3), (4) apdl@1)b), 12,

13, 14, 15(4) and (5) and 21(3).
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SCHEDULES [ss. 59(1), 61 & 85]

OTHER MATTERSNOT AFFECTED
BY THIS ORDINANCE

Provision creating
Item illegality Matter

1. Part 4 Any discrimination between persons
different racial groups arising from that pol
of the Government known as the porte
comprehensive social security assiste
scheme under which eligibility for certe
assistance is extended only to qmrs whc
take up permanent residence in certain pl
outside Hong Kong.

Explanatory Memorandum

The main objects of this Bill are —

@ to render discrimination, harassment and viltima on
the ground of race, unlawful, and to prohibit sesio
vilification of persons on that ground;

(b) to extend the jurisdiction of the Equal Opportigs
Commission (“the Commission”) to include such urfiaw
acts, to confer on the Commission the function of
eliminating such discrimination, harassment and
vilification and promoting equality and harmony Wween
people of different races;

(c) to extend unlawful sexual harassment under thg Se
Discrimination Ordinance (Cap. 480) to cover remugr
the environment in which a person works, studies or

undergoes training sexually hostile or intimidating
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2. The Bill is substantially based on existing ahsicrimination legislation in
Hong Kong (namely, the Sex Discrimination Ordinan@@ap. 480), the
Disability Discrimination Ordinance (Cap. 487) arttie Family Status

Discrimination Ordinance (Cap. 527)).

Preliminary
3. Clause 2 defines the terms used in the Bill.e Tdrm “discrimination”

means an discrimination falling within clause 49r56. The definition of “near
relatives” should also be noted. Clause 3 provited the Bill as enacted
applies to an act done by or for the purposes@f3bvernment that is of a kind

similar to an act done by a private person.

Discrimination and harassment to which the Bill apfies
4. Clauses 4 and 5 cover discrimination. Direstdimination on the ground

of the race of a person is covered by clause &(B0d unjustifiable indirect
discrimination by clause 4()). Clause 4(2) to (4) sets out the criteria for
determining “justifiability” and some of the circwtances that may be taken into
account. Segregation constitutes less favouregdément under clause 4(6).

5. Discrimination on the ground of the race of aspea’s near relative is
covered by clause 5. Clause 6 covers discrimindijoway of the victimization
of a person who, for example, asserts rights utideBill. Clause 7 defines what
constitutes harassment of a person, which may biemround of the race of
the person or the person’s near relative. Clasgt8 (4) defines the concepts
“race”, “on the ground of race” and “racial groupClause 8(5) and (6) requires
the comparison of cases under clause 4(1) or 5igh# establish whether or not
discrimination has occurred) to be such that theveat circumstances in the
one case are the same, or not materially diffenerthe other. Clause 9 provides
that where an act is done for 2 or more reason®aadf those reasons includes

race, then the act should be regarded as beingadotiee ground of race.
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Discrimination and harassment in employment field
6. Clause 10 contains general provisions, in m@ato employment at an

establishment in Hong Kong, making it unlawful &ar employer to discriminate
between applicants for jobs or between employeaespect of the treatment
the employer accords to them, in particular, inatieh to promotion,
transfer or training. However, excluded from clauds® is the provision of
benefits, facilities and services to the publies(ik dealt with in the provisions of
Part 4). Also excluded are employees performingekiic duties at the residence
of the employer or his or her near relatives. Withe first 3 years of enactment
of the new law, clause 10 will not apply to an eoyplr with not more than 5
employees. An existing provision made in relattondeath or retirement is
exempted to a limited extent.

7. Clause 11 provides for exceptions to clause h@revbeing of a particular
racial group is a genuine occupational qualificatior a job. It may be so for
reasons of authenticity in a dramatic performancetloer entertainment, or in the
production of a work of art or visual images, omiplace providing food or drink
for consumption in a particular setting. Altermaty, the qualification is needed for
providing most effectively personal services prangthe welfare of a racial group,
or personal services of a nature or in circumstwmeguiring familiarity with
their language, culture and customs or sensittaityeir needs.

8. Clauses 12, 13 and 14 provide for further exoaptto clause 10. Clause
12 relates to a person not ordinarily resident am¢d Kong who is employed for
the purposes of providing the person with trainingskills to be exercised
wholly outside Hong Kong. Clause 13 relates t@eindone for the benefit of a
person with special skills, knowledge or experiemce readily available in
Hong Kong who is recruited or transferred from acpl outside Hong Kong for
employment in Hong Kong that requires those skilepwledge or experience,
if the act is reasonable having regard to prewgilinternational market
conditions and other relevant circumstances. @lddsand Schedule 2 relate to

existing employment on local and overseas terngrgiloyment.
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9. Clause 15 relates to discrimination by a pemsbo does not employ his
or her workers but obtains their services undeoract with a third party.
10. Clause 16 defines what employment at an eshabént in Hong Kong
means for the purposes of the Bill. It should beed that employment on board a
ship registered in Hong Kong, or employment onaieraircraft or dynamically
supported craft registered in Hong Kong, shall leated as employment at
an establishment in Hong Kong unless the emplogpeearned does his or her
work wholly outside Hong Kong (clause 16(2)).

11. Clause 17 makes it unlawful for partnershipsseiing of not less than 6
partners to discriminate against persons seekinggrghip or against existing
partners.

12. Clause 18 makes it unlawful for a workers’ oigation, employers’
organization, organization of both workers and eyeits or professional or
trade organization to discriminate in respect efaldmission of members or in the
treatment accorded to members.

13. Clause 19 makes it unlawful for an authoritybmdy to discriminate in
conferring any authorization or qualification whighneeded by a person who
engages in a particular profession or trade. Tdogs not affect any
reasonable requirement for proficiency in eitherr@le or English, or in
both, imposed for the conferment of an authorizatwe qualification, or a
requirement for such proficiency imposed for thenfesment of an
authorization or qualification specified in Schegld. Where the authority
or body is required by law to take account of sspeis character, it must have
regard to the person’s previous conduct in relatodiscrimination, harassment and
vilification.

14. Clause 20 provides that discrimination on tleat pf certain bodies
concerned with vocational training is unlawful. i§hdoes not require
special arrangements to be made regarding holidaysmedium of

instruction. Clause 21 provides that it is unlawbr an employment agency
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(see the definition of “employment agency” in clau®(1l)) to discriminate in
relation to the employment services provided byaency.

15. Clause 22 makes it unlawful to discriminateimgfaa person who is a
commission agent (who is defined in clause 2(1a g®rson doing work for a
principal and is remunerated wholly or partly byrooission).

16. Clause 23(1) in effect disapplies Part 3 to legipent for the purposes of
an organized religion where such employment igdichto a particular racial group
so as to comply with the doctrines of the religgmmcerned or to avoid offending
the religious susceptibiliies common to its folena. Clause 23(2) similarly
disapplies clause 19 to an authorization or qualibn for the purposes of an
organized religion.

17. Clauses 24 and 25 make unlawful certain hamassim the employment
field. For example, it is unlawful for a personharass a person who is seeking
to be, or who is, employed by that person (claul@)2and (2)) or for a person
who operates an employment agency to harass anpiersioe course of offering
to provide, or providing, any of the agency’'s seeg to the person (clause
25(4)).

Discrimination and harassment in other fields
18. Clause 26 relates to discrimination in the atlon field by making it

unlawful for the responsible body for an educatioestablishment (see the
definitions of “educational establishment” and fressible body” in clause 2(1)

as read with Schedule 1) to discriminate in respeatimissions or the treatment
of students. This does not require special arrareges to be made regarding
holidays or medium of instruction.

19. Clauses 27 to 33 relate to discrimination & phovision of goods, facilities

and services to the public or a section of the ipubt in the disposal or

management of premises (including premises comgrise tenancy) or the

treatment of occupiers of premises. It is unlawdulliscriminate in these matters

either through not providing the goods, facilitiservices or premises or through
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providing the goods, facilities or services on eliént terms, at different qualities
or in different manners (clauses 27, 28 and 29(Mhere are exceptions from
clauses 27, 28 and 29(1) in the case of premisesirig part of small dwellings
which are shared by the landlord (or his or hermekative) and the lodger or
tenant (clauses 29(2) and 30). Also excepted Ganmses 27(1), 28 and 29(1) is
the allocation of cemeteries, crematoria, colunaband related goods, facilities and
services (clause 32). There are exceptions framses 27(1) and 28 in the case
of certain voluntary bodies which restrict membgrdly reference to race (clause
31); in the case of participants of arrangementieumvhich they take into their
homes persons requiring a special degree of cataiention (clause 33(1)). It
should also be noted that clauses 27(1) and 28otexiend to discrimination
covered by the employment or education provisidnthe Bill (clause 33(2) as
read with Schedule 4).

20. Clause 34 makes it unlawful to discriminateaspect of eligibility to vote
for and to be elected or appointed to relevanttipps or relevant bodies (see
the definitions of “relevant body” and “relevant qon” in clause 34(3)).
Certain public offices are excepted.

21. Clause 35 makes it unlawful for a barrister barrister's clerk to
discriminate against a person seeking pupillagem@ancy, or who is a pupil or
tenant, in a set of barristers’ chambers.

22. Clause 36 makes it unlawful for a club, the pottee of management of a
club or a member of such a committee to discrineinagjainst a person by
refusing to accept the person’s application for foership or in the terms or
conditions offered for admission and to discrimgmaigainst a member in the
terms and conditions of membership or with refeeete benefits, services or
facilities provided to the member. Clause 37 duiap clause 36 to a club the
main object of which is to enable the benefits @nmbership to be enjoyed by
persons of one or more particular racial groups.

23. Clauses 38 and 39 make unlawful certain hamassm fields other than

the employment field. For example, it is unlawfar fa person who is a
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member of the responsible body for an educatiosbéishment to harass a
person who is seeking to be, or who is, a studdnthe establishment
(clause 38(1)) or for a person concerned with thevizion of goods,

facilities or services to harass another person wheks to obtain or use
those goods, facilities or services or to whom pegson provides those
goods, services or facilities (clause 39(1)).

24. Clause 40 specifies to what extent (includingwhat circumstances)
various provisions of Part 4 shall apply where ¢hisran extra-territorial aspect
to the goods, facilities or services to which thpsavisions relate. For example,
clause 27(1) shall not apply to facilities by wdybanking or insurance where
the facilities are for a purpose to be carried @utjn connection with risks

wholly or mainly arising, outside Hong Kong (claukX])).

Other unlawful acts
25. Clause 41 covers cases where a person engagesctices which result,

or may result, in certain unlawful discriminatioroceedings under the Bill
in respect of the practices concerned may onlyrbedht by the Commission
in accordance with clauses 72 to 76.

26. Clause 42 makes it unlawful to publish an aisement which might
reasonably be understood to indicate an intentafotan act unlawful under the
provisions of Part 3 or 4 unless the act concemaald not, in fact, be unlawful.
The publisher is not liable if he or she reasonablies on a statement made
by the advertiser that the publication of the atisement concerned would not be
unlawful. However, the advertiser who knowingly recklessly makes such a
statement which is false or misleading commitsféanoe.

27. Clause 43 makes it unlawful for a person téruas or procure, or attempt
to procure, another person to do any act whicmliswiful by virtue of Part 3 or 4
if either he or she has authority over the others@e or the other person

normally complies with his or her wishes.
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28. Clause 44 makes it unlawful to induce, or apteto induce, a person to do
any act which contravenes Part 3 or 4 either bydimgl out rewards or
making threats.

29. Clauses 45 and 46 relate to the vilification serious vilification
respectively of a person on the ground of raceldtier clause providing for an
offence punishable by fine and imprisonment.

30. Clauses 47 and 48 relate to cases of vicatiabg8ity. An employer or
principal is liable under the Bill for anything d®rby his or her employee or
agent unless the employer or principal proves beabr she tried to prevent
his or her employee from doing the act or it watsmle the agent’s authority
(clause 47). A person (including an employee actmthe course of his or
her employment and an agent acting within the sadgd@s or her authority)
who aids another person to do an unlawful act eated as himself or

herself doing that unlawful act (clause 48).

Matters not affected by Parts 3t0 5
31. Under clause 49, special measures are not terfared unlawful if they

are reasonably intended to ensure that persongafteular racial group have
equal opportunities with others or to meet theecsal needs.

32. Certain charities which provide benefits tospas of a particular racial
group are protected against provisions of the Bilich might otherwise make
the provision of such benefits unlawful (clause.5@ertain discriminatory
training courses for work are not affected, providspecified conditions
are satisfied (clauses 51 and 52). Where a pensmiding access to benefits,
facilities or services does so by way of arrangetmemith a third party, a
discriminatory act that is lawful if done by thaengon is also lawful if
done by the third party (clause 53). The Bill dosst affect any law
concerning nationality, citizenship, resident sater naturalization or
immigration legislation (clauses 54 and 55). Thare savings for acts done

pursuant to statutory authority (clause 56). Therapon of the New
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Territories Ordinance (Cap. 97) and the New Terré® Leases (Extension)
Ordinance (Cap. 150) is protected (clause 57). udweeof, or failure to use, any
language in circumstances relevant to specifiegligioms is not unlawful; but the
Official Languages Ordinance (Cap. 5) is not affdcfClause 58). Clause 59 as
read with Schedule 5 provides for other matters afbécted by the Bill.
Currently, Schedule 5 covers the portable comprakensocial security
assistance scheme under which eligibility for garéssistance is extended only
to persons who take up permanent residence inicgptaces outside Hong

Kong.

Equal Opportunities Commission
33. Clause 60 sets out the functions and powetseoCommission in respect

of matters under the Bill. Those functions includerking towards the
elimination of discrimination, harassment and ightion; promoting equality of
opportunity and harmony between different racialugs generally; encouraging
persons who are concerned with any act allegec tontawful by virtue of the
Bill to effect a settlement of any dispute by cdiation. (Clause 79 is of
particular relevance here). Those powers inclueeoiming a member of or
affiliate to any international body concerned witihe elimination of
discrimination.

34. Clause 61 provides that, in carrying out itsctions, the Commission shall
keep Schedule 5 under review.

35. Clause 62 sets out the restrictions on the Cesiom’s power to delegate
any of its functions or powers.

36. Clause 63 provides protection for, inter atembers of the Commission
against personal liability in damages for any amelor default made in good
faith in the performance of any functions or thermxse of any powers of the
Commission.

37. Clause 64 provides for the issue of codes aftme by the Commission

for the purposes of the elimination of discrimioati harassment and vilification
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and the promotion of equality of opportunity andrhany between persons of
different racial groups. Clause 64(14) specifies tircumstances in which a
code shall be taken into account in proceedinggiitie Bill.

38. Clauses 65 to 69 relate to formal investigatidy the Commission
undertaken either on its own initiative or at tequest of the Chief Secretary for
Administration. For the purposes of a formal irtigegtion, the Commission
may require the production of information and doewts subject, however, to
the restriction that it may only exercise the powetr has the Chief Secretary
for Administration’s authority or the investigatios restricted by its terms of
reference to the question whether a named persodis@iminated or (as provided
in clause 74) to the question whether an enforcémetice is being complied
with. Further, a person is not to be required itee gnformation, or produce
documents, which the person could not be compebedive in evidence, or
produce, in civil proceedings (clause 67(4)). Tmenmission, in consequence of
a formal investigation, may make such recommendaties appear appropriate
and the Chief Secretary for Administration is reqdi to publish the
Commission’s report of any investigation he or shs required (clause 68). There
are restrictions on the disclosure of informatioreg in connection with a formal

investigation (clause 69).

Enforcement
39. Proceedings may not be brought in respect picantravention of the Bill

except such proceedings as are provided for iBilhélause 70). Proceedings are
to be brought in the District Court and the remsdieclude damages, a
declaration or an injunction (clause 71). But dgesaare not to be awarded in a
case of indirect discrimination falling under clau&(l)() if it was unintentional
(clause 71(6)) or, by virtue of clause 77, in aecaslating to discriminatory
advertisements or instructions or pressure to idisgate.

40. Clauses 72 to 75 relate to enforcement notidash the Commission is

empowered to issue if, in the course of a formedgtigation, it is satisfied that a
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person has contravened the Bill (clause 72). Aqreserved with an enforcement
notice may appeal to the District Court (clause. 7Special provision is made
as to requirements to produce information and desusfor the purposes of a
formal investigation to determine whether an erdgorent notice is being complied
with (clause 74). A register of enforcement noticedo be kept and is to be
available for inspection by the public (clause 75).

41. Clauses 76 and 77 relate to enforcement prougedrought by the
Commission. The Commission may apply to the stiourt for an injunction
to restrain a person from contravening the Billdfiring the preceding 5 years,
the person has become subject to an enforcemaonémrthas been found by the
District Court to have committed such a contrav@nt{clause 76). Only the
Commission may bring proceedings in respect ofroisnatory advertisements
or instructions or pressure to discriminate (clatige

42. Clauses 78, 79 and 80 relate to help for persaoffering discrimination,
harassment or vilification. Forms may be presctilber use in preliminary
exchanges between the person aggrieved and the mhty, and the District
Court is to be entitled to draw such inferencesrfra failure to reply to a
guestion, or an evasive reply, as appears equit@bdeise 78). A person
may lodge with the Commission a complaint allegimat an unlawful act has
been committed contrary to the Bill and, subjectcertain exceptions, the
Commission is then bound to investigate the acttamhdeavour, by conciliation,
to effect a settlement of the matter to which theralates (clause 79). If such
conciliation has failed, the Commission may asarstaggrieved person in the
preparation and conduct of his or her case (cla0se

43. Clause 81 relates to limitation periods witlnhich various proceedings

under the Bill may be brought.

Miscellaneous
44. Clause 82 relates to the validity of discrinbimg contracts and provides

for their revision on application to the Districo@t. Clause 83 empowers the
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Commission to make certain rules, in particularelation to its conciliatory role
under clause 79. Clause 84 empowers the SecretaHome Affairs to make
regulations empowering the Commission to bring peaings in the place of a
person who is entitled to bring proceedings undi@use 71 but who has failed
to do so and specifying the remedies that can laémeld. Clause 85
empowers the Chief Executive in Council to amenbdefales 1, 2, 3, 4 and 5.
Clauses 86 to 94 provide for consequential andiaglamendments to other
enactments. In particular, clause 90 empowers Diwrict Court Rules
Committee to make rules of court in respect ofspligtion over matters under the
Bill and clauses 86 and 87 amend the Labour Trib@rdinance (Cap. 25) in
relation to proceedings which are transferred @lthbour Tribunal. Clause 93
makes related amendments to the Sex Discrimind@iahinance (Cap. 480), to
extend unlawful sexual harassment to cover rengléhie environment in which a

person works, studies or undergoes training sexha#tile or intimidating.



Annex B

Explanatory note on the exception clauses in the Race Discrimination Bill

Clause No

Subject

Explanatory note

*8(2) & (3)

Differential treatment on the
ground of indigenous villager
status, nationality and resident
status not to be regarded racial
discrimination.

These categories are specifically excluded for the avoidance of
doubt. In line with Article 1 of the International Convention
on the Elimination of Racial Discrimination (ICERD), the
definition of “race” i1s confined to the “race, colour, descent, or
national or ethnic origin” of the person.

10(3) & (8)

Exception for small employers
with not more than five
employees during the first three
years of the enactment of the
Bill.

This is a sunset clause to smoothen transition and to minimise
hardship for small employers during the initial years of
implementation.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.

10(4)

Exception for existing provision
made in relation to death or
retirement of employee

Consistent with the principle of non-retrospectivity of
legislation, this preserves the legality of existing arrangements
(made before commencement of the relevant provision) in
relation to death and retirement benefits for employees.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.




Clause No

Subject

Explanatory note

10(7) Exception for employers in This recognises the freedom of people to choose who may
regard to the offer of enter their houses and live with them. It should be noted that,
employment to domestic helpers once appointed, the domestic helper will enjoy the same

protection against racial discrimination as any other person.
Although not appearing in existing Hong Kong
anti-discrimination legislation, similar provisions are found in
the UK Race Relations Act 1976.

11 Exception for genuine This is to enable the choice by employers in cases where the

occupational qualification

race of the employee is a genuine occupational qualification for
the job, e.g. for authenticity in a dramatic production or for
effective provision of personal services to members of a
particular racial group.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.




Clause No

Subject

Explanatory note

12

Employment for training in skills
to be exercised outside Hong
Kong

This relates to a person not ordinarily resident in Hong Kong,
who is employed for the purpose of being trained in skills to be
exercised wholly outside Hong Kong. Insofar as
discrimination in employment is concerned, we do not propose
to cover these persons as they cannot be regarded as being
employed for work locally.

Although not appearing in existing Hong Kong
anti-discrimination legislation, similar provision can be found
in the UK Race Relations Act 1976.

*13

Overseas terms of employment

It has never been the Government’s intention for the Bill to
restrict the offer of more favourable overseas terms to
employees. There is also case law under the UK Race
Relations Act 1976 which indicates that justifiable differential
treatment between overseas employees and their locally based
counterparts conceived on human resources policy grounds in
order to attract employees who possess special skills and
experience was not discrimination on the ground of race.
However, to provide clarity and reduce potential litigation, and
mindful of the concerns expressed by the business community,
we have proposed an exception clause covering such “overseas
terms” arrangements. It should be noted that this clause and

3




Clause No

Subject

Explanatory note

the conditions laid down therein are “defence” available to
employers, and not prerequisites for firms to employ staff on
overseas terms.

*14 Existing differential treatment on This 1s a “grandfathering” clause for existing employment
local and overseas terms of made on local and overseas terms.
employment

15(3) Exception for genuine This is an application of Clause 11 in the context of

occupational qualification for
contract workers

engagement of contract workers, for the same consideration of
enabling choice by employers as stated.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.




Clause No Subject Explanatory note
15(4) Contract workers under training This is an application of Clause 12 in the context of
in skills to be exercised wholly engagement of contract workers (i.e., to allow an act to be done
outside Hong Kong for the benefit of a person not ordinarily resident in Hong
Kong, who is engaged as a contract worker for the purpose of
being trained in skills to be exercised wholly outside Hong
Kong.)
Although not appearing in existing Hong Kong
anti-discrimination legislation, similar provisions are found in
the UK Race Relations Act 1976.
*15(5) Differential terms of This is an application of Clause 13 in the context of
employment for overseas engagement of contract workers.
contract workers
17(3) Exception for genuine This is an application of Clause 11 in relation to partners in a

occupational qualification in a
partnership

partnership.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.




Clause No

Subject

Explanatory note

17(4) Exception for existing provision This is an application of Clause 10(4) in the context of
made in relation to death or partnerships.
retirement of partners in a - e e D .
. P Existing anti-discrimination legislation in Hong Kong contains
partnership .. ..
similar provisions.
18(4) Exception for existing provision This is an application of Clause 10(4) in regard to members of
made in relation to death or trade unions.
retirement of members of trade . e e C e .
anions Existing anti-discrimination legislation in Hong Kong contains
similar provisions.
*18(5) Existing trade unions and While we respect the freedom of association we do not

employer organisations
established for the benefit of
persons of a particular racial
group defined otherwise than by
colour

condone the exclusion of membership on the ground of race for
trade unions and employer associations which are established
primarily to promote the interest of persons working in the
same trade or profession. Existing trade unions and employer
associations are nonetheless grandfathered.




Clause No

Subject

Explanatory note

*19(2)

Exception on requirement for
language proficiency in the

award of professional
qualifications by  prescribed
qualifying bodies

This allows authorities responsible for the award of job-related
qualifications to impose a reasonable requirement for
proficiency in Chinese or English, or both, which can be
justified by the operational demands of the profession. Apart
from the general exception for “reasonable” language
requirements, the language requirements for qualifications
listed in Schedule 3 are specifically protected for certainty’s
sake.

*20(2)

No mandatory requirement for
modification of arrangement for
holidays or medium  of
instruction in vocational training

This is consistent with our principle that while we encourage
people to accommodate the needs of racial minorities or
persons of a particular race, we do not require affirmative
action. In the context of education and vocational training,
we consider it is unlikely to be reasonably practicable for
education and training institutes to modify their holidays and
medium of instruction for particular racial groups. Clause 20(2)
makes this clear.

This provision is similar to that for educational establishments
under Clause 26(2).




Clause No Subject Explanatory note
21(3) Discrimination by employment In general, it is unlawful for employment agencies to
agency in cases where employer discriminate in the provision of their services. However, it
can lawfully refuse employment should not be improper for them not to offer service to persons
who are not qualified for the job by reason of their race, such
as jobs for which race is a genuine occupational qualification
as stipulated under Clause 11.
Existing anti-discrimination legislation in Hong Kong contains
similar provisions.
22(3) Exception for genuine This is an application of Clause 11 in the context of
occupational qualification of commission agents.
workers remunerated on . e e C e .
.. Existing anti-discrimination legislation in Hong Kong contains
commission .. .
similar provisions.
23 Employment, authorisation and This is to uphold the freedom of religion, especially in cases

qualification for the purpose of
an organised religion in
compliance with its religious
doctrine or to avoid offending
the religious susceptibilities
common to its followers

where the majority of followers belongs to a particular race or
group of races.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.




Clause No

Subject

Explanatory note

*26(2)

No mandatory requirement for
modification of arrangement for
holidays or medium  of
instruction n educational
establishments

Government firmly upholds the right of children to education,
irrespective of their race or ethnic origin.  All children in
Hong Kong have the right to nine years of free and universal
basic education. However, it is unlikely to be reasonably
practicable for the schools to modify their arrangements
regarding holidays or medium of instruction in order to cater
for students of any racial group. For reference, in a decision
of the European Court of Human Rights where
French-speaking residents in the Dutch-speaking part of
Belgium wanted their children to be educated in French, it was
held that the right to education does not include a right to be
taught in the language of the parents, nor a right of access to a
particular school. Clause 26(2) makes it clear that such
modification is not required.

28(3)

Exception on disposal of
premises by owner occupiers

This permits a person who owns and wholly occupies the
premises to freely choose whom he wants to sell the property
to, so long as he does not go through an estate agent or
advertise the sale.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.




Clause No

Subject

Explanatory note

29(2)

Exception on disposal of
premises in the context of
withholding licence or consent
for assignment or sub-letting

In general, the Bill makes unlawful the withholding of licence
or consent for assignment or sub-letting on the ground of race.
However, in recognition of people’s freedom of choice to
determine who may enter or live in their homes, this Clause
permits a landlord to choose his tenant by reference to race if
the landlord or his near relative lives in the flat and will have to
share facilities, such as the kitchen and washroom, with the
tenant. This does not apply if neither the landlord nor his near
relative lives in the flat concerned, or if the premises are
normally rented to more than two households or to more than
six persons in addition to the landlord’s household or that of his
near relative.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.

30

Exception for letting and
assignment of small dwelling

This is an application of Clause 29(2) in the context of letting
and assignment of premises. It permits a landlord in similar
circumstances to choose his tenant by reference to race.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.

10




Clause No

Subject

Explanatory note

31

Exception for voluntary bodies

This is to safeguard the right to freedom of association by
people. Hence, we propose that voluntary bodies should be
free to determine its membership even if it is done by reference
to race.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.

*32

Exception

for cemeteries,
crematoria and columbaria

This 1s to recognize existing arrangements in Hong Kong
where a cemetery or part of it may be allocated to persons of a
particular race or religion.

33

Exception for foster care and
similar arrangement

This relates to taking into homes of persons requiring a special
degree of care and attention. We believe it reasonable that
people should have freedom of choice in deciding whom they
want to enter and live in their homes.

The UK Race Relations Act 1976 contains similar provisions.

*34(2)

Exception
nomination,

in  respect of

selection,

election

and appointment to public bodies

The exceptions are confined to public offices whose holders
must not have the right of abode in a foreign country and meet
other requirements as stipulated in the Basic Law.

The UK Race Relations Act 1976 also contains exceptions for
certain political offices.

11




Clause No Subject Explanatory note
37 Exception for clubs established This is to protect the right to freedom of association. Hence,
for the benefit of particular racial for example, the Jewish Club will not be compelled to accept
group defined otherwise than by members of another race.
1 : L .
cotout The UK Race Relations Act 1976 contains similar provisions.
45(2) Exception for fair reports and This Clause clarifies the scope of application for the provision

acts done in good faith in public
interest or for other justifiable
causes

against vilification. Thus, in the interest of fairness and
protection of freedom of expression, a fair report on an activity
in public, the distribution of a publication which is subject to a
defence of absolute privilege in proceedings for defamation or
an activity reasonably done in good faith for academic, artistic,
scientific or research purposes or other purposes in the public
interest will not be inadvertently caught by the provision
against vilification on the ground of race.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.

12




Clause No

Subject

Explanatory note

49

Exception for special measures

In the context of this provision, special measures refer to those
acts and activities which are reasonably intended to promote
equal opportunities or for the benefits of persons of particular
race groups. It will be obviously against the spirit of the Bill
if such activities were made unlawful solely because the
benefits are targetted at particular less privileged racial groups
to the exclusion of others. This proposal is also in line with
Article 1(4) of ICERD.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.

50

Exception for charities

This is proposed for similar consideration as that of Clause 49.
We believe that charitable benefactors should have freedom to
choose where the benefits of their contribution should go to.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.

51

Exception for provision of
training targetted at minorities

This is proposed for clarity, for similar consideration as that of
Clause 49.

Existing anti-discrimination legislation in Hong Kong contains
similar provisions.

13




Clause No

Subject

Explanatory note

52 Exception for provision by This is an application of Clause 51 in the context of access to
employers and trade unions etc training provided by employers and trade unions etc.
of access to training targetted at - e e D .

S & WIg Existing anti-discrimination legislation in Hong Kong contains
minorities .. ..
similar provisions.

* 54 Exception for laws concerning This is for avoidance of doubt. Article 1(3) of ICERD
nationality, citizenship, resident specifically excludes legal provisions of States Parties
status or naturalisation concerning nationality, citizenship or naturalisation from the

ambit of the Convention.

55 Exception  for  immigration This follows the principle in Article 1(2) of ICERD which

legislation

states that “This Convention shall not apply to distinctions,
exclusions, restrictions or preferences made by a State Party to
this Convention between citizens and non-citizens”.

Existing anti-discrimination legislation in Hong Kong and the
Hong Kong Bill of Rights contain similar provisions.

14




Clause No

Subject

Explanatory note

56 Exception for acts done under The Bill is a piece of ordinary legislation and does not purport
statutory authority to interfere with the operation of other statute.
Existing anti-discrimination legislation in Hong Kong contains
similar provisions.
57 Exception for application to New This 1s to preserve the existing regulatory scheme on New
Territories land under the New Territories land, taking account of Basic Law provisions on
Territories Ordinance and the New Territories matters, namely Articles 40 and 122.
New Territories Leases . e C .
. . Existing anti-discrimination legislation in Hong Kong contains
(Extension) Ordinance . ..
similar provisions.
* 58 Exception for use, or failure to We appreciate the difficulties which are at times faced by some

use, particular languages in
regard to provision of goods,
services and facilities, etc

members of the ethnic minorities who do not use Chinese.
However, language is not a ground of race. We also recognise
that it would not be practicable for service providers to conduct
their businesses in all languages or to provide translation into
all different languages.

15




Clause No Subject Explanatory note

59 & | Exception for portable At present, the portable comprehensive social security
Schedule 5 comprehensive social security assistance scheme permits recipients to take up permanent
assistance scheme residence 1in specific provinces in the Mainland under
prescribed conditions. We do not propose to subject such a

scheme to the Bill.

Existing anti-discrimination legislation in Hong Kong also
provides for a mechanism of specifying matters not affected by
that law by subsidiary legislation.

* denotes new provisions neither found in existing anti-discrimination laws in Hong Kong nor in other common law
jurisdictions.

Home Affairs Bureau
November 2006
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Annex C

IMPLICATIONS OF THE PROPOSAL

Financial and civil service implications

The proposed Bill is intended to apply to an act done by or
for the purposes of the Government that is of a kind similar to an act
done by a private person. The extra costs to be incurred to ensure
compliance with the Bill, if any, are not expected to be significant and
will be absorbed by respective bureaux/departments.

2. We intend to designate the Equal Opportunities
Commission (the Commission) as the statutory agency to monitor,
promote and enforce the eventual Ordinance. We will absorb, from
within the operating expenditure envelope of the Secretary for Home
Affairs, the resources which the Commission would require for the
promotion of racial harmony and for handling complaints against racial
discrimination. In addition, the Police may also require additional
resources to carry out the investigation and prosecution work relating
to criminal offences under the Bill, although this cannot be quantified
at this stage. We will seek additional resources for the Police, if
necessary, according to the established resource allocation procedure.

Economic implications

3. Unlike the existing non-legislative approach, the proposed
legislation against racial discrimination might introduce a certain
degree of rigidity to business operations in the economy. However, the
additional compliance cost in overall terms thus entailed, though
difficult to quantify, is unlikely to be large, given that ethnic minorities
constitute only a very small proportion of the local population, and that
exception provisions would be in place to cater for the legitimate needs
of the business community. During the public consultation, none of
our business sector respondents identified specific areas where
significant additional costs could reasonably be anticipated.



Sustainability implications

4. The proposal would help foster a culture of mutual respect
and tolerance in our society, and fulfil our international obligations of
protecting the rights of ethnic minorities. It is conducive to the
sustainability principle of fostering an equitable and progressive
society.

Environmental implications
S. The proposal has no environmental implications.

Home Affairs Bureau
29 November 2006
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Introduction

The Government is committed to maintaining a fair and
harmonious society in Hong Kong. The Basic Law and the
Hong Kong Bill of Rights Ordinance safeguard the rights
of individuals, including the right against racial
discrimination. We also have obligation, under the
International Convention on the Elimination of All Forms
of Racial Discrimination, to prohibit and to eliminate racial
discrimination.

Against this background, the Secretary for Home Affairs
will introduce the Race Discrimination Bill into the
Legislative Council on 13 December 2006. This Bill has
been modelled, in large part, on the existing anti-
discrimination legislations in Hong Kong, viz the Sex
Discrimination Ordinance, the Disability Discrimination
Ordinance and the Family Status Discrimination
Ordinance. We have also taken into account the views
collected from the public consultation exercise
conducted in September 2004 to February 2005. To
facilitate public understanding, this booklet outlines the
key features of the Bill and the principal considerations
behind the proposals. It also provides, in simplified and
ordinary layman language, answers to some likely
questions which might be raised regarding the Bill.

This booklet is not a legal document. It serves only as a
brief introduction of the proposed legislation which is
subject to scrutiny and changes by the Legislative Council.
The full text of the Race Discrimination Bill and the
Legislative Council Brief on the Bill are available for
download at the Home Affairs Bureau's website at
www.hab.gov.hk.

The Government of the Hong Kong Special Administrative Region
Home Affairs Bureau



Main purpose

The Bill seeks to —

« make discrimination, harassment and vilification on
the ground of race unlawful;

* prohibit serious vilification of persons on the ground of
race; and

« extend the duties and responsibilities of the
Equal Opportunities Commission to cover racial
discrimination.

Our objective is to ensure that people, especially the
vulnerable, are protected against racial discrimination,
whether by other persons or by organisations. We aim at
a scheme of protection and safeguards which balances the
rights and freedoms of the different parties involved and
at a piece of legislation which is reasonable in its
justifications, practicable in implementation and
acceptable to the people affected.



What is racial discrimination ?

In broad terms, racial discrimination occurs when,
because of the race of the other person, one treats another
person less favourably than he or she would treat others.
Racial discrimination may take the form of direct or
indirect discrimination. It also includes discrimination on
the basis of the race of a near relative, discrimination by way
of victimisation, racial harassment and racial vilification.
We propose to make these conduct in prescribed
circumstances unlawful. The details are further explained
in the following paragraphs.

Definition of “race”

In line with the definition adopted under the International
Convention on the Elimination of All Forms of Racial
Discrimination, “race” is defined in the Bill as meaning the
race, colour, descent or national or ethnic origin of a
person. Other grounds, such as nationality, citizenship,
resident status, length of stay or indigenous villager status
of a person are not grounds of race under the Bill.

Language is not a ground of race. The Bill therefore
imposes no obligation on any person to use any particular
language in communication with others. However, there
might be situations when the application of a language
proficiency requirement could be regarded as indirect
racial discrimination. (See explanation and examples
under “Indirect racial discrimination” below.)



Direct racial discrimination

This occurs when a person treats another person less
favourably than he or she would treat others of a different
race in similar circumstances. An example of this is when
a shopkeeper turns away a customer because the
customer is non-Chinese, or when an employer rejects an
application for job because, despite his eligibility, the
applicant is a member of an ethnic minority.

Indirect racial discrimination

This is a less obvious form of discrimination. It occurs
when a person imposes a requirement or condition which,
although applicable to all and on the face of it has nothing
to do with race, will put people of a racial group at a
particular disadvantage because they cannot or are less
likely to be able to meet it, and that the requirement or
condition imposed cannot be shown to be justifiable by
reasons not related to race. An example of this is where a
company for no good reasons stipulates that no
employees may wear a headgear, or when a company
requires applicants for a cleaner job to pass a test in
written Chinese when all that the job requires is the ability
to understand simple oral instructions in Cantonese. In
the former example, it would exclude Sikh men who wear
a turban in accordance with their ethnic practice from
employment with the company. In the latter, the
requirement is unjustified and potential applicants of
non-Chinese origin will also find it difficult to qualify.

Whether a requirement or condition is justifiable will be
measured by two alternative tests. Following internationally
accepted principles of rationality and proportionality, the
first test is whether it serves a legitimate purpose and
whether the requirement or condition bears a rational and
proportionate relationship with the legitimate objective
sought (ie it is not excessive). The second test is whether
it is not reasonably practicable not to apply the
requirement or condition.



Discrimination on the basis of the race of a
near relative

The Bill not only protects people from being discriminated
because of their own racial origin, but it also protects
them from being discriminated on account of the race of
his or her near relatives.

In the Bill, a “near relative” is defined as the wife or
husband, a parent or a child, a grandparent or a
grandchild, or a brother or sister of a person. Thus, as
example, a person should not be denied admission to a
business partnership because his wife is of a particular
race, whether Chinese or otherwise.

Discrimination by way of victimisation

This occurs when a person is being treated less favourably
because he or she has filed, or intends to file, race
discrimination complaints and proceedings against another
person. The Bill also protects those who give evidence or
information in such complaints and proceedings.

Racial harassment

This occurs when a person, on account of another
person's race or the race of that other person's near
relative, acts in such a way that can reasonably be
expected to offend, humiliate or intimidate the other
person. Such unwelcome conduct may include any oral or
written statement in racially offensive language.

It also applies to cases when a person acts in such a way
as to make the environment of work, study or training
hostile or intimidating for another person, again on the
grounds of the latter's race or the race of his or her near
relative. The Bill makes such conduct unlawful in order to
ensure that all people, irrespective of their race, can work
and study in a harmonious environment.



Racial vilification

This occurs when a person publicly incites hatred towards,
serious contempt for, or severe ridicule of, another person
on the ground of the person's racial or ethnic background.
Under the Bill, this could give rise to a civil claim. At a
more serious level, the Bill prohibits racist incitement
which threatens physical harm to persons or property or
premises of persons and makes serious vilification
a criminal offence.



Application of the Bill

The Bill applies to the following specified areas of
activities in both the public and private sectors :

(a) employment;

(b) education;

(c) provision of goods, facilities, services and premises;
(d) election and appointment to public bodies;

(e) pupillage and tenancy by, and instructions to,
barristers; and

(f) membership of and access to clubs.

B Why should the Bill be restricted in its application to the
specified areas ?

O While we seek to protect the rights of the individual
against racial discrimination, we need also to respect the
legitimate rights and freedoms of other people. It would
not be right or reasonable for the law to demand equal
treatment on the ground of race in every aspect of life
including, for example, whom a person may want as
friends or which restaurants he or she may patronise. The
proposed coverage of the Bill is consistent with
international practice and with the approach in other
existing anti-discrimination ordinances in Hong Kong.



B Given the variety of circumstances which may or may not
constitute racial discrimination, will the passage of the Bill
give rise to more accusations of racial discrimination and
litigations 7 How can one be assured of not being
inadvertently caught by the law for actions which have
nothing to do with racial discrimination ?

[0 Based on the experience of the other three pieces of anti-
discrimination ordinances, ie the Sex Discrimination
Ordinance, the Disability Discrimination Ordinance, and
the Family Status Discrimination Ordinance, we believe
that most of the complaints or allegations could be
resolved through explanation and mediation. To avoid
unnecessary litigations, the Bill has been drafted with
special care to ensure both effectiveness and clarity. With
that in mind, a number of exception clauses have been
included in the Bill specifically for the avoidance of doubts.
Moreover, to facilitate compliance, the Equal Opportunities
Commission will, in consultation with the professions and
parties concerned, draw up codes of practice which will
provide guidance for people involved in each of the areas
of activities covered by the Bill before the relevant
legislative provisions are brought into effect.



Employment

Under the Bill, it is unlawful for employers to discriminate,
on the ground of race, between job applicants or between
employees in offers of employment, the terms of
employment, promotion, transfer, training and dismissal.

Similar restrictions are proposed in the Bill against racial
discrimination in employment related matters, including
engagement of contract workers and commission agents,
partnership arrangements, membership of trade unions or
professional or trade organisations, conferment of
job-related qualifications, as well as in provision of
vocational training and employment agency services.

B /t is not unusual for companies to employ overseas staff
on overseas terms which are more favourable than those
offered to, for example, local Chinese. Will these be made
unlawful under the Bill ?

OO0 Overseas terms offered to overseas recruits are permitted
so long as the differential treatment is justified on grounds
unrelated to race. We recognise that such overseas
terms are normally conceived on human resources policy
grounds in order to attract employees who possess
special skills and experience which are not readily available
in Hong Kong. Thus, for clarity of the law, an exception is
included in the Bill for such arrangements. Existing
employments made on overseas terms are also protected
under a grandfathering clause.



B Does the Bill apply to all employees and workers ?

00 The Bill applies equally to all employees, irrespective of
race and irrespective of whether they are on permanent
employment, or are part-time or casual workers. It also
covers persons engaged on commission and under
outsourcing arrangements. Exception is, however, allowed
in cases where the race of the employee is a genuine
occupational qualification for the job (such as for
authenticity in a dramatic production or for effective
provision of personal services to members of a particular
racial group). To minimise disruptions and hardship, small
businesses employing not more than five employees are
exempt during the first three years of the enactment of
the Bill. Employers also have freedom to choose
a domestic helper by reference to race but, once
employed, the domestic helper is protected against racial
discrimination in the same way as other persons. The Bill
also does not affect employment for an organised religion,
where the employment is limited to a particular racial
group in compliance with its religious doctrines or to avoid
offending the religious susceptibilities common to its
followers.



B Given the large number of ethnic minority persons

working in Hong Kong as domestic helpers, how does the
Bill protect them against racial discrimination although
they are not permanent residents of Hong Kong ?

The Bill protects all persons in Hong Kong against racial
discrimination, irrespective of their race or resident status.
Hence, it also protects domestic workers in much the
same way as it does for other persons working or living in
Hong Kong, with only one exception which relates strictly
to the choice of the employer at the point of recruitment.
Given the nature of domestic work, we recognise the right
of the employers to determine whom they may admit to
their homes and to live with them. The Bill therefore
proposes that employers may have the freedom to choose
a domestic helper even if that choice were made, among
other criteria, by reference to race. That said, it should be
highlighted that, once appointed, a domestic helper will
enjoy the same protection against racial discrimination as
any other person in Hong Kong, not only in the specific
area of employment but also in all the other areas of
activities prescribed in the Bill.

Partnerships are, strictly speaking, not a form of
employment. How does the Bill apply to such relationships ?

A firm is liable to acts of racial discrimination against its
partners or prospective partners. In some professions and
companies, persons appointed to senior managerial
positions are offered partnerships in the company and not,
for example, promoted as senior paid staff. The Bill makes
it unlawful to discriminate on the ground of race both in
relation to admission of a partner and in the treatment of
existing partners. It applies to all partnership firms
consisting of not less than six partners.

11



12

How are trade unions and workers associations affected ?

Trade unions and workers associations should treat all
members (and persons seeking membership) equally
irrespective of their race. This principle applies to both the
terms of membership and, for members, access to
benefits (except for existing provision made regarding
retirement or death of its members), facilities and services
of the union or association. The relevant provisions of the
Bill, however, do not apply to those which are established
specifically for the benefits of a particular racial group
which is not defined by reference to the colour of its
members and were established before the enactment of
the new legislation.

How are employment agencies affected ?

Employment agencies should provide the same access
and quality of service to all its clients, irrespective of race.
In particular cases where the Bill permits differential
treatment, eg as in the employer's choice of a domestic
helper of a particular racial group, or in jobs where the race
of the employee is a genuine occupational qualification,
an employment agency may confine its services to
applicants who meets the relevant race criterion.

What is a “genuine occupational qualification” based on
race ?

A genuine occupational qualification refers to a job
specification which restricts the holder to persons of
a particular race or races, either for reasons of authenticity
(eg in a dramatic/artistic production) or for effective
provision of personal services targetted at clients/
customers of the racial group concerned (eg in
circumstances where familiarity with the language, culture
and customs is required). As in existing anti-discrimination
ordinances, employers may choose the employees for
such jobs based on the genuine occupational qualification
(which in the present case concerns the applicant's race).



B How will the Bill affect employment relating to religion ?

O We respect the freedom of religion. Hence, specific
exception to the Bill is provided for employment,
authorisation and qualifications for the purpose of an
organised religion. This may be especially necessary for
religions of which the majority of followers belong to one
or more racial groups.

13
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Education

The Bill proposes to make it unlawful for an educational
establishment (a school, institute or university) to
discriminate on the ground of race in respect of
admissions or the treatment of students.

It is not mandatory, however, for the educational
establishment concerned to have to modify its
arrangements or make special arrangements regarding
holidays or medium of instruction for persons of any race.

B /f schools are not required to make special arrangements
on medium of instruction for ethnic minority children,
would it not erode the children's opportunity and access to
education and thus constitute racial discrimination ?

O Government firmly upholds the right of children in
education, irrespective of their race or ethnic origin. Thus
all children in Hong Kong have the right of nine years of
free and universal basic education. What the provision in
the Bill means is that parents, for example, cannot
demand the school which their children attend to teach or
provide special classes in their own ethnic languages. In a
case of the European Court of Human Rights, where the
French-speaking residents in the Dutch-speaking part of
Belgium wanted their children to be educated in French, it
was held that the right to education does not include a
right to be taught in the language of the parents, nor a
right of access to a particular school.



O

Does this mean that a school may freely refuse admission
of ethnic minority children ?

Certainly not. It is unlawful for an educational
establishment to discriminate on the ground of race in
respect of admissions or the treatment of students. In
other words, where a child meets the qualifications
required, he or she should be given equal opportunity for
admission and, when admitted, should be given the same
opportunities and benefits of education as other students
in the same school.

15
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Goods, facilities, services and premises

The Bill proposes to make it unlawful to discriminate
either directly or indirectly in the provision of goods,
facilities and services to the public, as well as in the
disposal of premises and in the treatment of occupants.

“Facilities and services” include hotel accommodation;
banking or insurance services; facilities for education;
facilities for entertainment, recreation or refreshment;
facilities for transport or travel; the services of any
profession, trade or Government departments etc.

B Does this mean that a restaurant has to provide its menu
in all different languages in order to comply with the
non-discrimination principles ?

0 No. Language is not a ground of race. Thus, in general,
restaurant owners and operators would not be accused of
racial discrimination if the menu in their restaurants are
presented only in one language, eg Chinese. We
appreciate the difficulties which are at times faced by
some members of the ethnic minorities who do not use
Chinese. On the other hand, we also recognise that it
would not be reasonably practicable for service providers,
either in the public or private sectors, to conduct their
businesses in all languages, or to provide translations into
different languages in their communication with
clients/customers. We trust that service providers who
target their service at specific ethnic groups will conduct
their business in the appropriate language as is necessary
and reasonably practicable.



B /n renting out a flat, can a landlord stipulate that the
premises would only be rented to tenants of a specified
race or races ?

0 That will depend on the circumstances. In recognition of
people's freedom of choice to determine who may enter
or live in their homes, the Bill contains a “small dwelling”
exception, in line with the existing anti-discrimination
ordinances. This means a landlord may choose his tenant
by reference to race if the landlord or his near relative lives
in the flat and will have to share facilities, such as the
kitchen or washroom, with the tenant. This does not apply
if neither the landlord nor his near relative lives in the flat
concerned, or if the premises are normally rented to more
than two households or to more than six persons in
addition to the landlord's household or that of his near
relative. In addition, if a landlord wishes to rent out
premises that the landlord occupies without engaging any
agent and without advertising, such letting by word-of-
mouth is not covered by the Bill. The same principles and
regulation apply to assignment and sub-letting of
premises.

B Can a shopkeeper refuse to sell a dress to persons of
a particular ethnic group because it would tarnish the
company image if the clothes were found worn on these
persons ?

O No. This is obvious racial discrimination.

B Wil a voluntary body established with the main object of
providing benefits to persons of a particular racial group be
rendered unlawful by this Bill on the ground of racial
discrimination ?

O No, the Bill is not intended to restrict or prohibit the
activities of such voluntary organisations. There is specific
provision in the Bill clarifying this policy intention and to
safeguard the right to freedom of association by people.
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Election and appointment to public bodies

The Bill makes it unlawful to discriminate on the ground of
race against a person in determining his eligibility to vote
in the elections of or to be elected or appointed to a public
body, public authority or a public sector advisory and
statutory body.

Specific provisions are made in the Basic Law on the
eligibility for certain public offices. The Bill does not affect
such eligibility criteria.

B What are these exempted public offices ?

[0 These are specified in the Bill and are limited to the offices
of the Chief Executive, Members of the Executive Council,
Principal Officials, Members of the Legislative Council,
President of the Legislative Council, the Chief Justice of
the Court of Final Appeal and the Chief Judge of the High
Court.

Discrimination by, or in relation to, barristers

The Bill makes it unlawful for a barrister or barrister's clerk
to discriminate on the ground of race against a person
seeking pupillage or tenancy, or who is a pupil or tenant,
in barrister's chambers. It is also unlawful for any person
to discriminate against a barrister on the ground of race in
relation to the giving of instructions to the barrister and
vice versa.



B Why are barristers singled out in this Bill ?

0 They are not being singled out. There is no dispute that
the non-discrimination principles should apply in the giving
or acceptance of instructions to a barrister or in the offer
of pupillage or tenancy in barrister's chambers. But the
various arrangements relating to the barristers’ profession
and practices may not strictly speaking come under
employment, education or provision of services. Separate
provisions will ensure that they are covered.

Discrimination by clubs

The Bill makes it unlawful for any club to discriminate, on
the ground of race, in admission of members and access
of members to the benefits, services and facilities of the
club.

However, this provision does not apply to clubs whose
main objectives are to enable the benefits of membership
to be enjoyed by persons of a particular racial group or a
number of different racial groups. This is to avoid
unnecessary interference with other fundamental human
rights including the freedom of association.

Other unlawful acts

These include —

+ discriminatory practices (ie the application of a
requirement or condition which constitutes or likely to
result in racial discrimination, direct or indirect);

* publication of discriminatory advertisement;

* instructing or pressuring another person to
discriminate; and

* aiding an unlawful act of racial discrimination.

19
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Vicarious liability of the employer
and principal

In line with the other existing anti-discrimination
ordinances, an employer is legally responsible for
discriminatory actions of his employees done in the
course of employment. This includes doing what the
worker is employed to do, such as interviewing a job
applicant; or bullying or harassing a fellow worker. The
employer has a defence if he can prove that he had taken
reasonable practicable steps to prevent that
particular discriminatory act or to prevent racial
discrimination in general. Steps that may be taken include
having a policy against racial discrimination, instructing
staff on the policy and having proper complaints and
enforcement mechanisms. The Equal Opportunities
Commission is expected to issue a code of practice
providing such practical guidance.

A principal is responsible for the acts of his agent (eg a
person appointed under a power of attorney to sell a flat)
when the agent is acting with the principal's authority.



Exceptions for special measures
and charities for the benefit of
racial minorities, etc

The Bill does not impose a mandatory obligation for
special arrangement to be made in favour of any particular
racial group other than refraining from applying an
indirectly discriminatory requirement or conditions when
it is reasonably practicable in the relevant circumstances
not to apply it. At the same time, consistent with
Government policy objective it encourages people to take
measures to promote equal opportunities for people of
different races. Hence the Bill provides exceptions for
such benevolent measures. In other words, they are not
regarded discriminatory although they are targetted at
specific racial groups to the exclusion of others.

Specifically, these exceptions relate to -

+ special measures that are intended to ensure that
persons of a particular racial group have equal
opportunities with other persons, or to provide
persons of a particular racial group goods, benefits or
access to services, facilities, programmes or
opportunities, to meet their special needs;

* charities and charitable acts for the main purpose of
providing benefits to specific racial or ethnic groups;
and

» provision of special training for persons of a particular
racial group to prepare them for jobs where there were
no persons of the racial group concern doing that
work, or number of such persons was comparatively
small.
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Other matters not affected by
the Bill

These include —

+ operation of laws concerning nationality, citizenship,
resident status or naturalisation and immigration
legislation;

* acts done under statutory authority;

e operation of the New Territories Ordinance and New
Territories Leases (Extension) Ordinance; and

* the portable Comprehensive Social Security Assistance
Scheme.



Legal consequences of
contravention

In most cases, contravention of the provisions in the Bill
would give rise to civil consequences. A person against
whom an unlawful act under the Bill is committed has a
civil claim and may bring proceedings in the District Court.
Examples of remedies are damages, a declaration or an
injunction.

Certain provisions in the Bill do carry criminal
consequences. They include:

the making of false or misleading statements to get
another to commit discrimination or suppressing
information that the Equal Opportunities Commission
requires for the purpose of a formal investigation. This
is punishable on conviction by a fine of up to $25,000;
and

serious vilification, which involves threatening physical
harm or inciting others to threaten physical harm
toward persons of his target, or the property or
premises of those persons, carries a maximum penalty
of a fine of $100,000 and imprisonment for 2 years
upon conviction.
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Powers and responsibilities
of the Equal Opportunities
Commission

The Equal Opportunities Commission (EOC) is responsible
for implementing the three existing anti-discrimination
legislations, namely the Sex Discrimination Ordinance,
Disability Discrimination Ordinance and Family Status
Discrimination Ordinance. We propose to extend the
powers and functions of the EOC to cover race
discrimination.

These powers and functions include -

» working towards the elimination of all forms of racial
discrimination;

* promoting equality of opportunities between persons
of different racial or ethnic backgrounds;

* encouraging settlement between the parties in dispute;
» providing assistance in respect of legal proceedings;
* initiating formal investigation in the public interest;

 issuing codes of practice for elimination of
discrimination and promotion of racial harmony; and

» enforcing the Race Discrimination Ordinance, when
enacted, by issuing enforcement notices and bringing
proceedings in respect of discriminatory practices and
certain other unlawful acts.



Conclusion

The prosperity of Hong Kong is founded, among other
things, on its cosmopolitan nature and contribution of its
people from different background and ethnic origins.
Racial harmony is an important cornerstone for harmony
in society.

As Government, we are committed to safeguarding the
rights of people against racial discrimination. The
proposed Race Discrimination Bill is a major stride in our
continuous endeavours and commitment in this regard.

We also firmly believe that legislation must go hand in
hand with public education and support for better
integration. In this connection, the Government has, over
the years, launched various initiatives to promote racial
harmony and to assist integration of the ethnic minorities
in Hong Kong. We have, for example, established in 1997
an Equal Opportunities (Race) Funding Scheme to support
community based projects, publications and campaigns to
promote racial harmony. The Home Affairs Bureau has a
Race Relations Unit which, among its many functions and
responsibilities, operates a hotline for ethnic minority
public service enquiries and help deal with complaints. It
also organises talks and workshops in schools to promote
public education on anti-racial discrimination. We
maintain continuing dialogue with ethnic minority groups
through our regular liaison and the Ethnic Minorities
Forum, with invaluable support and advice from members
of the Committee on the Promotion of Racial Harmony.
We also sponsor local social welfare agencies in providing
language classes at district level to facilitate integration of
members of the ethnic minorities in our community.
Much has been done and more will continue to be done.
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As stated in the introduction, this booklet aims to outline
the main features of the Race Discrimination Bill for
general understanding of the Government's proposal.
Readers are requested to refer to the text of the Bill if they
are interested in more details.

Electronic copies of the Bill and this booklet are available
at www.hab.gov.hk. Additional printed copies of this
booklet may also be obtained from local District Offices of
the Home Affairs Department.

The Government of the Hong Kong Special Administrative Region
Home Affairs Bureau

December 2006





