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By-law 2
(a)

Is it necessary to include in by-law 2 definitions of “automatic
processing device”, “invalid ticket”, “luggage” and “smart card”? As
you are aware, the definitions of these terms are provided in the
Kowloon-Canton Railway Corporation By-laws (Cap. 372 sub. leg. B)
(KCRC By-laws).

(b)

In the proposed definition of “railway premises”, the reference to
“North-west Railway By-law” appears to be ambiguous as it is not
clear whether it refers to the existing North-west By-laws made under
the Kowloon-Canton Railway Corporation Ordinance (Cap. 372)
(KCRCO) which will be suspended from operation, or the new one to
be made under the Mass Transit Railway Ordinance (Cap. 556)
(MTRO). To avoid ambiguity, please consider setting out the full
meaning of “railway premises” for the purposes of the North-west
Railway.

(c)

The proposed definition of “the Ordinance” is not necessary in the
light of section 31(1) of the Interpretation and General Clauses
Ordinance (Cap. 1).1 Please consider deleting it to make the drafting
of the Mass Transit Railway (Amendment) Bylaw (the Amendment
Bylaw) consistent with the drafting convention adopted in Hong Kong.

1

Section 31(1) of Cap. 1 provides that where any Ordinance confers power to make subsidiary
legislation, expressions used in the subsidiary legislation shall have the same meaning in the Ordinance
conferring the power, and any reference in such subsidiary legislation to “the Ordinance” shall be
construed as a reference to the Ordinance conferring the power to make such subsidiary legislation.

-
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Proposed by-law 28A
Should all references to “telecommunication” be replaced by
“telecommunications”. Please refer to the Telecommunications Ordinance
(Cap. 106) for the usage of the term in legislation.
Proposed by-law 28C
(a)

In the proposed by-law 28C(2), should the reference to “a member of
the staff” be replaced by “a member of the staff of the Corporation”?
The reason why the former reference is used in the KCRC By-laws is
that in those by-laws, “member of the staff” is defined. However,
since no definition is proposed for the term in the draft Amendment
By-law, it would appear necessary to specify that the member of the
staff belongs to staff of the Corporation.

(b)

In the proposed by-law 28C(4), is it necessary to add “a member of the
staff of the Corporation” before “an official”?

Proposed by-law 34(3)
This proposed by-law adds a new scenario under which a vehicle left on
railway premises will become the property of the Corporation, viz. where the
service of notice under paragraph (2) is impracticable. As this scenario does
not appear in the existing KCRC By-laws, please explain the purpose of the
proposed amendment.
Proposed by-laws which may be ultra vires
Any by-law made by the Corporation must be within the scope of the powers
conferred on the Corporation under section 34 of MTRO; otherwise, the bylaw
might be subject to legal challenge on the ground that it is ultra vires. This
means that the powers of the Corporation to make by-laws have to be confined
to the areas specified in the existing section 34(1)(a) to (c) of MTRO and the
new section 34(1A)(a) and (b) proposed in the Rail Merger Bill.2 In this
regard, please explain the legal basis on which the Corporation proposes to
make by-laws on the following matters when these matters do not appear to be
authorized under section 34(1) of MTRO, or under section 34(1A) proposed by
the Rail Merger Bill:
2

Extracts of the relevant provisions are annexed for easy reference.
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(a)

It appears that the effect of proposed by-law 3A is to control and
regulate animals as well. Please clarify which part of section 34 of
MTRO authorizes the Corporation to make by-laws controlling
animals. You may wish to note that KCRC has such powers by virtue
of section 31(1)(j) KCRCO3, but no corresponding provision appears
in section 34(1) of MTRO.

(b)

While KCRC has the powers under section 31(1)(n) of KCRCO to
make by-laws preventing the erection of unauthorized buildings or
structures on railway premises, there is no corresponding provision
under section 34(1) of MTRO. As such, what is the legal basis for
proposing by-law 4B?

(c)

In the proposed by-law 6(d), if the reservoir, tank, ponds, etc. do not
form part of the railway premises, it seems that the Corporation does
not have power under section 34(1) of MTRO to make this by-law.
Please make the necessary amendment to make it align with the
corresponding by-law 71 of KCRC By-laws.4

(d)

In the proposed by-laws 10(3) and 41F(2), please clarify which part of
section 34 of MTRO authorizes the making of the proposed saving and
transitional provision? Should the saving and transitional provision
be provided under the proposed Kowloon-Canton Railway
Corporation (Suspension of By-laws) By-law 2007 instead?5

3

Section 31(1)(j) of Cap. 372 provides that KCRC may make by-laws for the control of persons,
vehicles and animals while on the railways.
4
By-law 71 of the KCRC By-laws prohibit a person from taking, using, permitting or causing to be
taken or used or otherwise abstracting, bathing in or polluting the water or contents of any reservoir,
tank, duct or water or other container belonging to the Corporation or otherwise forming part of or
being upon the railway premises or any part thereof.
5
The legal basis for making the saving and transitional provision in the proposed Kowloon-Canton
Railway Corporation (Suspension of By-laws) By-law 2007 is provided in the new section 31(7) of
Cap. 372 to be added by the Rail Merger Bill. The said new section provides that where by-laws are
made to provide for the suspension of the operation of any by-law made under section 31(1) of Cap.
372, these by-laws may include such incidental, consequential, supplemental, transitional or saving
provisions as may be necessary or expedient in consequence of those by-laws.
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(e)

While section 34(1A)(a) of MTRO as proposed in the Rail Merger Bill
empowers the Corporation to make by-laws relating to the carriage of
goods, there is no provision under Cap. 556 or proposed under the Rail
Merger Bill which empowers the Corporation to make by-laws relating
to the carriage of luggage. As such, please explain the legal basis for
proposing by-laws 39A and 39B.

(f)

It is doubtful whether the Corporation has the powers under section
34(1) of MTRO to make by-laws 44A and 45A as proposed in the draft
Amendment Bylaw. Corresponding by-laws found in the KCRC
By-laws are presumably made pursuant to section 31(1)(p) of KCRCO
which provides that KCRC may make by-laws for such purposes as
may be necessary to carry out effectively the provisions of the
Ordinance. However, no such provision is found in section 34 of
MTRO.

By-laws found in KCRC By-laws but are not included in the draft Amendment
Bylaw
It is noted that some of the existing by-laws in the KCRC By-laws are not
included in the draft Amendment Bylaw. Examples of these are by-law 11 of
the KCRC By-laws (period of validity of first/standard class tickets) and
by-law 11A (validity of monthly return tickets). Is there any reason for not
including these by-laws in the draft Amendment Bylaw?
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