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Subcommittee on Fugitive Offenders (Germany) Order and
Fugitive Offenders (Republic of Korea) Order

At the meeting of the Subcommittee on Fugitive Offenders (Germany)
Order and Fugitive Offenders (Republic of Korea) Order on 11 December
2006, the Administration was requested to(a) make clear that “other competent authority” referred to in Article
8(3) of the Schedule to the Fugitive Offenders (Germany) Order
covered the magistrate of Hong Kong;
(b) explore ways to recoup from the Requesting Party expenses borne
by Hong Kong for surrender of fugitive offender(s), if profits
were realised from the property confiscated from the surrendered
person(s) by the Requesting Party; and
(c) provide information on the legal assistance available in Hong
Kong to a person being requested for surrender by the Requesting
Party, including the legal procedures involved and whether the
duty lawyer service provided by the Magistrates’ Courts and the
legal representation provided by the Legal Aid Department had
adequate number of lawyers with the expertise to deal with cases
involving surrender of fugitive offenders.
2.

This note sets out the Administration’s response, as follows(a) Magistrates in the Hong Kong are empowered under sections 9,
73 and 74 of the Magistrates Ordinance (Cap. 227) to issue
warrants of arrest. They are competent authorities under Hong
Kong law for issuing arrest warrants.
In Hong Kong Legal Dictionary, LexisNexis Butterworths, a
judge is described as “a person invested with authority to decide
questions in dispute between parties, and to afford appropriate
punishment to offenders.” The term includes a magistrate of
Hong Kong. A copy of the quoted text is attached at Annex.

Though “magistrate” is omitted from Article 8(3) of the Hong
Kong/Germany Agreement on Surrender of Fugitive Offenders, it
is the intention of the parties that the terms “judge” and
“competent authority” cover “magistrate” and that the omission of
“magistrate” would not pose a problem to acceptance of an arrest
warrant issued by a magistrate.
(b) Article 12(2) of the Hong Kong/Germany Agreement on
Surrender of Fugitive Offenders obliges a requested party to bear
expenses for the arrest and detention of a fugitive offender and for
conduct of legal proceedings for securing the surrender of the
offender. A similar provision is found in the model agreement
and the agreements on surrender of fugitive offenders in force
between Hong Kong and other jurisdictions. Sharing of proceeds
of crime following confiscation is an area that is covered in
mutual legal assistance agreements.
(c) For committal proceedings held at the magistrates court, a person
the surrender of whom is being sought may apply to be
represented by a lawyer provided by the Duty Lawyer Scheme.
The Duty Lawyer Scheme maintains a list of qualified lawyers
who have experience or interest in these proceedings. Where a
committal order is made against that person, he will be advised by
the Court of his right to appeal against the order by way of habeas
corpus proceedings. Where a surrender order is made, he may
apply for judicial review. Proceedings relating to habeas corpus
or judicial review are held at the Court of First Instance and courts
above it, for which that person may apply for legal aid.
According to the Legal Aid Department, there are sufficient
solicitors and counsels who have expertise in the areas of
administrative law / judicial review.
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