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Purpose
1.
This paper provides background information on the past discussions of Members
of the Legislative Council (LegCo) on the criminal legal aid fees system (i.e. the system
of payment of fees to lawyers in private practice engaged by the Legal Aid Department
(LAD) to act as defence lawyers in criminal legal aid cases).
Background
2.
Following a review conducted by the Panel on the provision of legal aid services,
the Panel requested the Administration to conduct a comprehensive review on the
objective, adequacy and effectiveness of the legal aid regime in August 2002. In the
ensuing discussions of the Panel, the subject of criminal legal aid fees system was raised
by the Hong Kong Bar Association and the Law Society of Hong Kong. The two legal
professional bodies had, respectively, provided written submissions to the Panel in May
and June 2005.
Mechanism for review of criminal legal aid fees
3.

Since 1992, the Administration reviews the following fees on a biennial basis (a)

lawyers in private practice engaged by the Legal Aid Department (LAD)
to act as defence lawyers in criminal legal aid cases (criminal legal aid
fees);

(b)

lawyers in private practice engaged by the Department of Justice (DoJ) to
prosecute in criminal cases on behalf of the Government (prosecution
fees); and
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(c)

duty lawyers providing legal representation under the Duty Lawyer
Scheme (DLS fees).

The Finance Committee delegated in June 2003 the authority to approve adjustments to
the above fees (the fees) to the Director of Administration, provided that the extent of
adjustment is no greater than the movement of consumer prices as measured by the
Consumer Price Index (C) during the reference period. In conducting the biennial
reviews, the Administration takes into account mainly changes in consumer prices
during the reference period, actual or anticipated difficulties in engaging the services of
private counsel and solicitors, and other factors such as the state of the economy and
office rentals.
4.
The criminal legal aid fees are prescribed in Rule 21 of the Legal Aid in Criminal
Cases Rules (LACCR), a subsidiary legislation of the Criminal Procedure Ordinance
(Cap. 221). Any change proposed by the Administration needs to be prescribed by the
Criminal Procedure Rules Committee and endorsed by LegCo through a positive
resolution. A copy of Rule 21 is in Appendix I.
5.
The Administration has advised the Panel that the prosecution fees follow the
same scale administratively. This is to ensure that neither the LAD nor DoJ would have
a fair advantage in competing for lawyers. For the same reason, the DLS fees are also
based on the brief fee payable by DoJ to engage counsel in place of a court prosecutor.
6.
The fees were last reduced by 4.3% pursuant to the 2002 biennial review,
following the change in CPI(C) during the two-year period ending March 2002. In the
context of the 2004 biennial review, a deflation rate of 4.4% was recorded during the
reference period. As LAD had not encountered any difficulties in engaging quality and
experienced lawyers, the Administration consulted the two legal professional bodies on
its proposal to effect a 4.4% reduction in criminal legal aid fees. The two legal
professional bodies objected to the proposed reduction, and the Administration
subsequently decided to reserve the 4.4% reduction and consider it together with the
findings of the next biennial review, due in mid 2006.
7.
The Administration informed the Panel of the outcome of the 2006 biennial
review in December 2006. While the CPI(C) had increased since the last review, the
cumulative change in CPI(C) from April 2002 to July 2006 (i.e. taking into account the
4.4% held in reserve) recorded a decrease of 1%. As regards the assignment of cases to
private legal practitioners, both the LAD and the DoJ had no difficulties in engaging
suitable private legal practitioners at the current rates. On the other hand, the
Administration appreciated that the economy was picking up and that office rental in
Grade A and Grade B offices had increased by 57% and 29% respectively. Balancing
the considerations, the Administration decided that it would be appropriate to freeze the
rates of the fees. The current rates of fees are set out in Appendix II.
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8.
Hon Margaret NG raised an oral question at the Council meeting on 11 May
2005 concerning amendments to the LACCR to make provisions for appropriate
payment for preparation work undertaken by counsel in criminal legal aid cases. In
reply, the Chief Secretary for Administration explained that according to the LACCR,
the Director of Legal Aid (DLA) pays to an assigned defence counsel, and solicitor for
that matter, a "brief fee", generally equivalent to two days' court fee, to cover the
preparation work undertaken by the counsel and his attendance for the first day of trial
of the criminal case. From the second day of trial onwards, the assigned counsel
receives a per diem court fee or "refresher fee", calculated at a fixed rate at half the brief
fee. Notwithstanding the prescription of the brief fee in the LACCR, if the counsel
considers that the assigned criminal case is exceptionally long or complex, he may, in
accordance with the LACCR, apply to the Court and the Court may so certify. With the
certificate issued by the Court, DLA is empowered to increase the fees payable to the
counsel by such amount as he considers proper in the circumstance. An extract from the
Record of Proceedings of the Council meeting on 11 May 2005 is in Appendix III.
9.
In response to the Panel, the Administration has explained the differences
between the fees payable to lawyers in private practice engaged for criminal litigation
work by the DoJ and the LAD as follows (a)

Prescribed level of fees
The briefs of DoJ are "marked brief", i.e. fees are marked before the work
is done.
For legal aid cases, LAD could only assess the fees "having regard to the
work actually and reasonably done" in accordance with Rule 21(1) of the
LACCR and the maximum rates permitted under the LACCR. The
current approach is for LAD to agree with individual assigned lawyers the
fees level after the conclusion of the cases. LAD considers that if fees are
to be agreed with individual lawyers beforehand for all legal aid cases,
not only will it involve more administrative work, the assignment
exercise would be relegated to a fee bargaining exercise and seen to be
putting the interests of lawyers before the aided persons.

(b)

Fees payable at a level that exceeds the statutory limits
DoJ uses broadly similar rates as those prescribed in the LACCR for their
standard briefing out work in accordance with the complexity and length
of each case. DoJ may pay an additional fee called "reading in refresher"
calculated at daily refresher fee if the pre-trial preparation work required
as assessed by counsel is substantially over and above that required for
normal cases.
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lawyer beyond the maximum rates if the assigned solicitor or counsel
obtains from the Court a certificate of exceptional complexity/length.
(c)

Cases of exceptional complexity and/or length
For non-standard briefing out work involving more complex and lengthy
cases, DoJ adopts a "tender" system whereby quotations (including
quotation for preparation work) are sought from practitioners and
critically examined by a Selection Board.
For legal aid cases of exceptional complexity and/or length, an assigned
counsel or solicitor may apply to a judge for a certificate of exceptional
complexity and/or length which, if obtained, would provide authority to
the LAD to increase the brief fee and refresher fee beyond the maximum
rates permitted under the LACCR. LAD has explained that it cannot
adopt a tender system partly because the fees have to be assessed on
"work actually and reasonably done" basis, and partly because of time
constraint. LAD has no control over when a legal aid applicant may come
forward for assistance. He may lodge his application for legal aid shortly
before hearing and the urgency simply precludes the possibility of
selecting counsel through a tender process. Where senior counsel are
assigned nonetheless, their fees are subject to negotiation and are paid at
non-standard rates.

Views received by the Panel
10.
The Panel has received written submissions concerning criminal legal aid fees
system from the Bar Association and the Law Society in May and June 2005
respectively (LC Paper Nos. CB(2)1588/04-05(01) and 1793/04-05(01)). The legal
professional bodies point out that the current system is unsatisfactory in that (a)

while the LACCR specify that fees payable to legal aid lawyers shall be
determined by DLA "having regard to work actually and reasonably
done", DLA does not have flexibility to pay more than the maximum fees
stipulated in the LACCR;

(b)

the fees stipulated in the LACCR are unrealistically low and the brief fee
is far from adequate to compensate preparation work in complex cases;

(c)

while the Court may grant certificates of exceptional complexity and/or
length upon application by legal aid lawyers, and thus allow DLA to
award a top-up fee, this is not entirely satisfactory as there are no
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calculate the enhanced fee;
(d)

the LACCR were made many years ago and are no longer able to cope
with the realities of today. Criminal cases have become more complex
and require more time for preparation; and

(e)

the incompatibility of the criminal legal aid fees system with the
prosecution fees regime, as illustrated in paragraph 9 above, would lead
to "inequity of arms" between prosecution and defence, resulting in a
situation whereby the legally aided client would be represented by a far
less experienced defence lawyer.

11.
The request of the legal professional bodies for a comprehensive review of the
current remuneration system for lawyers engaging in criminal legal aid work is
supported by the Panel. The Legal Aid Services Council (LASC) has considered the
issues raised by the professional bodies and supports such a review. In relaying the two
legal professional bodies' concerns, the Chief Justice has suggested that the
Administration should undertake a review on the subject with an appropriate
representation.
Review of the criminal legal aid fees system
12.
The issue was followed up by the Panel at its meeting on 15 December 2005. On
the basis of the views of the legal professional bodies and LASC, the Administration
proposed to review the following issues (a)

the prescribed level of fees;

(b)

the flexibility to pay fees at a level that exceeds the statutory limits;

(c)

the fees for pre-trial preparation work;

(d)

the issue of certificate of exceptional complexity or length as the basis to
raise assessed fees;

(e)

fee for an appeal on the basis of the level of the originating trial court; and

(f)

the conference fees.

13.
The Administration informed the Panel of the progress of the review in May and
September 2006. The Panel noted that four meetings had been held by the
Administration Wing and LAD with stakeholders (i.e. the Judiciary, the two legal
professional bodies and DoJ), and the following issues were discussed -
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(a)

the principles of the review (i)

general compatibility of the criminal legal aid fees system with the
prosecution fees regime;

(ii)

rectification of inconsistency between policy on payment to
solicitors and counsel; and

(iii)

reasonable and effective remuneration for legal aid lawyers within
the remits of public affordability;

(b)

alternatives to the LAD's system, such as introducing a "marked brief"
system and adopting a taxation system similar to the one for civil
practitioners in legal aid cases; and

(c)

details of a possible "marked brief" system, based on a paper prepared by
the Bar Association and the DoJ's existing system.

Latest position
14.
The Administration will brief the Panel on the latest developments of the review
at the coming meeting on 26 February 2007.
Relevant papers
15.

A list of relevant papers available on the LegCo website is in Appendix IV.

Council Business Division 2
Legislative Council Secretariat
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Appendix II
Enclosure
Criminal Legal Aid Fees,
Prosecution Fees and Duty Lawyer Fees

Nature of fee

Department/
Service

Current
Maximum
w.e.f.
4 July 03
($)

1. Court of First Instance Cases
(a) Counsel
(i) brief fee
(ii) refresher fee per day

LAD/DOJ*
LAD/DOJ*

(b) Solicitor
(i) brief fee
(ii) refresher fee per day

LAD^
LAD^

(c) Conference per hour (counsel)
(d) Pre-trial review (per review)

20,410
10,210
6,790
830 to 4,420

LAD/DOJ

1,080

DOJ

2,030

LAD/DOJ*
LAD/DOJ*

13,600
6,800

2. District Court Cases
(a) Counsel
(i) brief fee
(ii) refresher fee per day
(b) Solicitor (acting as instructing
solicitor)
(i) brief fee
(ii) refresher fee per day

LAD^
LAD^

4,840
1,160 to 2,900

(c) Solicitor (acting as advocate
as well as instructing solicitor)
(i) brief fee
(ii) refresher fee per day

LAD*
LAD*

16,800
9,310

(d) Conference per hour (counsel)

LAD/DOJ

(e) Brief fee for mention/sentence

DOJ

2,710

(a) Counsel
(i) brief fee
(ii) refresher fee per day

DOJ
DOJ

8,160
4,080

(b) Counsel or solicitor (acting as
advocate) in committal proceedings
(i) brief fee
(ii) refresher fee per day

LAD
LAD

8,160
4,080

880

3. Magistrates' Court Cases
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Nature of fee

Department/
Service

Current
Maximum
w.e.f.
4 July 03
($)

(c) Solicitor for instructing counsel
in committal proceedings
(i) brief fee
(ii) refresher fee per day

LAD
LAD

2,210
1,810

(d) Counsel or solicitor acting as advocate
in preliminary inquiry
(i) brief fee
(ii) refresher fee per day

LAD
LAD

8,160
4,080

(e) Brief in place of court
prosecutor per day

DOJ

5,430

(f) Duty Lawyer Fee

DLS

5,430 a day
2,710 half day

(g) Pre-trial fee per hour

DLS

670

LAD

2,710

4. Appeals
(a) Settling notice of appeal
(b) Instructing solicitors for appeals
to the Court of Appeal
(i) from the Court of
First Instance
(ii)

from the District Court

(c) Counsel for appeals to the
Court of Appeal
(i) from the Court of
First Instance
(ii)

from the District Court

(d) Conference per hour (counsel)
Note :
LAD
DOJ
DLS
*
^

LAD

9,160 first day
1,150 to 5,910 per
subsequent day

LAD

7,330 first day
910 to 4,760 per
subsequent day

LAD/DOJ

27,210 first day
13,610 per
subsequent day

LAD/DOJ

21,760 first day
10,880 per
subsequent day

LAD/DOJ

1,080

Legal Aid Department
Department of Justice
Duty Lawyer Service
Subject to an increase of 10% on the base figures for each of the second to sixth defendant or appellant.
Subject to an increase of such amount as appears to the Director of Legal Aid to be proper in the
circumstances.

Appendix IV
Criminal legal aid fees system
Relevant documents
Meeting
Panel on
Administration of
Justice and Legal
Services

Meeting Date
27 October 2003

Paper/Question
Letter dated 20 October 2003 from the
Director of Administration responding
to the issues raised by the Panel at the
meetings on 23 June and 29 July 2003
(LC Paper No. CB(2)159/03-04(03))
Minutes of meeting
(LC Paper No. CB(2)387/03-04)

Legislative Council

Panel on
Administration of
Justice and Legal
Services

11 May 2005

--

Official Record of Proceedings of the
Council on an oral question raised by
Hon Margaret NG on "Payment of fee
to the defence counsel in criminal legal
aid cases in respect of preparation
work"
An Executive Summary and the
submission on "Review of legal aid in
criminal cases" from the Special
Committee on Legal Aid Reform of the
Hong Kong Bar Association to the
Legal Aid Services Council
(LC Paper No. CB(2)1588/04-05(01))
(English version only)
Letter dated 1 June 2005 and a position
paper
on
"The
System
of
Remuneration of Solicitors for
Conducting Criminal Legal Aid Work"
from the Law Society of Hong Kong to
the Director of Administration
(Annex 7 to the position paper is
confidential)
(LC Paper No. CB(2)1793/04-05(01))
(English version only)
Letter dated 8 July 2005 from the
Administration to the Hong Kong Bar

Meeting
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Meeting Date

Paper/Question
Association on "2004 Biennial Review
of Criminal Legal Aid Fees,
Prosecution Fees and Duty Lawyer
Fees"
(LC Paper No. CB(2)2268/04-05(01))
(English version only)
Letter dated 26 October 2005 from the
Chairman of LASC to the Director of
Administration on "Review of criminal
legal aid fees"
(LC Paper No. CB(2)260/05-06(01))
(English version only)
Letter dated 27 October 2005 from the
Panel Chairman to the Director of
Administration on "Review of criminal
legal aid fees"
(LC Paper No. CB(2)260/05-06(02))
(English version only)

15 December 2005

An extract from the Official Record of
Proceedings of the Council meeting on
11 May 2005 on an oral question
raised by Hon Margaret NG on
"Amendments to Legal Aid in
Criminal Cases Rules"
(LC Paper No. CB(2)658/05-06(01))
Paper provided by the Administration
on "Criminal legal aid fees system"
(LC Paper No. CB(2)658/05-06(02))
Minutes of meeting
(LC Paper No. CB(2)1198/05-06)

--

Letter dated 15 May 2006 from the
Director of Administration concerning
the progress of the review of criminal
legal aid fees system
(LC Paper No. CB(2)2058/05-06(01))

Meeting

Meeting Date
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Paper/Question
Paper provided by the Administration
on "2006 Biennial Review of Criminal
Legal Aid Fees, Prosecution Fees and
Duty Lawyer Fees"
(LC Paper No. CB(2)563/06-07(01))

