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Purpose 
 
 This paper provides background information on the past deliberations of 
the Bills Committees on Waste Disposal (Amendment) Bill 2005 and Hazardous 
Chemicals Control Bill during which observations were made on the drafting 
approach taken in relation to the legislative provisions in the two Bills in 
implementing international conventions in local legislation, in comparison with the 
approach taken in existing Ordinances. 
 
Referral to the Panel 
 
2. The matter was referred to the Panel on 26 February 2007 by the Bills 
Committee on Hazardous Chemicals Control Bill.  In view of the apparent different 
approach adopted by the Administration under the Bill, the Bills Committee considers 
that there is a need for consistency in the implementation of international conventions 
and would like the Panel on Administration of Justice and Legal Services to follow up 
on the subject. 
 
Implementation of international conventions in local legislation 
 
Basic Law 
 
3. Article 18 of the Basic Law stipulates that “the laws in force in the Hong 
Kong Special Administrative Region shall be this Law, the laws previously in force in 
Hong Kong as provided for in Article 8 of this Law, and the laws enacted by the 
legislature of the Region.”. 
 
Common Law 
 
4. In construing a statute, a court may refer to an international agreement if 
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it is embodied in the statute or has in effect been incorporated in the statute, in 
accordance with powers conferred by it, by means of subsidiary legislation.  An 
international agreement may also be referred to for the purpose of resolving 
ambiguities or obscurities where the statute was plainly intended to give effect to it.  
Where, however, a provision of a statute intended to give effect to such an agreement 
is clear and unambiguous, reference cannot be made to the agreement for the purpose 
of giving the provision a meaning other than its plain meaning, as, for example, by 
restricting its application to that of the corresponding provision of the agreement.1 
 
5. Upon the interpretation of international conventions forming part of 
English law, the House of Lords in Fothergill v Monarch Airlines Ltd [1980] 2 All ER 
696 made the following comment - 
 

“The constitutional function performed by courts of justice as 
interpreters of the written law laid down in Acts of Parliament is often 
described as ascertaining ‘the intention of Parliament’; but what this 
metaphor, though convenient, omits to take into account is that the court, 
when acting in its interpretative role, as well as when it is engaged in 
reviewing the legality of administrative action, is doing so as mediator 
between the state in the exercise of its legislative power and the private 
citizen for whom the law made by Parliament constitutes a rule binding 
on him and enforceable by the executive power of the state.  
Elementary justice or, to use the concept often cited by the European 
court, the need for legal certainty, demands that the rules by which the 
citizen is to be bound should be ascertainable by him (or, more 
realistically, by a competent lawyer advising him) by reference to 
identifiable sources that are publicly accessible.  The source to which 
Parliament must have intended the citizen to refer is the language of the 
Act itself.  These are the words which Parliament has itself approved as 
accurately expressing its intentions.”. 

 
Local legislation 
 
6. The prevailing approach in implementing international conventions in 
local legislation is that relevant parts of an international conventions that are to have 
the force of law in Hong Kong have been expressly set out in the Ordinance, often in a 
Schedule, with or without adaptation (Annex I).  Under this approach, the provisions 
of international conventions which have the force of law in Hong Kong as enacted by 
the Legislative Council is clear and certain. 
 
7. In the Waste Disposal (Amendment) Bill 2005 and the Hazardous 
Chemicals Control Bill a general reference clause to the conventions concerned was 
proposed.  The two Bills Committees respectively requested the Administration to 
                                              
1 Halsbury’s Law of Hong Kong, para. 365.075 
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advise on the exact scope of the conventions concerned which the Administration 
purposed to be included in the Bills.  In both cases, the Administration was unable to 
identify the scope clearly.  The legal adviser to the two Bills Committees raised the 
concern that this approach would create uncertainty and ambiguity and future 
amendments to the conventions concerned would have the force of law in Hong Kong 
without undergoing the law-making process when adaptation could be made to suit 
local needs in Hong Kong.  She also pointed out to the Bills Committee on 
Hazardous Chemicals Control Bill that as the Administration mentioned in the Draft 
Hong Kong Implementation Plan under the Stockholm Convention on Persistent 
Organic Pollutants (LC Paper No. CB(1)950/05-06(03)) that the Stockholm 
Convention requirements would be met by various proposed legislative action items 
undertaken by various departments and the Bill also covered chemicals other than 
those regulated under the two Conventions, the suggestion of general reference to the 
two Conventions other than those specified in the Bill would create ambiguities.  
Upon the request of the two Bills Committees, the Administration re-considered the 
relevant provisions and the general reference clauses in the two Bills have since been 
deleted by way of Committee Stage amendments. 
 
Deliberations of the Bills Committees 
 
The Bills Committee on Waste Disposal (Amendment) Bill 2005 
 
8. On the implementation of international conventions applicable to Hong 
Kong in local legislation, members raised the following concerns about the drafting of 
proposed general reference clause, namely, sections 20A(4)(f) and 20B(4)(g) (Annex 
II) on 6 December 2005 - 
 

(a) Hong Kong’s obligations under the Basel Convention on the Control of 
Transboundary Movements of Hazardous Wastes and Their Disposal 
(Basel Convention) were not specified in the Bill.  It was noted that 
provisions of certain international conventions applicable to Hong Kong 
were specified in the schedule to the local legislation; 

 
(b) all obligations, including future obligations, under the Basel Convention 

would automatically be binding on Hong Kong following passage of the 
Bill.  Legislative Council was not given the opportunity to scrutinize or 
modify future obligations for adaptation in Hong Kong; and 

 
(c) in connection with (b) above, the Bill would set an undesirable 

precedent for the mode of implementation of international conventions 
applicable to Hong Kong in local legislation. 

 
9. The Administration’s response was - 
 

(a) the general approach of paragraph (f) was not unique.  For example, 
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one of the provisions in the Airport Authority Ordinance (Cap. 483) 
adopted the same approach; and 

 
(b) the general approach in the Bill was in order given the narrow scope of 

paragraph (f) i.e. breach of Hong Kong’s obligations under the Basel 
Convention was only one of the considerations for the authority not to 
issue a permit for the import of waste into Hong Kong. 

 
10. Having regard to members’ views, the Administration agreed to review 
the proposed approach. 
 
11. In the meeting on 20 December 2005, the Administration agreed to 
delete the proposed general reference clause i.e. sections 20A(4)(f) and 20B(4)(g) 
from the Bill.  The Administration also confirmed that any reference to the Basel 
Convention in administrative measures would not result in conferring power on the 
Administration other than those expressly set out in the Ordinance as enacted. 
 
The Bills Committee on Hazardous Chemicals Control Bill 
 
12. After setting out the relevant requirements of the Rotterdam Convention 
on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and 
Pesticides in International Trade and the Stockholm Convention on Persistent Organic 
Pollutants, the Administration introduced clauses to make general reference to the two 
Conventions (Annex III).  The Administration advised that this approach would give 
flexibility to the Administration in the implementation of the two Conventions. 
 
13. The Bills Committee has deliberated on the need to make general 
reference to the requirements of the Conventions in the relevant clauses of the Bill. 
 
14. In the meeting on 29 January 2007, the Administration advised the Bills 
Committee that - 
 

(a) convention requirements were many and detailed.  Not all requirements 
were set out in the Bill, but the Bill provided a framework enabling the 
Convention requirements to be implemented; and 

 
(b) even if reference was not made to the Convention requirements, the 

Director of Environmental Protection could perform his statutory 
functions having regard to and in a manner consistent with the 
Convention requirements so long as this did not contradict the express 
wording of the Bill. 

 
15. Ms Audrey EU’s views were - 
 

(a) if reference was made to the Convention requirements in the Bill, this 
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would have the effect of requiring the Director to take account of the 
Convention requirements, including any subsequent changes, even if the 
Convention requirements went further than what was permitted under 
the Bill; 

 
(b) even if reference was not made to the Convention requirements in the 

Bill, this would not prevent the Director from making reference to such 
and any other requirements when exercising his discretion upon the 
issue/variation of permits.  But the Director may only be empowered to 
carry out those functions which was expressly stipulated in the Bill; and 

 
(c) there should be consistency in the implementation of international 

conventions through local legislation and the matter should be followed 
up by the Panel on Administration of Justice and Legal Services. 

 
16. The Chairman of the Bills Committee’s views were - 
 

(a) relevant Convention requirements should be clearly specified in the Bill; 
and 

 
(b) the inclusion of a general reference clause on Convention requirements 

in the issue/variation of permits might not be necessary lest this might 
give rise to grey areas and uncertainties. 

 
17. In the meeting on 15 March 2007, the Administration agreed to delete 
all general reference clauses in the Bill.  The Administration also confirmed that the 
power of the Administration in implementing the two Conventions was set out in the 
Bill. 
 
Advice sought 
 
18. Members are invited to note the deliberations and conclusion of the two 
Bills Committees. 
 
 
 
Encl 
 
 
 
Prepared by 
 
Legal Service Division 
Legislative Council Secretariat 
21 March 2007 






































































