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INTRODUCTION &
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Proposed amendments

» Cover different aspects of the operation, in particular the
enforcement, of the MPF System

» Better protect the interests of employees and scheme
members
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ISSUES &/
1. Non-payment of mandatory contributionsin non-enrolment cases
2. Increasing the maximum penalty for non-payment of contributions
and non-enrol ment
3. Increasing the maximum penalty for failure of employersto remit
the deducted wages as employee mandatory contributions
4. Offencefor providing false pay-records to employees
5. Approval of controllers of approved trustees
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1. Non-payment of mandatory contributionsin
non-enrolment cases
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Issue

e s.7(1) of MPFSO: every employer (“ER”) to ensure its relevant
employee (“EE”) becomes M PF scheme member within
prescribed period

e s7(1A) of MPFSO: ER to ensure EE enrolment throughout

employment
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1. Non-payment of mandatory contributionsin
non-enr olment cases (cont’d)
TR S AR SHEEO I 12 Y R
B () f

Issue
* ss.7A(1) & (2) of MPFSO: ER to make mandatory contributions
(*MC") to MPF scheme for EE
» ER enralled EE into MPF scheme but not pay MC, MPFA can:
= take criminal action against ER for non-payment of MC; and
= take civil action to recover MC for EE
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1. Non-payment of mandatory contributionsin
non-enr olment cases (cont’d)
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Issue

* ERnot enral EE into MPF scheme and not pay MC, MPFA:
= can take criminal action against ER for non-enrolment; but
= cannot take criminal or civil action for non-payment of MC
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1. Non-payment of mandatory contributionsin
non-enr olment cases (cont’ d)
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Proposals

= Make clear that ER who does not enrol EE into MPF schemeis
still liable to pay MC for EE

= MPFA can take both criminal and civil action against ER for
failure to make MC in respect of non-enrolled EE
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1. Non-payment of mandatory contributionsin
non-enrolment cases (cont’d)
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Proposals
= Period of recovery: MC payable from 1 December 2000 or the
date of employment of EE (whichever isthe later)
= MC will become due to MPFA by a prescribed date
= MPFA will deposit MC received into MPF scheme for EE
= apply to EE even if employment had ceased on
commencement of the amendment
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1. Non-payment of mandatory contributionsin
non-enrolment cases (cont’d)
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Proposals

= Court has discretionary power to compel ER to:
= enrol EE into MPF scheme; and
= pay outstanding MC and surcharge
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2. Increasing the maximum penalty for non-payment of N
contributions and non- enrolment
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I ssue
e s.43B of MPFSO: Failure to comply with s.7 (non-enrolment) or s.7A (non-
payment of MC)
= 1st occasion: fine at $100,000 & imprisonment for 6 months
= Subsequent occasion: fine at $200,000 & imprisonment for 12 months
e s.63C of EO: Failure to pay wages
= Fine at $350,000 & imprisonment for 3 years
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2. Increasing the maximum penalty for non-payment of g
contributions and non-enrolment (cont’d) &/
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I ssue
* Some MPF stakeholders consider:
= existing MPF legislation not provide effective deterrence against
non-compliant ER
low level of fineimposed by courts in prosecution cases
default in making MC is akin to default in wage payment
should align the penalty for default in making MC with that for
default in wage payment
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2. Increasing the maximum penalty for non-payment of
contributions and non- enrolment (cont’d)
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Issue
« Failure to arrange enrolment is as serious as contribution defaults
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2. Increasing the maximum penalty for non-payment of &7
contributions and non-enr olment (cont’d)
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Proposals

= Increase the maximum penalty under s.43B of MPFSO to afine of
$350,000 and imprisonment for 3 years for employer’ s failure to
enrol EE or make contribution (on par with wage defaults under
EO)
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3. Increasing the maximum penalty for failure of employersto &===
remit the deducted wages as employee mandatory contributions
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Issue
e s.7A of MPFSO
= ERisrequired to deduct MPF contribution from EE’ s relevant
income
= ERisrequired to pay EE MC and ER MC to relevant MPF
scheme before the contribution due date
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3. Increasing the maximum penalty for failure of employers g
to remit the deducted wages as employee mandatory /
contributions (cont’d)
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Issue

* Not uncommon for ER to deduct MC from the EE’ s relevant income
without remitting the deducted sum to MPF scheme
= EE not only lose the ER contribution, but also the EE MC
deducted
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3. Increasing the maximum penalty for failure of employers (P
to remit the deducted wages as employee mandatory L7

contributions (cont’ d)
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I ssue

e Current sanctions under MPF legislation do not distinguish between
cases where ER has deducted M PF contributions from EE’ s relevant
income for its own use and cases where no such deduction has been
made

» Concerns have therefore been expressed that, in non-payment of
mandatory contribution cases, ER who has deducted EE mandatory
contributions should be subject to a heavier punishment than ER who
has not
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3. Increasing the maximum penalty for failure of employers g
to remit the deducted wages as employee mandatory /
contributions(cont’d)
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Proposals
= Impose a higher penalty on ER who does not remit deducted EE

MC to relevant MPF scheme
= Upon conviction, ER will be liable to afine of $450,000 and to

imprisonment for 4 years
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4. Offencefor providing false pay-recordsto employees é##»
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Issue
» s.139 of General Regulation:
= ER to give monthly pay-record containing M PF contribution

details to EE not later than 7 working days after payment of
MC during the month concerned
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4. Offencefor providing false pay-recordsto employees Z:

(cont’d)
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Issue

» Information contained in pay-record:
= amount of relevant income
= amount of ER MC/VC paid by ER
= amount of EE MC / V C deducted from EE’ s income
= date on whichMC/VC paidto TR
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4. Offencefor providing false pay-recordsto employees
(cont’d)
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Issue
» Importance of pay-record:
= EE can verify ER’s calculation of amount of ER / EE MC
and VC
= Evidence of payment of ER/ EEMC and VC
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4. Offencefor providing false pay-recordsto employees
(cont’d)
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Issue
» ER, though giving pay-record, could deliberately provide false or
misleading contribution details to deceive EE
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4. Offencefor providing false pay-recordsto employees é##»
(cont’d)
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Issue

* S.43E of MPFSO: a person commits an offence if he makes a
false or misleading statement in any document given to MPFA,
TR, auditor of TR, auditor of MPF scheme

» s43E however not applicable to ERs deliberately providing false
pay-records to EEs
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4. Offencefor providing false pay-recordsto employees &7
(cont’d)
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Proposals

= ER commits an offenceif he provides information in a pay-record
that it knowsto be false/ misleading in a material respect, or
recklessly provides information in a pay-record that is fal se/
misleading in a material respect
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4. Offencefor providing false pay-recordsto employees
(cont’d)
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Proposals
= Proposed fine (same as that under s.43E of MPFSO)
» 1% occasion: $100,000 and imprisonment for 12 months
» subsequent occasion: $200,000 and imprisonment for 2
years
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5. Approval of controllers of approved trustees {/
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*  When atrustee company first appliesto carry on MPF business:
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Need MPFA’s consent
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5. Approval of controllers of approved trustees (cont'd) &&=
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e Subsequent to the approval of the trustee:
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No need for MPFA’s consent
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5. Approval of controllersof approved trustees (cont’d)
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» Oncethe MPFA has given consent to the appointment of a
chief executive officer or director of atrustee company

= MPFA not empowered to withdraw the consent even if
the person is no longer suitable to be a controller
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5. Approval of controllersof approved trustees (cont’d) .,;—;i'
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Proposals ##
» Subsequent to the approval of the trustee:
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Need MPFA'’s consent
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Also need MPFA’s
consent
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5. Approval of controllers of approved trustees (cont’d)
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Proposals

* Empower the MPFA to withdraw the consent previously
given to any chief executive officers or directors aswell as
other types of controllers from continuing holding such
positions if such persons are no longer suitable
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