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CATCHWORDS:

Land - Sale of land - Proof of title - Vendor's obligation to make or give gaod title - Extent and effect of 5
13(2} - Vendor to produce arlginals of title documents in possession on completion - Pruprietary interest
of purchaser in original documents of title - Conveyancing and Property Ordinance (Cap 219) 5 13(1),

(2) .

Land - Chain of titie - Foreign statutory declaration - Loss of original title deed - Statutory declaration
sworn in Taiwan before person described as notary public - Identity, authority and signature not
authenticated ar verified by consular authorities - Validity - Whether statutory declaration sufficient
conveyancing evidence explaining loss - Oaths and Declarations Ordinance (Cap 11) 55 11, 12, 14

Words and Phrases - ‘Person authorized by law ta administer an path' - Oaths and Declaratlons
Ordinance (Cap 11) s 12

HEADNOTES:

The plaintiffs were the purchasers and the defendant the vendor of a property on Tai Hang Road, Hong
Kang. Title of the praoperty was first assigned by the developer to one Lin Su Hsian in 1986. Lin then
assigned the property to Chiu Pi Yun in 1990. Chiu in turn assigned the property to the defendant in
1996. In the course of proving title, the defendant produced a certified copy of the 1986 assignment
from the developer to Lin, together with a document described as a 'Chinese statutory dectaration dated
16 April 1996 given by Chiu Pi Yun' (the Taiwan declaration). Chiu in the Talwan declaration provided an
explanation why she did not bave the original of the 1986 assignment, despite har assertlon that she
bought the property from her mather, Lin, In 1990. The Taiwan declaration purported to be one made
pursuant to the Oaths and Declarations Ordinance {Cap 11) and appeared to follow tha form in force In
1996 for statutory declarations prescribed under that Ordinance. However, the document was exprassly
made in Taiwan and purported anly to have been 'certified' according to 'clause 6 of section 4 of the
Notarisation Law' at the Notarisation Office, Talpei District Court, Taiwan, by 2 Mr Ma who was describad
as a notary publlc. The identity and authority of Mr Ma were not verified or authenticated by the British
congulate authority in Talwan.

The plaintiffs made two requisitions on the title of the property. The first concerned the validity of the
Talwan declaration as a statutery declaration under the Oaths and Declarations Ordlnance. The second
concerned the identity of Lin as the passperts used by Lin as the documents of Idantification In the two
assignments in 1986 and 1990 were different and bore different numbers, It then transptred that Chiu
was unwilling to come to Hong Kong to make a statutory declaration. The defendant, in response,
sought to rely on s 13 of the Conveyancing and Property Ordinarice [*477] (Cap 219) and aiso ¢l 17 of
the agreement for sale and purchase, which stated, inter alla, that 'the Vendor shall show and give a
good title to the Property pursuant to Section 13 of the Conveyancing and Property Ordinance Cap 219
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’f‘"tls own expenses and he shall at the like expense make and furnish to the Purchaser such attested or
certified copies of any deeds or documents of title, wills and matters of public record including the
QOceupation Permit as may be necessary to prove such title', The plaintiffs thereafter commenced a
vendor and purchaser summons seeking, inter alia, declarations that the defendant had failed to

sufficiently answer the requisitions. Completion was scheduled for 30 September 1998.
Held, granting the application in part:

(1) The Taiwan declaration was not a valid statutory declaration under the Oaths and Declarations
Ordinance (Cap 11). A statutory declaration must be declared in Hong Kong and before a justice of the
peace, a notary public, a commissianer of oaths, or a person authorised by law ta administer an oath,
referance having been made to the forms set out In the first schedule to the Daths and Declarations
Ordinance, which was the manner to make a statutory declaration as provided by s 14 of that Ordinance.
The Talwanese declaration was declared outside Hong Kang. Further, the person called Mr Ma and
described as a notary public in the declaration was not a person authorised by law to administer an oath
under the Qaths and Declarations Ordinance. A 'person authorized by law to administer an oath’ did not
include a person authorised by foreign law to administer an ocath (at 480I-481F).

{2) The Taiwanese declaration could not be used as a statement attested by a notary public since the
authority and signature or chop of a foreign notary public should have been verified by the British
consulate authority In Taiwan. Even if the Taiwanese declaration were to be regarded as a public
document, it would stili have to be legalised, as Taiwan was not a party to the Hague Convention
Abolishing the Reqguirement of Legalisation of Forelgn Public Documents (at 481G-I).

(3) A vendor had an obligatien to make or give a good title unless there were express stipulations
expnerating him from deing so. The making or showing of good title involved two steps. The first was to
show a good title by producing an abstract of title, The title shown by that abstract was then proved by
producing the title deeds and by proving such other facts as were necessary to make a good title,
[*478] In Hong Kong, as a matter of practice, the two steps of showing and proving title were
telescoped into ane by the vendor's solicitors sending title deeds and docurments to the purchasar's
solicitors for perusal of titla. Therefore, the proving of title by the production of title deeds and
documents was only one step in the making or giving of title, and proving of title was not to be equated
with making or giving title (at 482F/G-I).

(4) A vendor did not make ar give title simply by producing the documents referred to in s 13(1) of
the Conveyancing and Property Ordinance (Cap 219). Section 13(1) referred anly to the proof of title,
whereas s 13(2) expressly provided that it would be sufficient to produce certifled true copies of the title
documents. The effect of 5 13(2) was to facilitate the proving of title when the vendor's solicitor sent
title deeds and documents to the purchaser's solicitor for perusal after formal agreement for sale and
purchase was executed. The vendor's solicitor could simply send certified true copies of title deeds and
documents instead of originals. This sectlon did not exonerate the vendor from producing at completion
the originals of such title deeds and documents. Ip Fung Yee v Norweglan Missionary Society [1998] 1
HKC 334 (at 4821-483D).

(5) The vendor's solicitor could not make or give good title by handing over only certified true coples -
of title deeds and documents at completion without an adequate explanation as to why the originals
could not be handed over, Hence, where the vendor had given notice that the original of a title deed
could not be produced on completion, it was legitimate for the purchaser to examine whether there was
sufflclent conveyancing evidence to explain Its {oss {at 483D-H).

(6) Clause 17 of the agreement for sale and purchase could not be read as to have expressed any
intention by the parties that the vendor was to be ahsolved from producing the original title deeds and
documents. That clause did no more than to stipulate specifically that when the vendor's solicitor prove
title by supplying attested or certifled coples, the expenses of so doing were to be borna by the vendor
(at 483H/1-484C),

(7) Although a statutory declaration recarding the loss of the original document would usually suffice
in proving the ioss of the original document, the defendant vendar could nat, by making a statutory
declaration herself, satisfy the requirement of adducing sufficient conveyancing evidence to explain the
loss. The purpose of a statutory declaration in respect of a mlssing title deed was to explain the
circumstances in which the deed was lost and to show how the person who ought to have custody of the
deed could not find it despite proper endeavours. The defendant vendor could only say that she
persanally never had the original 1986 assignment. She could nat of her own knowledge explain the

httos://www lexis.com/research/iretnieve?_m=t593h77eee058¢260358688af62230a&docnum=12&_fmisr=F...  23/4/2008




28-APR-2008 16:12 D OF JUSTICE +852 2188 9928 P.@3
OCALLLL - L& BNCOULLY = L1y DN LN 7 I FL - oY O 5
o .
sumstances of the loss because she was not the person who had custody of the title document {at
484C/D-GE). )

(8) Loss of a title deed did not just glve rise to a question of possible adverse Interasts In the property.
As ownership of the titte deeds passed by the conveyance of the land, the purchaser had a proprietary
right to ownership of the title deeds when the sale and purchase was completed. The purchaser was
entitled to decline to complete if he was told that one of the title deeds was missing, unless he was
provided with satisfactory evidence that the missing title deed was lost and unlikely to re-emearge. Re
Duthy and Jesson's Contract [1898] 1 Ch 419 followed (&t 4841-485B/C).

[*479]

{9) The second requisition had no substance. Section 23 of the Conveyancing and Property Ordinance
(Cap 219) provided for the presumption of due execution. The plaintiff purchasers had not asserted that
the signatures in the 1986 and 1990 asslgnments were different. Further, the sollcitor handling the 1990
assignment had endorsad on the assignment that the passport used had only been issued in 1989 (at
485C-E).

Per curiam

Since there was litigation now pending in this court, the vendor could take advantage of the laxer rules
for attesting of affidavits under O 41 r 12(2) of the Rules of High Court of Hong Kong to have an affidavit
from Chiu in place of the Taiwan declaration {(at 485G-H).

Duthy and Jesson’s Contract, Re [18928] 1 Ch 419
Ip Fung Yee v Norwegian Missionary Society [1998] 1 HKC 334, [1998] 1 HKLRD 94

Conveyancing and Praperty Ordinance (Cap 219) ss 13(1), (2)
Caths and Declarations Ordinance (Cap 11) ss 2, 3, 11, 12, 14
Rules of the High Court (Cap 4) O 41 r 12(2)

OTHER-REE-TO:

Emmet Title, paras 5,091, 5.147

Hague Convention Aholishing the Requirement of Legalisation of Foreign Public Documents
Williams Title (4th Ed) p 547

Originating summons '

This was a vendor and purchaser summans brought by the purchasers, Yiu Pltig Fong and Chong Kat
Chee, against the vendor, Lam Lai Hing Lana, in raspect of a praperty In Hong Kong. At Issue was
whether a statutory declaration sworn in Taiwan before a person described as a notary public was a valid
statutary declaration under the Oaths and Declarations Ordinance (Cap 11). The facts appear sufficlently
in the following judgment.

Mok Yeuk Chi (TS Tong & Co) for the plaintiffs.
Sir John Swaine SC and Kenneth CK Chow (YC Lee, Pang & Kwok) for the defendant.

JUDGMENTBY: YUEN J

YUEN I Thig Is & vendor and purchaser summons. The plaintiffs are the purchasers and the defendant is
the vendor of an apartment and car parking [*480] space (the property). Completion is scheduled for
30 September 1998.

Chain of title

The property was first assigned by the developer to Lin Su Hsian (Lin) in 1986, Lin then assigned the
property to Chiu Pl Yun (Chlu) in 1990. Chiu in turn assigned the property to the present vendor in 1996.

The Taiwan decfaration
In the process of proving title to the property, the vendor sent the purchasers a certified copy of the

1986 assignment from the developer to Lin, together with a document described as a 'Chinese Statutory
Declaration dated 16 Aprll 1996 glven by Chiu Pi Yun'.
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/n'thls document, Chiu states that she had bought the property from her mother Lin in 1990, and says
why she does not have the original of the 1986 assignment: she says she had in 1990 deposited at her
brother's office all the title deeds she had collected from the solicitors handling the transaction, but in
1594 found only a copy of the 1986 assignment.

This 'Chinese Statutory Declaration' purports to be one made pursuant to the Oaths and Declarations
Ordinance of Hong Kong, and appears to follow, for the most part, the form in force in 1996 for statutory
declaratlons prescribed in Cap 11,

However, it was expressly made in Taiwan, and purports only to have been ‘certified’ according to
‘clause 6 of Section 4 of the Notarisation Law' at the Notarisation Office, Taipei District Court, Taiwan by
Mr Ma Yau Min, who is described as a notary public. Tha identity and autharity of Mr Ma were nat veriflad
or authenticated by the British Consulate. 1 shall refer to this document hereaftar as ‘the Taiwan
declaration'. '

Requisitions

The purchasers’ solicitors raised two requisitions. The first concerned the valldity of the Taiwan
declaratfon as a statutory declaration under the Oaths and Declarations Ordinance (Cap | [).

The second dealt with proof of Lin's identity -~ in the certified copy of the 1986 assignment, she had
been identified on the basis of a Taiwanese passport bearing a certain number. In the assignment by Lin
to Chiu in 1990, she had been identified on the basis of another Taiwanese passport bearing a different
number, which had been issued after 1986.

Taiwan declaration not a valid statutory declaration under Oaths and Declarations Ordinance (Cap 11)

The first issue I have to consider was whether the Taiwan declaration was a valid statutory declaration
under the Oaths and Declarations Ordinance (Cap 11). In my judgment, it Is not, primarily because it
was declared [*481] outside Hong Kong, and also because Mr Ma (described as a notary public) was
not a person authorised by law to administer an oath under Cap 11.

Section 12 of the Oaths and Declaratlons Ordinance provided in 1996 (as it still does now) that 'a
justice, notary commissioner or other person authorised by law to administer an oath may take and
receive the declaration of any person made befare him in the manner provided by section 14"

The manner provided by s 14 is that 'a declaration shall be In ane of the forms set out in the First
Schedule'. This provision is mandatory.

When one refers to the form set out in the relevant schedule, it is clear that the statutory declaration
must be declared in Hong Kong and before a justice of the peace, a notary publlic or commissioner for
oaths.

Accordingly, the dectaration of Chiu having been declared in Talwan cannot be a valid statutory
declaration under the Oaths and Declarations Ordinance of Hong Kong.

Another reason why the Talwan declaration cannot be a valid statutory declaration is because Mr Ma was
a notary public enly in Taiwan. It was argued on behalf of the vendor that a Talwanese notary public
could be included as a ‘person authorized by law to administer an oath' in s 12. I cannot accept that
proposition,

When those words are interpreted within the context of the Oaths and Declarations Ordinance, It is clear
that they refer to s 3, which provides that a court and persons acting judiclally may administer an oath.
This latter category of persons is in turn defined in s 2 to mean a tribunal, commission or other person
having by law power to receive evidence on oath.

I cannot accept the vendor's argument that this includes persons authorised by foreign law to administer
an oath. If it were 50, much clearer language would have been used, As comparison, one can refer to
the explicit language used in s 11 of Cap 11 and O 41 r 12(2) when referring to persons authorised by
fareigh ¢ountries to administer oaths.

The vendor also submitted as an alternativa argument that If the Taiwan declaration was not a valid
statutory declaration under the Oaths and Declarations Ordinance (Cap 11), It could nevertheless still be
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it
xd as a statement attested by a notary public.

However, Mr Ma being a foreign notary public, his authority and signature (or in this case, his chop)
should have been verified by the British consulate and that had not been done. The declaration here
appears to be a private document, but even If it were to be regarded as a public document, it would still
have ta have been legalised, as Taiwan was not a party to the Hague Convention Abolishing the
Requirement of Lagalisation of Foreign Public Dacuments.

Accordingly, there was no valid statutory declaration explaining the loss of the ariginal 1986 assignment,
[*482]
Effect of s 13(2) Conveyancing and Property Ordinance (Cap 219)

The next issue was the effect and extent of 5 13(2) of the Conveyancing and Property Ordinance (Cap
219).

Section 13(1) provides:

Unless the contrary intention is expressed, a purchaser of land shall
be entitled to require from the Vendor, as proof of title to that land,
anly production of the Crown lease relating to the land sold and --
{(a) proof of title to that land --

iy ...

(i) in any other case, extending not less than 15 years before
the contract of sale of that land cammencing with an
assignment, a mortgage by asslgnment or a legal charge,
each dealing with the whole estate and interest in that
land; ...

Section 13(2) then provides: 5
Where this section requires the production of any document, it shall be
sufficient to produce a copy --
(a8) attested, before 1 November 1984, by 2 solicitors’ clerks; or
{b) certified by a public officer or a salicitor,
to be a true copy.

There has been much debate in this court as to the true meaning and effect of 5 13(2), and a number of
authorities have been quoted to me, in particular Ip Fung Yee v Norwegian Missionary Society [1998] 1
HKC 334, [1998] 1 HKLRD 94, which on one reading seems to suggest that so long as certified true
copies are produced, it is not necessary for a vendor to explain the loss of origlnal title deeds.

In my viaw, the real position 1s this. Unless there are express stipulations exonerating him from so
doing, a vendar has an obligation to make or give a goeod title. There are two steps in the making or
glving of good title,

The first is to show a good title, In England, that Is done by the vendor's solicitor producing an abstract
of title. The title shown by that abstract Is then proved by producing the title deeds and by proving such
other facts as are negessary to make a good title.

In Hong Kong, as a matter of practice, no abstracts are produced, and the two steps of showing and
proving title are telescoped into one by the vendor's solicitor sending title deeds and documents to the
purchaser's solicitor for his perusal of title.

The proving of title by the production of title deeds and decuments is therefore but one step in the
making or giving of title, and proving of title Is not to be equated with making or giving title. A vendar
does not make or give title simply by producing the documents referred to in s 13(1).

The effect of 5 13(2) is, in my view, to facllitate the proving of title when the vendor's solicitor sends title
deeds and documents to the [*483] purchaser's solicltor for perusal after the formal agreement for
sale and purchase is executed. The vendor's solicitor can simply send certifled true copies of title deeds
and documents instead of ariginals.

Section 13(2) does not, In my judgment, exonerate the vendor from producing at completion the
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Jinals of such title deeds and dacuments, at least those that relate exclusively to the property being
sold,

That is clearly ¢ because s 13(1) refers (only) to proof of title. And s 13(2) provides explicitly that it is
only " where this section requires the production of any documents' that it would be sufficient to produce
certified true copies, The words which I have emphasised shaw clearly the limitad circumstances n
which 5 13({2) applies.

When s 13(2) is understood this way, I do not think my view conflicts with that of the learned deputy
judge in The Norwegian Missionary Society case. A vendor's solicitor can as part of proof of title under s
13(1) send certified true copies of title deeds and documents to the purchaser’s sollcltor for perusal,
without having to prove that the originals are lost. However, a vendor cannot make or give good title, by
handing over only certified true copies at completion without an adequate explanation as to why the
originals cannot be handed over,

The handing over of original title deeds and documents (or at least those which relate exclusively to the
property being sold) is an important part of the vendor's obligation in 2 sale of land. That obligation is
well established in the common law,

A purchaser of land is entitled as a matter of proprietary rlght to possession of the orlginal title deeds
{(Williams Title (4th Ed) p 547), which Is the best evidence of ownership.

Further, it is important for him to get possession of the original title deeds so that he can be sure that
the property is not subject to an equitable mortgage by deposit of title deeds, If the deeds are in the
hands of some person other than the vendor, the purchaser is thereby placed on enquiry as ta the
reason for this, and he has constructive notice of the facts which such enquiry would disclose (Emmet
Title 75:147).

Where, therefore, as in this case, the vendor has given notice that she would not be able to produce the
original 1986 assignment on completion, it is legitimate for the purchaser to examine whether there is
sufficient conveyancing evidence to explain its loss.

Effectof cl 17

5ir John Swalne SC, counsel for the vendor, submitted that cl 17 in the agreement for sale and purchase
excused the vendor from producing the original title deeds and documents.

Clause 17 provides:
The Vendor shall show and give a good title to the Property pursuant to
Section 13 of the Conveyancing and Property Ordinance Cap. 219 at his
own expenses [¥484] and he shall at the [ike expense make and
furnish to the Purchaser such attested or certified copies of any deeds
or dacuments of title, wills and mattars of public record including
Occupation Permit as may be necessary to prova such title. The costs of
verifying the title by inspection and examination including search fees
shall be borne by the Purchaser,

With respect to Sir John, I cannot read that clause as exprassing any intention by the parties that the
vendor is to be ahsolved from producing the original title deeds and documents. Much clearer language
would have to ba used. That clause, in my view, does no more than stipulate specifically that when the
vandor’s solicitor prove title by supplying attested or certified copies, the expenses of 5o doing are to be
horne by the vendaor.

No sufficient conveyancing evidence to explain loss

The loss of the original documents must be proved, and in England, there is case law that a statutory
declaration to this effect would usually suffice { Emmaet ?5.091). I do not see why it should be different
in Hong Kong, and indeed this practice has been recognised in all the authorities quoted to me.

It was further submitted on behalf of the vendor here that even if the Talwan declaration is not a valid
statutory declaration, the vendar herself has made a statutory declaration in Hong Kong declaring that
she did not have the original 1986 assignment, and that would suffice, together with the Taiwan
declaration.
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I cannot accept that propasition. The purpose of the statutory declaration.accompanying a missing title
deed Is to explain the clrcumstances in which the deed was lost and to show how the person who ought
to have custody of it could not find it despite proper endeavours. The vendor here can only say that she
personally never had the original 1986 assignment. She cannot of her own knowledge explain the
circumstances of the loss because she was not the person who had custody of It, That was Chiu, and as I
have held, there was no valid statutory declaration made by Chiu.

Not just question of blot on title

Sir John's ‘fall-back’ submission was that even if the vendor has failed to provide sufficient cenveyancing
evidence of the loss, the loss of the 1986 assignment was not that important. He submitted that the
likelihood of Lin effecting an equitable mortgage by deposit of her title deed at some stage between
1986 and 1990 was so small as to be fanciful, No one has come up in the (ast elght years to clalm an
interest in the property.

However, in my vlew, the loss of the titie deed does not just give rise to a quastion of possible adverse
interests in the property. It is well established that ownership of the title deeds pass by conveyance of
the land, The purchasers here have a proprietary right to ownership of the title deeds when they
complete. If they are told that one will be missing, they are [*485] entitled to decline to compiete
untess provided with satisfactory evidence that the missing title deed is lost and unlikely to re-emerge.

An example can be found in Re Duthy and Jesson's Contract [1898] 1 Ch 419, referred to in Emmet ?
5.091. The parties knew where the title deeds and documents were (with solicitors for deceased
mortgagees who had been paid off), There were no adverse clalms to the title. Nevertheless the
purchaser declined to complete until the deeds were handed over and the court upheld hls stand.

No substance in second reguisition

As a matter of completeness, I would add that I do not see any substance in the purchasers' second
requisition concerning Lin's identity.

Section 23 of the Conveyancing and Property Ordinance provides for the presumption of due executlon.
It has not been asserted by the purchasers that they consider the signatures In the 1986 and 1990
assignments diffarent. It is true that the passport numbers stated are different, but the solicitor handling
the 1890 assignment from Lin to Chiu had endarsed on the assignment that the passport used had only
been issued In 1989, There is therefore, in my view, nothing in the point of the different passport
numbers,

Conclusion

I find that the purchasers are entitled to regard their requisition on the missing 1986 assignment as
insufficiently answered, and to insist on the production at completion of the original 1986 assignment or
a valid statutory declaration from Chiu to explain Its loss.,

I fully understand the vendor's difficulty in this regard. I am told that Chiu is in Taiwan and has refused
to come to Hong Kong to make a statutory declaration here. It may also be difficult for the signature and
identity of the Taiwan notary to be verified by the relevant officials of the People's Republic of China.

I wauld only note that it would appear to me that since there is litigation now pending In this court, the
vendor could take advantage of the laxer rules for attesting of affldavits under © 41 r 12(2) of the Rulss
of High Court of Hong Kang to have an affidavit from Chiu In place of the Taiwan declaration, However
this is of course only a possibility for the vendor to consider and should not he regarded as part of my
judgment.

Order

I waould therefore make a declaration in terms of para (1) of the prayer in tha originating summeons save
that the referénce to requisition No 3 should be deleted. As completion date has not yet arrived and the
purchasers have not terminated the agreament so far, I do not consider it appropriate to make any
declarations in terms of para (2), or to give any orders or [*4B6] directions in terms of para (3), save
to say that if the vendor is unable to produce the original 1986 assignment or a sufficient statutory
declaration close to completion date, I do not see how the vendor can have any defance to the reliefs
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Aght in para (3). As for the costs of the originating summans, I would make an order nisi that the

costs be

to the plaintiffs.
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Finally I would like to thank bath counsel for their assistance.
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LLRGMENT,

This action arose out of an agreement for the sale and purchase of § Jors of vecant land dated 4 Seprember 1997
made between the plaintiffs as vendors and the defendant as purchaser ("the Agreement®). The 5 lots were known as
Inland Lots Nos, 7439, 7440, 7441, 7442 and 7443, also known aa Nos. 10, 12, 14, 16 and 18 Wharf Road, situated in
North Point (collectively refermed to a3 "the Properties”). The st plaintiff was the registered owner of Inland Lots Nos.
7439 and 7440 whereas the Znd plaintiff wes the registered owner of the other 3 lots of land, The purchase price was
HK$ 290 million. Deposits totalling HK$ 43.5 million had been paid. The completion date stipulated in the Agreement
was 30 January 1998, but because thar was a holiday, it was postponed to the following day, 31 January 1998,

Prior to the execution of the Agreement, the parties had on 28 April 1997 execwied a Chinese letter of intent, This
was followed by 4 Chinese provisional agreement made on 21 Avgust 1997. As early as 9 May 1997, sclicitors for the
plaintiffs had already sent to the defendant's solicitors the title doeds relating to the Properties. By letter dated 16 May
1998, the solicitors for the defendant raised a total of 15 requisitions, 10 of which remained outstanding by the time of
completion. The defendant did not complete on the basis that the plaintiffs had filed to show and give a good title in
the manner provided for in the Agresment. The plaintiffs forfeited the deposits.

On 2 Febtuary 1998, the plaintiffs commenced these proceedings seeking declarations to the effect that the
defendant had repudiated the Agreement and that the deposits had been rightfully forfeited, and also seeking damages
for hreach of the Agreement. The dafendant counterclaimed for declarations that the plaintiffs had failed to snswer
satisfucturily the requisitions raised and the defendant was encitled to rescind the Agreement, and also for the retumn of
the deposits and reimburssment of the abortive conveynneing cogts as well as for a lien aver the Properties,
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The Evidence

The facts surrounding this case are nat disputed. The witmess statement of the only factual witness, Miss Pauline
Tsang, a former employee of the plaintiff, was received into evidence by agreement. Similarly, the exper evidence
adduced by the plaintiff to the effect thal the market value of the Properties was HKS 21 million as at the time of the
completion, was also admitted by consent. The same goes for the defendant's evidence on the amount of the abortive
conveyancing costs and expenses,

The Issues

The primary issues between the pariics arg whether the plaintiffs kad satisfactarily answered the requisitions raiscd,
and whether the plaintiffs bad failed to show and give  good title to the Propertics. The 10 requisitions outstanding at
the time of completion are nos. 1, 2, 3, 6, 8, 10, 11, 12, 13 and 14. Requisitions n08. 6 and & were not pursued by the
defendant at the trial. Broadly speaking, the remaining & requisitions fall into the following catogories:

(1) Easements and rights of way reserved uato the Crown and she Crown
lesses of Intand Lot No. 7444 (Requisitions nos. 1 and 2);

(2) Restrictive covenant in the Crown Leases in respect of user
(Requisition no. 3);

(3) Missing documents (Requisitions nos, 10 and 14);

{(4) OQutstanding contrdbution for remedial works carried out by the Building
Authority (Requisition no. 11); and

(5) Errors in the docurnents a5 to the descriptions of the Properties
(Requisitions nps. 12 and 13),

In addirtion, the plaint{fs also take the point that the defendant had, by offering the Properties for salc by tender,
accepted the title and must be taken 10 have waived any objection on title raised.

Requisition No, [

This requisition, together with Requisition no. 2 below, relate to ¢erigin casements or righty of way crested under
the Crown Leasss relating to the Properties and ity neighbouring lot, Inland Lot No. 7444,

Injand Lots Nos. 7439 to 7444 are adjacent lots. It appears that, previously, there was 4 communal staircase running
through these lots, The staircase stood on the frone portions of the bujldiags previously erseted on these lots. The Crown
Leases of these lots all excepted and reserved unto Her Majesty and ber licensees a free and uninterrupted right o pass
and ropuss the staircase und landings then erected on these lots, The right in respect of Iniand Lot No. 7443 had been
released by a Deed of Release dated 7 October 1996. The rights of way over the other lots had not been released and
remained subsisting.

In the letter dared 16 May 1998, the defendant's solicitors requested the plaintiff to arrange for the release by Her
Majesty ol the vights of way relatiag to Inland Lot Nos. 7439 to 7442 and to let them have the relevant Deeds of

Release.

On 26 Aupust 1997, the plaintiffs' solicitors answered that the plaintiffs had meds an application 1o the Lands
Department for the extinguishments of the rights, and it had been approved subject to the payment of administrative fee,
which the plaintiffy had cffected. The plaintiffs’ solicitors furthar said that they would revert to the defendant's solicitors
once the formal apreement was signed.




2B8-APR-2808B 16:16 D OF JUSTICE +852 2183 9928

raln!

Page 3

By letter dated 16 January 1998, the plaintiffs' solicitors further informed the defendant's solicitors that the
plaintiffs had executed the relevant no objection letters and paid the administrative fee, and undertook to snpply
certified copies of documents upon receipt of the same from the government.

The solicitors for the defendant did not accept these answers. In their letter dated 23 January 1998, they stated that
it was not known whether the gavernment had executed the Deeds of Release and they wore not given any copy of the
Deeds, They asserted that the Deeds are title dosuments relating exclusively to the Properties, They therefors insisted
on the plaintiffs producing the original Deeds of Release duly executed by the government and registared upon
completion. The salicitors for the defeadant also asked for certified copits of the Deeds be provided in the meantime.

The solicitors for the plaintiff respanded by letter dated 26 January 1998, enclosing certified copies of the
correspondence between the plaintiffs and the govemment and also copies of the engrossed Deeds of Releasge, the terms
of which had been agreed with the government. They said that the Deeds were in the course of execution by the
government. They observed that the execusion of the Deeds is a matter of formelity since the government's offer to
release the rights had been accepted and the plaintitf had paid the relevant foes.

By lctter of 27 January 1998, the defendant's solicitors disagreed thar the cxecution of the Deeds is mere farmality,
They referred 1o the leter from the Lands Department making the offer, whicl stated that the offer was not intended to
create any legal obligation, whether by acts or part performance, and that the government will not aceept any Jega)
obligations unless the necessary legal documens have been duly executed and registered. They therefore mainmined
that the original Deeds duly executed and registered had 10 be delivered at completion.

The Deeds of Release were subsequently executed by the gavernment on 5 February 1998 and registered on 29
May 1998, -

It can, be geen from the correspondence summarized above that the objection of the defendant falls into 2 parts, The
first relates to the plaintiffs' failure to secure the exccution by the govarnment of the Deeds of Release prior to
completion. The second part concemms the plaintiffs’ inability to deliver the duly executed and tegisteved Deeds of
Release npon completion.

In answer to the firsi part of the objectlon, the plaintiffs pleaded in the Statement of Claim end leading courscl
argucd that there 15 no blot on the title and there is no risk of the governmenr enforcing the rights. | agree. The
communal staircase that farmerly stood on and ran throuph these lots was no longer in existence. This fact is readily
ascertaingble from an inspection of the Properties, which will reveal that the lot adjacent o the Properties, Inland Lot
No. 7444, had been redeveloped jointly with other neighbouring lots, and there is no staircase either on Lot No. 7444 or
running chrough these Jots, What is now al the front of sll these lots is a pedestrian walkway that forms part of Wharf
Road. There is in reality no way by which the government can exercise or cnjoy the rights reserved unto her.

Further, the acts of the government In making a formal offer for the relense of the rights, in requesting and
Accepling payment of administrative and registration fees for the release and in agreeing with the plaintiffs the terms of
the Decds of Releyss are clear indications of the povernment's willingness and agreement to forepo the rights reserved
under the Crown Leases. [t ig true that the matter cannot be considered as final and seeured uniess and until the Deeds of
Bxecution are executed by the government. b is also not entirely correct to describe the axecution of the Deeds s mere
formality, given the terms of the letters of offer from the Lands Depertment. In my judgment, however, the possibility
of the government retracting from her position and refusing 10 executs the Deeds is entirely remote. Thers is no reason
why the government would wish © do sq, given the demolition of the staircase and the construction of Wharf toad.

In the case of Jumbe Gold Investment Lid. v Yucn Cheong Leung & Another [2000] LHKLRD 935, Bokbary PJ, in
doaling with an unwaived breach of condition giving rise to & right of re-entry by the government, observed that (at
p.I7C-DY:

P.B3-15
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"The question is therefore whether, assuming that the Government

has that right, there iy any real risk that it would actually take the
drastic step of enforcing it to the detriment of innocent owners. 1
entirely agree with Mr Justice Litton PJ that the correct answer is in
the negative. Tt ig stoply not In the nature of good government to hamm
innocent people unnecessarily like that. Accordingly, it is safe to
proceed on the busis that the Government would ncver do so.”

In my view, these observations are entirely applicable lo the present case. The purchaser's concern that the
govemment would rofusc to excoute the Deeds of Release and/or would enforce the rights of way is not barne ous by the
facts and circumstances of the easo, notably the development of the lots in quesiion since the granting of the Crawn
Leases and the attitude of the govemment as manifested by the steps she had taken leading to the preparation of the
Deeds of Release,

The defondant had pleaded and counsel had argued that the plaintiffs' solicitors had never asserted in their answers
to this requisition that there is no risk of enforcement by the government. Instead, the plaintiffs had chosen to procure
from the government Dezds of Release. That being the case, it is not open to the plaintiffs now to rely on this ground as
saying that they had satisfactorily answered this requisition. Reliance is placed on the well known case of Acrive Keen
Indusiries Limited v Fok Chl-keong [1994] THKLR 396 which demanstrates that a vendor who has a good title must
nevertheless show  good title by answering requisitions satisfactorily.

It is not in dispure that the plaintiffs’ solicitors had not mentioned in their snswer to this requisition that there is no
risk of enforcement by the government. But that in my view is not fatal. In this conncction, it is important to appreciate
what 18 required of an answer to a requisition and of the vendor or his solicitors' duries in relation thereto. Lition J.A. {as
he then was) in Active Keen Induseries Limited (a1 pp. 407 & 413) had observed that the vendor's duty to answer
requigitions is 0ot an ongrous one. What is required is that the requisitions should be answered in a straightforward
manner ead with candour, 80 thart the purchaser can he reasonably confident that all the relevant facts are revealed and
be able to decide whether the vendor hes & good title. The partics' solicitors are not expected to act as advocates and 1o
"bandy propositions of Jaw”, Ultimately, it is for the perties 1o decide for themsclves what the legal position is, based on
the facts and circumstances made known 10 them,

In the present case, the plaintifls' solicitors had in their answers set out the communications they had with the
government and the events leading to the preparation of the engrossed Deeds of Release. Copies of the relevant
correspondence and documents had also been supplied. The manifested attitude of the govermnment must be obvious to
the defendant's selicitors. It is then for the defendant's solicitors to form an opinion as 10 whether there is any defect in
the plaintiffs' title, In srriving at a conchusion on the title, it must necessarily involve a consideration as to the risk of the
government enforcing the rights of way or the lack of it. This is because a reasonably competent conveyancer will
appreciate that s goad title does not moun a perfect title.

Mr Lam, counsel for the defendant, submitted that the plaintiffs' solicitors had not disclosed all the relevant matters
to the defendant. What were sid to be omitted were the photographs depicting the previous conditions of the Propertics
and the neighbouring lots and information as to the redevelopment of Inland Lot No. 7444 in about 1983. As ta the
latter information, altbouph it did not foem pas of the mswers to this requisition, it was supplied in conneetion with
requisition no. 2, which is also a requisition on the relcvant rights of way. At any rate, the Praperties were to be sold on
an "as it" basis and the defendant declared under clause 21 of the Agreement that it had duly inspected the Propertics. A
physical inspection of 1the Properties will reveal the fact of a redevelopment incorporating Inland Lot no, 7444 and thar
of the demalition of the siaircase praviously running through the Properties and Inland Lot no. 7444. The omission to
supply photographs depicting the condition of tke Properties and the neighbouring lots before the buildings on the
Properties wers demalished 15 therefore also immaterial.

I turm to the second purt of the objection under this requisition. The defendant's case js that the Daeds of Release
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fall within the meaning of "Crown lease" under the [nterpretation and General Clauses Qrdinance, cap.! and for the
purpose of the Conveyancing and Property Ordinance, cap.219. As such, it iy incumbent upon the plaintiffs to furnish
them upon completion.

I aceept that under section 3 of the Interpretation and General Clauses Ordinance, "Crown lease" extends to cover
"any instrument whereby the term of a Crown lease may have been ¢xtended or the provisions thereof varied”,
Accordingly, any deed for the relense of the rights of way reserved under the Crown leases relating to the Praperties will
come within the definition of "Crown lesse”. However, [ do not accept that the plaintiffs’ inability to deliver the
properly éxseutsd Deeds of Registration upon completion amounts ¢0 4 failure to show good title for the purpose of
section 13 of the Conveyancing and Property Ordinance. This is because the Deeds of Release had not been exceuted by
the government before the completion date. They only came into legal existence upon being executed by the
povernment. That being the case, they did not form pan of the Crown lease or part of the title dacuments 1o which the
dcfendant was cntitled upon completion. In this regard, the cases of Liv Tak Kin v Chan Yiu Kai [1998]4 HKC 362 and
Earning Code Ltd v Lau King Lin HCA No. A3874 of 1991 (unreporved) are distinguishable. In both cases, the
documents that the vender failed to produce, being consent letter and Letter of Modification, werc already in existence
at the time of completion. The documents were therefore part of the title docurnents a0 that failure to produce them
amounts Lo failure 1 show good title. In shorm, the obligation to deliver titte docurents cen only relate 1o documents
already in existence, but not to documents yet 1o be created.

In the eitcumstances, I consider that the pinintiffs had sufficiently answercd this roquisition.
Regquisition No. 2

"This requisition concerns the right of way created over Inland Lot Mo. 7443-in favour of Inland Lot No. 7444. The
Crown lease of lnland Lot No. 7443 excepted and reserved unto Her Majesty and the lessez of Inland Lot No. 7444 a
free and uninterrupted right to pass and repass the staircase and fandings erected on the front portion of the buijding
then erected on Inland Lot No. 7443. The right reserved in favour of the Crown had been extinguished by a Dead of
Release executed in 1996, leaving only the right in favour of the lessee. A reciproeal right was reserved in favour of the
lessce of Inland Lot No, 7443 under the Crown lease of Inland Lot No. 7444,

Under this requisition, the defendant asked the plaintiffs to furnish evidence to prove that the right of way had been
released by the lessee of Inland Lot No. 7444, The plaintills' solicitors replied that the ght in question is a common
staircese right of way shared by Inland Lots Nos. 7443 and 7444, and thar the right of way had been extinguished by
abandonment due to change of land use. '

The defendant's solicitors in the lotter of 28 August 1997 (mistakenly dated as 29 Auguat 1997) sought clarification
as to whether there was consent or waiver from the lessee of Inland Lot No. 7444 before the staircase was demolished.
The plaintiffs' solicitors then forwarded a copy of the Deed of Release executed by the government in 1996.

By letter dated 23 January 1998, the defendant's solicitors replied that they did not aceept the answer given by the
plaintiffs’ solicitors as being sufficient. In particular, they pointed out that abandonment is a matter of fact and
inference. They did not consider the merc fact of the staircass being demolished as sufficient 10 suppont an inference of
abandonment and thers was no evidence to suppor the assertion thel the right had been abandoned by change of land
usc, The defendant's soliciters further referred 1o the judpment of Masan J. in the Australian case of Treweeke v 36
Worsefey Road Pey Lid, (1973) 128 CLR 274, which is to'the cffoet that the owner of an sasement, by resorting to an
alternative access available, is not to be taken as having abandoned the eascment.

By letter dated 26 January 1998, the plaintiffs’ solicitors contended that all the evidence indicated that the right of
way had been extinguishod. They pointed out that the neighbouring lots had been redeveloped and the new building that
way erected straddled B different lots, but there was no staircase adjacent to Inland Lot No.7443. They further pointed
our thar as a result of the redevelopment, the right over Tnland Lot No, 7444 in favour of Tnland Lot 7443 had similarly
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been cxtinguished.

The defendant's solicitors by letter dated 27 January 1998 maintained that the requisition had not heen satisfactorily
answered. They were of the view that there wus no evidence to support the assertion of the right being extingpished and
they also could not see the relevance of the redevelopment and the erection of the now building on the neighbouring
lots.

The issue here is whether the right in favour of the lessee of Inland Lot Mo, 7444 had becn sbandoned and
extinguished. It is commen ground that sbandonment of easement iz a question of fact, and thet non-weer per se is not
conclugive evidence of abandonment. But where there is surrounding circumstances indicating clearly an intention not
to resume the uscr, then & presumption of s release of the casemont will arise and the easement will be losc: see the
Judgment of Sir Emest Pollock M.R. in Swan v Sinclair [1924] | Ch 254, 256 cited in Gale on Easements (16th edition)
para. 12-63 at p.433.

The communal staircese that used to stand on the Properties and Inland Lot No. 7444 had clearly heen demolished,
Inland Lot No. 7444 had further been redeveloped jointly with other neighbouring Iots to form 2 multi-storey building,
There is no staircase running along end through Infand Lots Nos. 7443 and 7444, There is also, as observed under
requisition no. 1, the construction of Wharf Road togcther with a pedestrian walkway in front of the Peoperties and
Inland Lot No. 7444, These facts, taken wgether, constilute ¢lear and overwhelming surrounding circumstances
indicaring that the right of way cannar and will not be revived.

In addition, as Mr Tang, 5.C,, for the pleintiffs pointed out, the right of way in question iz not a free standing right.
There are similar and reciprocal rights involving the other lots comprising the Properties. With the demolition of &ll the
buildings on the Properties and the plan to redevelop the entire gite into a hotel, all the other rights would have been
extinguished, leaving only the right involving Inland Lots No. 7443 and 7444. In practical terms, there cannor he any
enjoyment of the right by the lesssss of any of these lots, given that the subject matter is a communal or common
staircuse that ran along the front portions of all these lois. And when Infand Lot No. 7444 had been redeveloped jointly
with other iots to form a large buildiog and there is no stuircase linking to Inland Lot no. 7443, it must be clear beyond
doubt thar zll the rights concerning the common staircase no longer exists.

Mr Lam submirted that detailed evidence supporting abandonment, such as photographs and the Deed of Mutual
Covenant of the redevelopment incorporating Inlend Lot No. 7444, had not bsen supplicd by the plaintiffs’ solicitors in
the course of answering the requisitions. It was also seid that the information regarding the redevelopment and the
construction of 4 new building was only disclosed ghortly before the completion date, Mr Lam supgested that it would
not be fair to expect the defendant's solicitors to accepr this as a sufficient answer to the requisition.

I accept that, it appears from the letters dated 29 August 1997 and 23 January 1998, the defendant's solicitors was
labouring under the misconception that the plaintiffy’ solicitors were referring to the demolition of the staircase on
Inland Lot No. 7443 when they said that the common right of way had been extinguished by change of and use. Mr
Lam did not suggest, und 1 do nol consider it is open to the defendant to say, thar the answer piven by the plaintiffy'
solicitors had in any way contribured to that misconception. Although the plaintiffs' solicitors could have claborated on
the change of land us¢ in their first anawer, that answer is not mislepding. It is elso 1o be noted that the defendant agreed
thar it had made physical inspection of the Properties before signing the Agreement. [ do not regard the non-provision of
the photographs depicting the Properties and the nsighbouring lots or the Deed of Mutual Covenants of the
redevelopment a3 being material.

In my view, any misconception of the defendant's solicitory must have been dispelled by the reply from the
plaintiffs' solicitors of 26 January 1998, which indicates that, as a result of the redevelopment on the neighbouring lots,
there is no longer any staircase, and that the reciprocal right in favour of Ioland Lot No, 7443 had also bean
extinpuished. Although this reply came shortly before the scheduled completion date, it did nat come too late. The
selicitors had been comesponding on this requisition for a considerable period of rime, and the point of extinguishment
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by abendonment had been canvassed. Thers 15 sufficient time and material 1o enable the defendant's solicitors to
properly consider the plainriffs’ answers and to form & view oh the sufficiency of them.

I would also add thar, even withour the benefit of the answer in the letier of 26 January 1998, i1 should have been
obvious to the defendant's solicitors that, given the circumstancas and, in particuler, thar the right in question is not a
free standing right. there is no real risk of the owncr of Inland Lot No. 7444 enforeing the right,

In summary, I consider thst the plaintiffs had satisfactorily answered this requisition.
Requisition Na. 3

This requisitfon relates to & cestriction in the Crown leascs of the Propertics as to user. Under the refcvant Crown
leuses, it was provided that the lots or any part thereof should not be used for the trade and business of, inler slia,
victualler or taveru-keeper without the previous licencs of Her Majesty. It is comnan ground that the Properties were
intended to be developed into a hotel, Both the Buildings Authatity and the Town Planning Board had given approval
for the intended devclopment. The plaintitTs bad also given undertakings to the Lands Tribunel to develop the Properties
into 8 hotel in accordance with the pians approved by the Buildings Autherity,

In view of the restrictive covonant and the intended development, the defendant asked whether the plaintiffs had
obtained the requisite licence from the governmen for the intended user, The plaintiffs' solicitors answered that the
plaintiff's application for removal of the covenant had been approved subject o the payment of adminiswrative fee,
which had been paid. By letter dated 30 Seprember 1997, the plaintiffs' solicitors sent a copy of 2 Jetter from the Lands
Department dated 24 September 1997, indicating no objection to modification of the Crown lease, The plaintiffs'
solicitars, in a later lotter, undertook to provide cenified copy of any document to be received from the govemment.

The defendant’s solicitors did not accept the answers. Ry letter dated 23 January 1998, they pointed out that the
No-Objection letters to be executed by the govemment form part of the Crown lcase, and are Litle documents to be
fumnished by the plaintiffs ar completion. They also ssid that the Lands Department's letter staved that thera was no
binding contract between the plaintiffs and the government unril the No-Objection fetters had been executed and
registered. They therefore requircd the plaintiffs 10 deliver on completion the duly executed and registered
No-Objection letters.

By letter datcd 26 January 1997, the plaintiffs' solicitors replied that there was already a contract berween the
plaintiffs and the government in that the formal offer to remove the restriction made by the government had been
aceepted by the plaintiffs on 5 August 1997 The cxecution of the No-Objection lener is therefore merely to formalize
the contract, It was also pointed out that the plaintiffs and thelr morgagee bank had already signed and returned the
No-Objection letters for execution by the government.

The defendant, relying on the reasons they gave in relation to requisidon no. 1, disagreed that the execution of the
No-Objection letters is 8 mere formability. They insisted that the original of the duly executed and registerad
No-Objection lerter had to be produced at completion for the purpose of showing and passing good title.

The No-Objection letters were eventually executed by the government on 5 February 1998 and registered on 4
March (996,

The srguments and principles of law involved in this requisition ere similar 10 those under reguisition no. 1.
Principally, the plaintiffs argucd that there 19 no real risk of enforcement of the restrictive cavenant by the government.
That in my view must be cortect The series of scts of the government, swerting from offering to remove the prohibition
to the issue of unsigned No-Objection letters, cun cnly be consistent with an intention 1o remove the prohibition under
the Crown lease und nol 1o enforce the restriction. There is also no good reason for the government to wish to withdraw
fram thar position and refuse to cxccute the No-Objection lettars, considering that the intended development had been
approved by various auchorities and the Lands Tribunal. For the reasons set out under requisition no. 1, I do not agree
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that this point about no risk of enforcement is not open to the plaintiffs because it had not been specifically raised in
their angwers. This point must be part and pareel of the wider question of whether the plaintiff had shown a good title.

As in the case of the Deeds of Release, while [ aceept that the No-Objection Letters, being variations of the
provisions of the Crown leases, come within the definition of "Crown leases", I do not agree that the plaintiffs had ta
deliver the duly execured and registered No-Objeetion letters in order to show and give g good title, These letters were
executed and created subsequent to the completion date. They did not form part of the title documents in existence. The
plaintiffs' obligation under section 13 of the Conveyancing and Praperty Ordinanee therefore docs not extend to them,

The plaimiffs had pleaded and argued thet this requisition does not properly relate to title in that there was no
warranty or representation 5 1o the suitability of the Properties being used for hotel purposcs. Under clause 22(a) of the
Apreement, the defendant agreed that it shall satisfy itself as w the permitted user of the Properties by making the
relevant enquiries. Under clauses 29 and 30 of the Agreement, however, the sale was with the benefit of the approval for
the development of a hotel and subject to the plaintiffs’ undertaking to the Lands Tribunal 1o redevelop the Properties in
accordance with the approved plans for the construction of a hotel. Further under clause 32, 1he defendant undertook to
observe the said undertaking given to the Lands Tribunal and to indemnify the plaintiffs against liabilities arising from
non-compliance. In the circumstances, it is rcasonable for the defendant to have raised the requisition.

Nevertheless, for the reasang set out above, | 2m of the view that the requisition has been sarsfactorily answered.
Requisitions No. 10 and 14

Both these 2 requisitions refate 10 missing documents and §inée the argumens involved are similar, they will be
dealr with together.

Requisition no. 10 concetns o Crown leasz of lnland Lot No, 7441, The plaintiffs could only produce a certified
copy as the original was never in the plainiiffs' possession. The defendant was not satisfied with the certified copy, and
insisted on the production of the original or, alternatively, 4 statutory declaration that the Crown lease had been lost or
mislaid, if that was the case.

Requisition no. 14 concerns the Deed of Release in respect of the right of way over Inland Lot No. 7441, Again, the
plaintiffs could only produce 8 certified copy of it on the basis that they could not obtain the original The defendant did
not accept the explanation and insisted on the delivery of the original Docd at completion.

The issue here is whether the plaintffs can use certified copies instead of the originals in giving good title. Mr Tang
8.C. argued that the plaintiffs are entitled to do so based on a joint reading of clause 7 of the Agreement and aection 13
of the Conveyancing and Property Ordinance. Clanse 7 reads:

"The Vendors shall show and pgive good title to the Properties in
accordance with Section 13 of the Conveyancing and Property Ordinance,
Cap. 219, and prove at his own expense and at the like expense shall
make and furnish to the Purchaser such centified copics of any dozds or
documents of title wills and maners of public record 25 may be
necessary to prove such title. The costs of verifying the title by
inspection and examination including search fees shall be bome by the
Purchaser who shali also, if he requires copies of any documents in the
vendors' possession relating 1o other premises retained by the

Vendors as well as to the Properties, pay the costs of such cermified
copies.”

The relevaor pait of section 13 of the Conveyancing and Property Ordinance provides that:
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(1) Unless the contrary intention is expressed, a purchaser of
land shall be entitled to require from the Vendor, as proof of title to
that land, only production of the Crown lease relating to the land sold

(2) Where this section requires the production of any document, it
shall be sufficient to produce a copy -

(u) sttested, before 1 November 1984, by 2 solicitors'
clerks; or

(b) certified by a public officer or a solicitor, to be a trug
copy."

The argument of Mr Tang S.C. is that clause 7 entitles the plzintiffe to show as well as 1o give title in the manner
preseribed by section 13. This is so notwithstanding that section 13, on its own wordings, deals only with proving ritle,

In Yiu Ping Fong v Lam Lai Hing Lana [1998] 4HKC 476, Yuen J, in considering the mesning snd effect of gection
13 of the Conveyancing and Property (irdinance, held that the effect of section 13(2) is merely to facilitate the proving
of title, bur not to exonerate the vendor from producing at complction the original title decds and documents. Mr Tang
5.C. accepted this. In construing & cleuse relating to title In the sale and purchase agreament, Yuea I, further held that
the particular clause does not have the effect of absolving the vendor from his obligation of producing the original tite
deeds and documenis, and that much clearer language would have to be used to schicve that effect. The relevant clause,
which Yuen J. was construing, reads as follows;

"“The Vendor shall show and give & good tille w the Property

pursuant to Section 13 of the Conveyancing and Property Ordinance, Cap.
219 at his own expenses and he shall ar the like expense make and
furnish to the Purchascr such atteated or certified copics of any deeds

or decuments of title, wills and matters of public record including
occupation permit 43 may be necessary o prove such title, The costs of
verifying the title by Inspection and exemination including search fees
shell be borne by the Porchaser.”

It can be readily secn that this clause is rather similar to clause 7 in the present case. The essential differonce lies in
the edditional words of ", and prave" in clause 7 afier the reference to section 13 of the Conveyancing and Property
Ordinance. Mr Tang S.C. arpued that the additivnal coma and the wards "and prove” indicats that clause 7 should be
read a9 comprising 2 parts. The first is dealing with the manner of showing and giving of title where it provides that
good title shall be proved and made in accordence with gection 13. The gecond is to deal with the vendor's liabiliLy 88 o
the costs of proving title by certified copies. It was said that clause 7 should therefore receive a construction different
from that of the clausc in Yiv Ping Fong , so that certified copies are sufficient to give a good title, | am unable 10 agree
with this submiszion for the following reasons.

Although the use of the coma does break the firse sentence of clavse 7 Into 2 parts, the first part of the sentence
cannot he read and construed ag having the effect of ¢nubling the vendor to give title by the mere production of certified
copies of title doeds and documents. This is because the proving of title is but one step in the giving of title. The words
of "show and glve a pood ritle to the Properties in accordence with Section 13 of the Conveyancing and Property
Ordinance, Cap. 219" in the first part of the first sentence is doing no more than saying this. Its effect is only to enable
the plaintiffs ta prove title, ag part of the process of giving title, by sending certified copies of the documents, as




28-APR-2088 16:19 D OF JUSTICE +852 2180 9928

o~

Page 10

stipulated under section 13, [n as much as section 13 docs not affect a vendor's right under the common law to have
possession of the original tifle deeds, the first part of the first sentence in clause 7 of the Agreement does not in any way
reduce that right.

Secondly, it is plain that the proprictary right 1o poesession of the gripinal title documents ig an important right on
the part of an owner: Yiu Ping Fong , op cit, at pp.443¥-G, 484H-4858. Accordingly, as Yuen J. observed, clear
languags s required before the Court will hold that a vendor's right o have the original title documents haz been
curtailed. Such clear language is not present in clause 7 or other paris of the Aprésment. It is, for instance, open to the
vendor to stipulate or for thu partics to agrée thar the purchaser is not entitled to jnsist on the producrtion of the originals
of all or some of the title deeds and documents. On the contrary, clause 8.of the Apeeement provides that the vendor
shall deliver to the purchaser such of the documents of title as relare exclusively to the Properties, withour in any way
limiting the scope to certified copies of these documents of tille, Mr Tang 5.C. submitted that clause § has 10 be read
subject to clause 7, but that is not bornc out by the express words. Nor is there any good reasons or circumstances for 50
implying. A plain reading of the 2 clausss does not show them to be mutually exclusive and [ do not consider that the
general words used in the first part of the first sentenco of clause 7 should be construcd as gualifying clausc 8.

The plaintiffs are therefore not entitled to deliver certified copies of the Crown Lense and of the Deed of Release
for the purpuse of giving a good title. The inability of the plaintiffs to deliver the oniginale at completion smounts to a
breach of their obligation to give goad title. The defendant is entitled not to compless snd 1o reseind the Agreement,

Requisition No, 11

‘This requisition erises from a letter dated 15 June 1990 from the Buildings and Lands Department. In the
Agsipnment dated 15 August 1991, it was stated thut the assignment of In)and Lot No, 7442 was subject 1o this letter. In
this lettcr, the Buildings and Lands Depastment advised that they intended to invoke sectian 2B(3)(b) of the Buildings
Ordinance &nd to cerry out remedial works to cermain drains and sewers and to recover the sosts from the owners
subsequently.

The defendant's solticitors enquired whether the remedial work had been camied out and whether the costs had been
paid {n full. The plaintiffy’ solicitors forwarded a ietier (rom Messrs. W.I. Cheung & Co., solicitors for the 2nd plaintiff's
predecessor-in-title, o the plaintiffs' solicitars dated 28 Aupust 1996 advising that their client had not been called upon
ta pay the costs of the remedial work, and undertaking (0 pay the contcibution payable upon demand from the authority.

The defendant's solicitors did not accepr the lener from Messrs. W.1. Choung & Co. as being sutficient. They took
the view that non-complisnce with & building order constitnied an undischarged incumbrance and that the undertaking
given by the 2nd plaintiff's predecessor-in-title is of no value to the defendant, They thercforc required evidence to
prove that remedial works had been carmied vut 10 the sarisfaction of the Buildings Department and that all costs of the
government, if any, had besn paid in full. The plaintiffs' solicitors responded that the letter is only advizory in nature
and the risk of any enforcement action is remote.

It is obvious that the defendant's solicitors were mistaken as 10 the effisct and purport of this letter firom the
Buildings and Landz Department and the cffect of scclion 28(3)(b) of the Buildings Ordinance, Section 28(3)(b) was
amended in 1992, Under the unamended version, the Building Authorily may, where it considers the drains or sewers of
any building are inadequate or in a defective or inzanitury condition, ¢arry out the drainapge works and recover the costs
thersof from the owner of such building. The letter of 15 June 1990 therefore does not involve any building order, but is
a notice of the Building Authority’s intention to carry out the remedial work end to subsequently recover the costs from
the owners. Thert is therefors no question of non-compliance with & building order. The defendant's requisition in this
repard is misconceived.

Mr Lam for the defendant however rested his argument on anolher basis. Subsequent enquiries made with the
Buitdings Department reveal that the remadial works had been completed on 5 Qctober 1993. However, the amount of

P.18-15



28-APR-2008 16£:19 D OF JUSTICE +852 2188 9928

it

Page 11

contribution paysble is etill in the course of being finelized and the demand notes have yét to be issued, Mr Lam
therefore argued that the plaintiffs should have disclosed such a liability to the defendant because it is only a matter of
time that the domand would be madc and it is incorreet 1o say thel there is no risk of enforcement action.

In determining whether there is any risk of enforcemens, one rust look at seetion 33 of the Buildings Ordinance,
which deals with the recovery of costs of works by Building Authority. Sub-seetion (9) empowers the Building
Authority to register against the (itle of sny properly a certificate selling out the payment liability. The certificate so
registered shall congtitute a first chargs o the properry. However, the Proviso 1o subsection (9) also provides that the
liability under the subsection shall not acerue against a bona fide purchaser for valusbie consideration who, subsequent
to the completion of the worlw and before the registration of the cortificate, has acquired and registerad an interest ia the
property.

It is plain from the Proviso to subsection (9) that there crn be no risk of enforeement action insofar as the defendant
is concemed. The defendant had acquired an interest in Intand Lot No. 7442 by the Agreement, which was registered in
the Lands Registry an 25 September 1997, The amount of contribution, let alone the issue of cerlificate on payment
liability, had not been finalized by then. The defendant cun clearly avail itself of the Proviso. Viewed in thig light, the
alleged non-disclosure of liability or, a3 Mr Lam put i¢, the failure to advise thar the works had been completed ig no
cause for complaint. There is in short no substancc in this requisition.

Regulisitions No. 12 and 13

These 2 requisitions concem errors in the description of the Propenty in 2 documents. Requisition no. 12 rclates to
the description of Inland Lot No. 7443 in an assignment executed in 1981, J4 the rechial to the essignment, the 1ot no. s
mistakenly referred 1o as “7334". As for requisition no. 13, it concerns the descriptions of Inland Nos. 7443 and 7442 in
an assignmoent executed in 1996 between the 2nd plaimiff and its predecessors-in-tie. In the Scheduvle that containg the
deseriptions of the property, the 2 lots were said to he shawn and coloured "pink harched green” on the plans sttached w
their respective Crawn leases, when in fact the lots are cotonred "pink and pink hatched green” on the said plans.

The defendant's solicitors requested for both errors w be recvified. In relation o the 1981 assignment, the plaintiff's
solicitors ook the view thar recrification was not necessary as the error was only in the recital. Upon the insistence of
the defendant's solicitors, the plaintiffs procurcd the solicitors who prepared the assignment to effect the rectification
und forwardsd a certified copy of the reetified assignment 1o the defendanys solicitors. The defendant did not accepl that
and Ingisted thar the rectified assignment duly re-regisrered be availsble by completion.

Mr Lam, in the course of his submissions, in my view, fairly and rightly accepted that the error in the 1981
agsignment is loss important. This error, which is clearly 8 lypographical ong, appears only in the resital of the 1981
Bssignment, The description of the lot has been carrectly set out in the main body of the assignment, Even without the
rectificarion mada, the assipnment carmor be said to be defective as such. Certainly, it does not amount to any blot or
defect in the title. This requizition cannot stand,

As to the 1996 assignment, again upon the insistence of the defendant, the plaintiffs’ solicitors caused the
gssignment to be rectified and the rectification injrialled by a solicitor of the firm, and sent it to the Lands Office for
re-registration, after the defendant's solicitors refused to attend to the re-registration. Tho defendant's solicitors
considered it insufficient for the roctification to be initialled only by the solicitor. They further insistad on the delivery
of the duly rectifisd and re-registered assignment at completion,

It transpires from the subsequent correspondence exchanged between the plaintiff's solicitors and the Landg Office
that the latter took the vicw that ths amendment is a materiel one such that the rectification should be initialled by both
partics or by sither parly wgether with the auesting solicitar. The Znd plaintff eventually also inftialled the assignment
apd the recrified assipnment was re-registered.

In the 1996 assignment, the 2 lots in question are described as: "ALL That piece or parcel of ground sittate lying
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and being st North Point Hong Kong and regisiered in the Land Registry as INLAND LOT NO, 7442", in the case of
Inland Lot no. 7442, and "INLAND LOT NO. 7443", in the case of Inland Lot no, 7442, "TOGETHER with the
messnages erections and buildings thereon (if any) which said piece or parcel of ground is shown and coloured pink
harched green on the plan attached to the Crown Lease (as described in paragraph 2 of this part)", The part of the plans
attached to the respective Crown leases that {s coloured "pink hatched green” cavers the areas subject to the respestive
rights of way. The bulk of the lots are in fact coloured pink on the respective plans,

-Mr Tang 8.C. argued that it is obvious from the opening part of the verbal description in the Schedule that the 1996
assignment relates to the whole of Inland Lot Nos. 7442 and 7443, as opposed enly 1o parts thercof or the pants covering
the rights of way. The clericel errors in the references to the plans are therefore immalterial.

Mr Lam, on the other hand, referred to a passage in Sihombing and Wilkinson, Hong Kong Conveyancing, Law and
Practice , volume 1{A) para. 213 that was quoted in the judgment of Cheung I. in (freen Park Praperties Limited v
Dorku Limited (unreported) HCARS64/1 998, The passape reads:

“Where property is assigned both by way of a vorbal property
description and reference to a plan, it is important that the draftsman
makes it ¢lear whether, in the case of inconsistency, the plan or the
verbal description should prevail, If the plan is to prevail over any
propetty description, the appropriate words used should be that the
property is ‘more particultarly delinzated .. on the plan annexed

to assignment memorial number ..."; Eastwood ¥ Ashion

[1915] AC 900 (HL). If, however, the property description is 1o
prevail, the appropriate wording should be that the plan is ro bg used
‘for the purposes of idemtification only'; Wigrinion &

Milner Ltd v Winster Englneering Lid [1978] 1 WLR 1462."

Mr Lam argued that the sbsence of such words as "for identification only" renders the errur in the reference (o the
plan & defeet in the agsignment and also a defect in the title.

* There can be no doubr that the errors in the 1996 assignment are clerical errors. Stictly speaking, there is no
inconsistency berween the verbal description contained in the assignment and the delincations of the lots as eppear on
the plans attached 1o the Crown leases. The 2 lots are correctly identified in the plans. The error is within the assignment
itzelf, namely, in the cross-reference to the plans. Thig heinp the case, the absence of the words "for identification
purpoae” to indicats that the plansg are subordinate to the verbal description is not significant. Firstty, the absence of
those words does not give the plans any predominsnce over the verbel deseription. Secondly, in deciding what propenty
is iended to be passed under the conveyance, ane would have 10 Jook at the whole of the conveyance, Accordingly,
whar is more important is whether the explicit verbal description in the 1936 assignment hag sufficiently and clearly ser
out the praperty to be cenveyed. If it is sufficient, the plan must be weated as subordinate and is to be disregarded in the
event of any inconsistoncy: scc Emmir on Title , 19h Ed., para. 17.012

In this cass, the verbal description explicitly states that the property to be conveyed is the whole of Inland Lots Nos.
7442 and 7443. The cross-reference to the plans has to be read subject to this explicit description. Any suggestion that
the asaignment is only to convey the portion of the 2 lots that cover the rights of way is uncealistic upon & construstion
of the whole conveyance and considering that the consideration stipulated is § 48.6 million, The references 1o the plans
atrached to the Crown leases must be regarded ag subordinate. Bven if one were to tumn to the plans, one would have no
difficulties in ascertaining the boundaries and locaton of the 2 lots in question. I do not cansider that the clerical crrors
in the 1996 assignment arc fatal or of such significence as to amount to o doubt or defeet in the plaintitfs ride to the 2
lots,

Mr Lam argued that it is not open to the plaintiffs to say in these procecdings that rectification was not necessary,
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since the plaintiffy had, in response (o thig requisition, proceeded 1o rectifieation and re-registration. In support of the
argument, Mr Lam rcferred to the casc of Lin Tak Kin v Chan Yiu Kai |, op cit. In that case, ons of the requisitions raised
was that there was a discrepancy in the description of the property between the schedule and the reservarion clavse in an
assignment, The vendor procured the assignment to be amended and initialled by the attesting solicitors, The purchaser
ingigted that the signatures of the avsignors were required. The vendor's solicitors disagreed on the basis that the errors
were typographical. At the hearing of the vendor and purcheser summons, counsel for the vendar argued there could be
no doubt in the title cven without the amendments. Deputy Judge Chung (as he then wag) agreed with counsel for the
purchaser that as this argument had not been raised in the correspondence by the solicitors and that the solicitors bad,
instead, procceded to procure the amendments and arrange for re-registration, it was ton late to raise it at the hearing.
Accordingly, he held that the requisition was not satisfactorily answered.

In the present case, the plaintifls' solicitors had in their letter dated 26 August 1997, stated that they did not
consider rectification and re-registration were necessary. They also observed that the plans were for reference only. It is
true thar, upon the insistence of the defendant's solicitors, they eventually proceeded to cffect the rectification and to
arrange for re-registration. But the fact remains that the argument raised by Mr Tang 8.C. ar this trial is not en entirely
new one such that It ought not be considered in deciding wherther the plaintiffy' answer was sufficicnt.

Mr Lam further pointed out that the letter dated 26 January 1998 from the pleintiffs' solicitors was misleading in
stating that thc amended assignment had been accepted for registration and the assignment had been registerad. The
amended sssignment was in fact pending registration. Mr Lam submitted that the plaintiffs' solicitors had thecefore
failed to fulfil the requisite duty in enswering requisition as sct out in Active Keen Industries Limited | op cil.

It i certainly incorract for the plaintifts’ solicitors 1o say in their lettor that the amended assignment had been
accepted for registration or that it had been registered. The solicitors were probably too presumptuous or over-confident
in so stating. T would nat however be prepared to suy that they were acting without candour or were conscicusly
misleading the defendant. The fact of the manter is that the requisition of the Lands Registry was only raised on 27
February 1998, Nowwithstanding ell these, the incorrect statement about the registration of the amended aggignment is
immaterial as there is neither doubt nor defect in the plaintiffs’ title even without the rectification, ot alonc the
registration of the amended assignment. The failure to complete the rectification process and/or to deliver the
re-régistered assignment upon completion does not amount to & failure to give or make good title. This requisition no.
13 thercfore fails.

Wajver and Aceeprance of Title

Tt is not in dispute that the delendant had in or about Qctober 1997 offored the Propertics for sale by tender. On this
basis, Mr Tang §_C. argued that the defendant had accepted the tide ar must be taken to have waived any gbjection on
title ruised by them. The cases of Hillier Development Limited v Tread East Limited [1993] | HK.C 285 and Lai Chi On
v Strong Sing Development Limited [1994] 3 HKC 568 were relicd upon.

In Hillier Development Limited v Tread Easi Limited , the purchaser raised a requisition on a previous assignment,
to which an snswer was delivered by the vendor. Thers wes no further follow up or reply on it and the purchaser then
farwarded a draft assigninent 10 the vendor. Thereafter the purchaser's mortgagee raised a requisition on thal samc
previous assignment and the purchaser forwarded it 1 the vendor. The vendor repeated the eatlier angwer and did not
angwer further, The Court of Appeal held that the purchaser, not having taken objection 1o the vendor's initial answer,
must be talken 1o have waived the objection.

Ia Lai Chi On v Strong Sing Development Limited , the purchaser raised requisition for the first ime after the draft
deed of assignment was sent 1o the vendor, It was held that it must be conclusively implied that the purchaser had
accepted the title by forwarding the draft assignment and had waived any possible objection or requisition he might
have.

P.13-15




2B-APR-2888 16:20 D OF JUSTICE +852 2180 9928

P

Pape 14

Waiver and implied acceptance of title are questions of fact to be determined by reference to the circumstances of
sach case, | sgree with Mr Lam that the circumstances of the present case are very different from thoss in the 2
euthprities cited. All that the defendant had done was w advertise the Properties for sale. This act is not necessarily
indicative of an intention to waive objections to the title. It is not the sort of conduct that 2 normal prudent purchaser
would not have performed until he is satisficd with the litle: see Farrand on Contract and Conveyance (4th Ed) p.130.
As Mr Lam said, it i not uncommon in Hong Kong for purchasers 1o offer to sell as confirmors properties yet to be
assigned. Indeed, it is a known fact that purchasers in Hong Kang would offer to re-sell the properties even before any
formal sale and purchase agreements were signed, and before any title dooumcents were delivered. It iz a different
matter, and different congiderations will apply, where a purchaser forwards a drafl assignment. Further, unlike in the 2
anthorities cited, the defendant's advertisement for sale was put up after requisitions had been delivered and was
followed by further follow-up requisitions. I do not accept that the defendant had by conduct accepted the plaintiffs' title
or that the defondant can be taken to have waived the objections on the title raised.

Conclusion

For the reasons set out above, the plainiffs had failed to angwer requisitions nos, 10 and 14 end had also failed to
give a good title to the Properties. It follows that the plaintiffs' claim has to be dismissed,

On the other hand, the defendant {5 entitled not to complete and to rescind the Agreement, which it did by its letter
dated 31 January 1998, There will accordingly be declarations to these effects. The defendant is further entitled to the
reruen of the deposits paid, being the total sum of HKS 43,5 million, and also the abortive conveyancing cogts and
disbursement in the sm of HKS 104,738 Thare will aiso be a declaration that the defendant holds & lien over the
Properties in respect of these sums.

In short, the plaintiffs' claim is dismissod. There will be judgment for the defendant aguinst the plaintiffs on the
counterclaim for:

(1} A declararjon that the plaintiffs had failed to answer requisitions
nos. 10 and 14 raised by the defendants solicitors.

(2) A declaration that the defendant was entitled to reseind the salc and
purchase agresment doted 4 September 1997 and has dane =o by the
service of its letter dated 31 January 1998,

{3) The return of the daposil in the total sum of HKS 43,500,000.
(4) The payment of the sum of HKS 104,738,

(5) Interest on the said sums of HKS 43,500,000 and HK$ 104,738 at
judgment rate from the date of judgment to the date of full payment

(6) A declaration that the defendant has s lien over the Propertics in
respect of the said sums of HKS 43,500,000 and HKS 104,738 until full
paymest of the same.

There will also be an arder nisi that the plaintiffs pay the defendant the costs of this action, w be wxed if not
agreed. The order nisi ta be madc absalute after the cxpiration of 14 days from the date of handing down of the
judgment.

Mr Robert Tang 5.C. and Mr Lowis K.Y. Chan instructed by Messes. KB, Chau & Co. for the plaintiffs.
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Mr Johnson Lam instrucred by Messrs, K.C. Yung & Co. for the defendant.
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HCA 136/2007
IN THE HIGH COURT OF THE

HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE

ACTION NO. 136 OF 2007

BETWEEN
Loyal Hope Limited (BZERRAF]) Plaintiff
And
Leung Pui Ming (%’%i%ﬂﬂ ) 15t Defendant
Leung Yan Ming (&) 2nd Defendant
Leung Wah Ming (Z23%5HH) 3rd Defendant

Coram : Before Master M. Yuen in Chambers
Date of Hearing :  21December 2007

Date of Judgment : 20 March 2008

JUDGMENT

1. This 1s an Order 86 Application.

2. The plaintiff was a purchaser and the defendants were the vendors of a property at the ground
floor of 267 Castle Peak Road in Kowloon. The defendants are tenants in common of the property in
guestion. The defendants acquired the said property in the year of 1989, The parties have signed a
provisional agreement on 27 September 2006 in which the plaintiff agreed to buy and the defendants
agreed to sell the property at a price of HK$7.5 million.

3. Pursuant to the provisional agreement, the parties signed a formal agreement for sale and purchase

http://www.hklit.org. hk/hk/jud/eng/hkefi/2008/HCAD00136_2007-60561.htm! 23/4/2008
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on 12 October 2006. Completion was scheduled for 30 November 2006. Deposits totalling
HK$750,000 have been paid towards the purchase.

4_Dispute arose between the parties on a slightly distorted focus at the title requisition stage. There
was difference in opinion between the solicitors on whether the vendors had the obligation to
provide pre-intermediate root of title instruments of the property beyond the 15 years duration
specified in section 13 of the Conveyancing and Property Ordinance, Cap 219 (“the Ordinance”).

5. The whole case focused on:-
‘(a)  whether the plaintiff's solicitors have raised proper requisition of title; and
{b)  whether the defendants have failed to give good title of the property.
Chronology of the Events

6. On 16 October 2006 the plaintiff's solicitors received various title documents of the premises from
the defendants’ solicitors.

7.0n 21 October 2006 requisition of title began. Details of the correspondence exchanged would be
referred to at a later stage. In gist, the plaintiff's solicitors requested for the supply of 30 title
documents beyond the 15 years duration specified in section 13 of the Ordinance. These 30 title
documents were registered between the years of 1957 and 1971.

8. There was also no dispute between the parties that those 30 pre-intermediate root instruments deal
exclusively with the title of the property.

9. The defendants’ solicitors took the view that the documents requested by the plaintiff's solicitors
were pre-intermediate root of title instruments which the plaintiff was not entitled to demand. The
defendants’ solicitors first wrote to refuse to provide those pre-intermediate root of title instruments.
Further exchanges resulted in a proposed supply of slatutory declaration, on a without prejudice
basis, by the defendants to deal with the missing documents.

10. The plaintiff’s solicitors concluded the defendants have failed to prove and give good title of the
property. On 1 December 2006 (one day after the scheduled completion date) the plaintiff's
solicitors wrote 10 the defendants’ solicitors to rescind the agreement for the defendants' failure to
satisfactorily answer the title requisitions, give, prove or show good title to the property. The
plaintiff further demanded repayment of all deposits made.

11. On 19 January 2007 the plaintiff took out the present action to seek declaratory relief of rightfil
rescission of the agreement, repayment of the deposits and damages for breach.

12.0On 8 March 2007 the defendants filed their defence and counterclaim, The defendants
counterclaimed the plaintff  for wrongful rescission and sought declaration for rightful forfeiture of
deposits, right to resell the property, damages for breach of agreement, and vacation of the
registration of the memorials concerning the present sale.

13. On 31 Tuly 2007 the parties obtained an Order of the Court by consent in the following terms: -

(i) all 3 defendants do within 14 days from the date hereof deposit a sum of HK$800,000 into
Court in an interest earning account as security money;

i
& upon the 3 defendants deposit the said sum of HK$800,000 into Court, the plaintiff’
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absolutely abandon its rights and interests claim against the property known as Ground
Floor, No. 267 Castle Peak Road, Kowloon, Hong Kong;
(ili) the registration of the agreement for sale and purchase by memorial number

06102000910019 and the sealed copy amended writ of summons (by) memorial no.
07012200930067 be vacated.

14. On 10 September 2007 the plaintiff filed the present application under Order 86 for the
following: -

(i)  adeclaration that the apreement dated 12 October 2006 mentioned in the statement of
claim be rescinded and the plaintiff be relieved of all liability for further performance of its
obligations under the aforesaid agreement;

(i) retum of the deposit of HK.$750,000 be made under the aforesaid agreement; and

(iii) dama.geé 1o be awarded to the plaintiff for the defendant's breach of the aforesaid
agreement.

15. The defendants resisted the plaintiff's application on a number of grounds. Issues worth
mentioning are: -

(1)  lack of proper requisition;
(il)  requisitions raised by the plaintift have been sufficiently answered;

(i1i)  the defendants have no duty 10 furnish the plaintiff with the original documents of title
deeds over 15 years prior to the present transaction,

(iv) contractually, the parties have agreed the supply of certified copies of the documents to be
sufficient means to satisfy the vendor's obligation to give title; and

(v)  the agreement for sale and purchase had fallen through solely on account of the plaintiff's
failure to tender payment of the purchase price on completion day.

Requisitions made

16. In defence counsel’s submission the plaintiff's solicitors had not raised proper requisition of title.
To understand the parties’ dispute it would be more useful to recite the original text in some of the
letrers exchanged between the parties.

17. After delivery of the title deeds by the defendant's solicitors on 16 October 2006 the plaintiff's
solicitors wrote on 21 October 2006 to ask for production of 30 of the original title documents, all

over 15 years old,

“... The following are documents relating exclusively to the subject property, please
kindly let us have the originals,..."

On 24 October 2006 the defendants' solicitors responded,
‘... We are nat prepared to let you have those pre-intermediate root instruments.”

On 25 October 2006 the plaintiff's solicitor wrote back:
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“... Pursuant to Yiu Ping Fong's decision, your client is obliged to provide all original
title documents relating exclusively to the subject property.”

Qn 25 October 2006 the defendants’ solicilors replied,
“We opine that the Yiu Ping Fong case is distinguishable as the document in question
in that case is not a pre-intermediate root instrument.”

On 1 November 2006 plaintiff's solicitors wrote again,

“With respect, Yiu Ping Fong's implication extends to all original title deeds relating
exclusively to subject property reaffirms the common law position that a purchaser is
entitie(d) to all title documents and there is no destination (distinction) between pre-
root or post-root documents. We reiterate our requisition.”

On 1 November 2006 the defendants’ solicitor replied,

“We find nothing in the judgment of the Yiu Ping Fong case ruling that the duty of
giving good title by producing the original title deeds is extended beyond the
statutory period as laid down in Section 13 of the Conveyancing and Property. Hence
we maintain our view."

18. Further letters were exchanged between the 2 firms of solicitors back and forth when they were
at loggerhead as to whether the decision in Yiu Ping Fong was applicable to compel the vendor to
provide all original title documents beyond the 15 years duration stipulated in section 13 of the
Ordinance. The parties also pulled into their discussion the later case of Guang Zhou Real Lstate as
well as the consultative paper of the Law Society in April 2006, The parties, however, made no
reference to the contractual terms in the agreement for sale and purchase in their letters in exchange,

19. Despite the disagreement, no vendor-purchaser summons was taken out by either party to seek
the court’s adjudication. Neither did the parties seek to exercise their contractual rights under clause
8 of the sale and purchase agreement to annul the sale.

20. On 6 November 2006 (about 3% weeks before the completion date) the defendants’ solicitors
wrote (o the plaintiff's solicitors to state, on a without prejudice basis, that they were proposing to
send certified copies of the requested documents with a statutory declaration made by the vendors
declaring that the vendors did not possess the original of the requested documents since the date of
their purchase ol the said property.

21. There was another chain of some 18 letters exchanged between the 2 firms of solicitors debating
over the sufficiency of the contents of the statutory declaration and whether copies of the memorials
would sufficiently satisfy the requirement of the supply of certified copies of the actual instruments
registered by way of the memorials.

22. The letters exchanged between the parties concerning the dispute about the sufficiency of the
statutory declaration were as follows:-

Qn 6 November 2006 (he defendants’ golicitors wrote:

" We maintain our view. On a without prejudice basis, however, we propose to
undertake to send you certified copies of the requested documents together with a
statutory declaration to be made by our clients declaring that they had all along not
possessed the originals of the requested documents since the date of their purchase of
the above property...."

On & November 2006 the plaintiff's solicitors replied:

“ Wae reiterate our stance for the original documents. The declaration of lost being
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conveyanecing evidence to account for the non-production must be made by the
person who has personal knowledge on how the document(s) was received and lost.

The declaration proposed by you, according to Yiu Ping Fong's ruling is not
acceptable by our client.”

On 8 November 2006 the defendants’ solicitors’ response was:

* We wonder why the Statutory Declaration to be made by our clients is not
acceptable. Your attention is drawn to the fact that our clients purchased the above
property in 1989 under Assignment Memorial No. UB 4159640 (re-repistered by
Memorial No. UB 6125172) without creating any Mortgage at the same time. Qur
clients only made 2 Mortgage in 1994 under Mortgage Memorial No. UB 6118721
Therefore, they should have possessed the relevant title deeds and documents at the
material time.”

On 10 November 2006 the plaintiff's solicitors wrote:-

" In your letter of 6/11/2006, you mentioned that your elient will declare that they did
not possess the document in question since they purchased the property i.e. in 1989.
However, in you(r) letter of 8/11/2006 you said that your client should have
possessed the title deeds at the matenal time which seems contradictory. In any event,
we would accept certified copy of the documents in question together with a
declaration of lost made by the party/parties who have actually received and taken
possession of the documents in question but subsequently has/have lost them. A
declaration that since the acquisition of the property the documents have never been
received will not be accepted.”

On 28 November 2006 the defendants’ solicitors answered,

“.... We maintain our view as expressed in our previous letters. On a without
prejudice basis, however, we enclose our third draft Statutory Declaration to be made
by our clients for the purpose of explaining the loss of the requested title deeds and
documents.

We also enclose certified copies of the requested documents, subject to your
undertaking to hold the same to our order and return to us forthwith on demand.

We trust that we have satisfactorily answered all your requisitions and therefore, that
good title to the above property has been proved and given. As completion is

scheduled to take place on or before 30 November 2006, please let us have your
draft Assignment and Undertaking Letter for our approval as soon as possible.”

On 29 November 2006 the plaintiff's solicitor replied,

"We note that the third drafi Statutory Declararion is still not satisfactory as it {s still
urtcertain on who has lost the missing documents. It may be kept/lost by Messts.
Fred Kan & Co, the subsequent mortgagee(s) and/or their solicitors. We reiterate our
requisition. We are perusing the certified copies provided by you under your said
letter and reserve the right 1o raise requisitions thereon.”

23. On 30 November 2006 (the date due for completion) the plaintiff's solicitors wrote:

"Further to our letter of 29/11/2006, after perusing the certified copies you provided on
28/11/2006, it is noted that some of them contain only the memorial box without the full
documents. They are of Memorial Nos. 769954, 712040, 381619, 365496, 360193,
423093, 356677, 341439, 334737, 356676, 332871, 332870 and 319965. Please let us
have the full documents for our perusal. We put on record that our requisitions have not
been satisfactorily answered up to date. All rights of our client are hereby reserved.”
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24. On 30 November 2006 the defendants’ solicitors gave the following answer:

"... We would like to put on record that we have nor received any payment of the
balance of purchase price up to the present moment. Moreover, please return all the
certified copies of title deeds and documents gent under our covering letter dated 28
November 2006, All our clients’ rights are reserved.”

23. On 1 December 2006 (1 day after the day due for completion), the purchaser's solicitor stated:

" We wrote to put on record that despite the scheduled completion date, i.e. 30™
November 2006 has passed, your clients bave failed and/or refused to

(1) give prove or show a good title to the above property and
(2) answer our title requisitions satisfactorily and

(3) provide the original documents requested under our letter of 21/10/2006 which are relat
exclusively to the above property in accordance with clause 9 of the Agreement for Sale

Purchase dated 12 October 2006.

We are instructed that our client has decided to rescind the purchase and we are instruct
demand your client to return forthwith all deposits paid by our client.

26. It can be seen from the letters exchanged, the defendants’ solicitors first proposed to supply an
affirmation by the defendants to depose to the fact that they never possessed those missing
instruments. The plaintiff's solicitors refused to accept such declaration as a satis{actory declaration
to explain the absence of the missing instruments. It was the demand of the plaintiff's solicitors that
the declaration of loss had to be made by the person who had custody of the instrument and lost the
same subsequently. The defendants’ solicitor subsequently chanped their stance and said the
defendants should have possessed all those title documents at all material times.

Parties’ common law obligations

27. Under common law the vendors have an obligation to deliver good title. As stated by Madam
Justice Yuen (as she then was) in Yiu Ping Fong [1999] 1 HKLRD 793 at page 798G — J:

“The handing over of oniginal title deeds and documents (or at least those which relate
exclusively to the property being sold) is an important part of the vendor's obligation
in a sale of land. That obligation is well established in the common law.

A purchaser of land is entitled as a matter of proprietary right to possession of the

original title deeds, Williams on Title (4t ed) at p.547, which is the best evidence of
ownership.

Further, it is important for him to get possession of the original title deeds so that he
can be sure that the property is not subject to an equitable mortgage by deposit of title
deeds. If the deeds are not in the hands of some person other than the vendor, the
purchaser is thereby placed on enquiry as to the reason for this, and he has
constructive notice of the facts which such enquiry would disclose.

Where, therefore, ag in this case, the vendor has given notice that she would not be
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able to produce the original 1986 assignment on completion, it is legitimate for the
purchaser to examine whether there is sufficient conveyancing evidence to explain its
logs."

28. To enable the purchaser to approve and accept title, the purchaser should be entitled to raise
requisition on issues concerning title. Falling short of statutory enactment or contractual agreement
10 the contrary, parties in a land transaction ought to supply title proof from root. The established
practice under common law is for proof of good title for a period of not less than 60 years prior to
the current land sale contract.

29. A portion of the legal practitioners was under the impression that the giving of title went hand in
hand with the proof of it. When the incidence of proof was removed, the corresponding incidence of
furnishing the documents in support would be alleviated. When the incidence of proof was reduced
to 235 years in 1984 and further reduced to 15 years in 1988 by way of amendments made to section
13 of the Ordinance a number of the practitioners believed the vendor's obligation to provide and
supply the original title documents was correspondingly reduced to the period of 15 years before
conlract.

30. In Yix Ping Fong [1999] 1 TIKLRD 793 Madam Justice Yuen made clear to the profession that
the incidence of proving title was not to be equated with the incidence of giving title. The enaciment
of section 13 of the Ordinance does not exempt the vendors from their common law obligalion 1o
deliver the original title documents upon completion of the land transaction in order to give title. Bu
of course, the incidence of proof as well as the incidence of giving title (by way of delivery of the
title instruments) can be varied by the parties’ clear intention to the contrary.

31. The ruling in ¥iu Ping Fong was adopted and applied by Deputy Judge Chu (as she then was) in
Guang Zhou Real Estate [2000] 2 HKLRD 855 was well as by Deputy Judge To in Goldmex Limited
[2006] 2 HKLRD 795. Though Mr. Justice Reyes in ¢ & W Warch HCMP-920/2005 made some
observations about the decisions in Yiw Ping Fong and Guang Zhou, Mr. Justice Reyes did not rule
against the decision in YiuPing Fong or that of Guang Zhou concerning the vendors’ common law
obligation to give title.

32. Counsel on behalf of the defence sought to argue the ruling in ¥iv Ping Fongshould be confined
to Jand sales within the 15 years duration contemplated in section 13 since the parties in Yiu Ping
Fong were executing a land sale effected within the 15 years period. 1 do not agree such limitation
can be imposed on the ruling of Madam Justice Yuen since Yuen, J was acknowledging the
existence of a general common law right. It is trite law that a common law right remains unless and
unti] removed, amended or altered by clear and express statutory enactment. There simply is no
statutory provision within the Ordinance to !imit the common law obligation to give title.

33. Thus unless and until the Statute Law (Miscellaneous Provisions) Bill 2008 tabled at the
Legislative Council on 6 February 2008 were to become law in its suggested new section 13A of the
Ordinance this court is unlikely to entertain any argument against the subsistence of a purchaser's
common law right (falling short of contractual provision to excuse the same) to insist production of
original title documents relating exclusively to the property on the date of the completion of the land
sale.

Contractua] Variation of the Parties’' common law rights?
34. Clause 7 of the sale and purchase agreement reads: -
“The vendor shall give prove and show a good title to the Property and shall prove the

same at his own expense in accordance with Section 13 of the Conveyancing and
Property Ordinance and shall at the like expense make and furnish to the Purchaser such
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certified copies of any deeds or documents of title wills as may be necessary to prove
such title. The costs of verifying the title by inspection and examination including
search fees shall be borne by the Purchaser who shall also, if he requires certified copies .
of any documents in the Vendor's possession telating to other properties retained by the
Vendar as well as to the Property pay the costs of such certified copies.”

35, Clause 9 of the apreement reads: -

"Such of the documents of title as relate exclusively to the Property and as may be
necessary 1o prave good title shall be delivered to the Purchaser at the expense of the
Vendor. All other documents of title in the possession of the Vendor shall be retained
by the Vendor who shall, if so required on completion of the sale give to the Purchaser a
covenant for production safe custody and delivery of certified copies thereof to be
prepared by and at the expense of the Purchaser.”

36. Clause 10 of the agreement reads: -

“Save and except those title deeds relate exclusively to the Property, it is hereby
expressly agreed: -

a, that for the purpose of enabling the Purchaser to approve title and raise requisition or
objection in respect of title to the Property, delivery to the Purchaser or his solicitors of
photocopies of title deeds or documents of title to which the Purchaser is entitled by law
(hereinafter called “the said title deeds") by the Vendor before completion shall be
sufficient, provided that the Vendor gives an undertaking to the Purchaser to fumish
certified copies of the said title deeds within reasonable time but in any event not later
than 60 days from the date of completion. The cost and expense for procuring
photocopies and certified copies of the said title deeds shall be borne by the Vendor,; and

b. that the failure of the Vendor to furnish certified copies of the said title deeds to the
Purchaser on the date of completion shall not by itself be a ground for delay of
completion by the Purchaser or be treated as or constitute a default or failure on the part
of the Vendor to complete the sale and purchase in accordance with the terms of this
Agreement.”

37. Contractually the parties acknowledged by way of clause 7 the vendors’ obligation to give, prove
and show good title. In the same clause the parties stipulated their contractual method of proof with
reference to section 13 of the Ordinance. In clause 7 the parties also specified the incidence of costs
payment. Whilst the parties have qualified the method of proof, they remained silent about the means
of giving of title. In the absence of contrary intention, common law rights remain.

38. In clause 9 the parties spelt out what documents were required to be delivered. Title documents
which relate exclusively to the property and which were required for proof of good title should be
delivered to the purchaser, In relation to all other title documents which were in the possession of the
vendors, the vendors should, if so required by the purchaser, give to the purchaser a convenant for
production, safe custody and delivery of certified copies of the same.

39. “All other documents” in the 24 sentencc of clause 9 was not qualified with reference to
exclusiveness or for proof of title. “All other documents” here referred to all title documents which

did not fall within the description given in the 1% sentence of this clause. [t covers both title
documents relating exclusively and non-exclusively to the property. The handling of the non-
exclusive title deeds was subsequently set out in clause 10 of the agreewent.
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40. The 2™ sentence in Clause 9, however, was drafted specifically for title documents in possession
of the vendors. Clause 9 was silent about documents not in the possession of the vendors. The
parties’ common law rights cannot be removed or varied falling short of clear agreement 1o the
contrary. Thus for documents not in the possession of the vendors, the vendors' common law
obligation remains. The vendors had a duty to give and supply those original title documents at the
day of completion, alternatively an undertaking at the requisition stage for the production of the
same upon completion.

41. It was said by Mr. Recorder Tang, 8C (as he then was) in Wu Wing Kuen HCMP-646/1999 (9
July 1999 unreported) at paragraph 16 of his judgment "At common law on an open coutract, the
vendor must bear the expense of obtaining title deeds required by the purchaser to be handed over on
completion, although such title deeds are not in the vendor’s possession, and are not referred to in the
abstract. See Re Duthy & Jesson’s Contract [1989] 1 Ch 419"

42. The common {aw requirement for the supply of missing documents can be seen as an obvious
step to avoid non-disclosure of equitable morigages by way of depositing title deeds,

43. When title documents are missing, lost or destroyed, the vendors do have an obligation to
provide sufficient conveyancing evidence to account for the non-production of those missing
documents [see WU Wing Kuen HCMP-646/1999, [1999] 3 HKLRD 738 (CA), [2001] 1 HKLRD
212 (CFA)).

Proper Requisiton of Title?

44. Thus at title requisition stage, in contempiation of the ultimate production of the original title
deeds upon completion, the plaintifl’s solicitors should be entitled to raise requisition about the
existence or the absence of those title documents as opposed to demanding production of the original
title documents beyond the 15 years pertod.

45. The demand by the plaintiff’s solicitors on 21 October 2006 for the supply of the original title
deeds beyond the 15 years period was not a valid requisition.

Failure to give Title?

46. Of these 30 missing documents, the defendants were capable of providing photocopies of 17 of
them. In respect of the remaining 13 instruments the defendants were only able to provide copies of
the memoranda of registration.

47. The 3™ draft of statutory declaration (as recited by the plaintiff's solicitors) reads:-

"1.  We are the registered and beneficial owner of the property bricfly described
in the First Schedule hereto (“the Properly”).

2. Wereceived all the title deeds and documents relating to the Property from
Messrs, Fred Kan & Co, Solicitors sometimes in 1989. We took the said
title decds and documents to our residence for safe-keeping.

3. Lately, we had agreed to sell the Property. We were informed by our
sclicitors, Messrs. Np, Tam Ko & Chan, Solicitors that some title deeds and
documents as more particularly described in the Schedule hereto (“the said
Missing Documents”) are nol among the said title deeds and documents.

We therefore looked for the said Missing Documents in our present
residence but could not find the same.
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4.  We have made an exhaustive search for the said Missing Documents
amongst all our papers and documents and belongings kept in our residence
and elsewhere but so far we have not been able to trace or find the said
Missing Docurnents,

5. We hereby declare that despite our reasonable effort Lo trace the said
Missing Documents, we have no knowledge of the whereabouts of the same
and that the said Missing Documents have not been pledged by way of
security to any person or corporation.

6. W verily believe that the said Missing Documents have been lost and
cannot be found.”

48. The statutory declaration proposed was not from the person who had knowledge about the
missing document. Madam Justice Yuen in Yiu Ping Fong said at page 799H “ ... ‘The purpose of
the statutory declaration accompanying a missing title deed is to explain the circumstances in which
the deed was lost and to show how the person who ought to have custody of it could not find it
despite proper endeavours. The vendor here can only say that she personally never had the original
1986 assignment. She canoot of her own knowledge explain the circumstances of the loss because
she was not the person who had custody of it.”

49, The same statement of law was adopted by Deputy Judge To in the later case of Chor Kar Yin in
HCMP 1728/2006.

50. In accordance with the requirement specified by Madam Justice Yuen, the defendants’ proposed
statutory declaralion would not be a satisfactory statutory declaration to affirm to the circumstances
of the loss of the documents.

51. Can onc possibly run the argument that the standard of proof differs when one is seeking to aver
to a issing litle document at the proof of title stage as opposed to the title giving stage? This point
has not been raised by the parties nor has any authority been advanced either for or against the said
proposition. f do not find it necessary to deal with this point for the resolution of the present dispute.
The degree of conveyancing evidence required would likely differ according to the special fact
circumstances of the case before Court.

52. Unless the parties gave clear explanation as to why first hand information was not available, one
would normally expect an affidavit of loss of documents to be attended to by the person who lost the
documents. This, of course, is not an inflexible rule. One can certainly envisage the situation such as
the demise of the person losing the title deeds which makes it impossible to have first hand
information from him or her on the circumstances surrounding the actual loss. As long as clear
evidence was given 1o account sufficiently for the loss removing the risk of unforeseen prior equity,
that could constitute good explanation for the missing documents.

53. With reference to the letters in exchange between the solicitors, the reasonable inference to
accept was lhe defendants were never in possession of the missing title documents. There was,

however, no explanation in the proposed 3 draft of the vendors' statutory declaration to account for
the circumstances under which the defendants were not given the missing title deeds, whether
explanation had been given by Fred Kan & Co to the vendors of the whercabouts of those
documents, and why the staff of Fred Kan & Co would not be in a better position to explain the
missing documents. When so much first band informations were missing from the explanation in the
proposed statutory declaration, one cannot possibly come to other conclusion but to accept the
proposed statutory declaration to be insufficient for the purpose of accounting for the missing
circumstances.
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54, There can be no dispute that the memorials cannot be equated with the actual instruments which
were registered by way of the memorials (see Godfrey, I's decision in Lai Chung Yue [1987] 3 HKC
406 at p-408D). Whether the memorials could be equated with the documents or whether the
memorials could be accepted as secondary evidence to establish the contents of the documents is a
red herring in this hearing since we are not concerned with the proof of title here. When the party has

no obligation to prove the contents of the documents, all that would be required would only be a
statutory declaration to account for the circumstances of the loss.

55. The defendants were unable to give good title to the plaintiff unless the defendants were able to
provide a satisfactory statutory declaration to account for the loss of the title documents.

56. Though the plaintiff has failed to raise proper requisition on 21 October 2006 in demanding
production of the original title deeds over 15 years old and the defendants had fulfilled their
obligation to prove title within the 15 years duration, the defendants were however unable to make or
give title in accordance with their common law obligation. The plaintiff was therefore comect to
accept the anticipatory breach of the defendants in their failure to give good title to the property.

57, There was no argument before this court as to whether the titte was marketable.
Orders of the Court

58. The plaintiff is entitled to reliefs (1) (2) and (5) of the Minutes of Order. Relief (3) ought to read
as “Damages, of a quantum to be assessed, be awarded to the plaintiff for the defendant’s breach of
the aforesaid agreement”.

59, Counsel acting on behalf of the plaintiff has indicated in the course of his submission that the
only damages the plaintiff was seeking were the conveyancing fees and the estate agency fees paid
by the plaintiff. If those two were the only heads of Hquidated damages, I do not feel the parties
need to go through the assessment exercise. I grant leave for a further order of “liberty to apply” to be
included in relief (3) to enable the parties to attend to the issue of quantumn more cconomically
should there be no substantial dispute of facts about the quantification. However, shouid there be
substantial dispute of facts over the amount of damages, the parties have to proceed to a proper
assessment hearing.

60. I also grant costs arder nisi for the plaintiff to be awarded costs of this action and this Order 86
application, with certificate for counsel.

(M. Yuen)
Master of the High Court

Mr. Tim Wong instructed by Messrs Ong & Chung for Plaintiff

Mr. Andy Hung instructed by Messrs Fung & Fung for Defendants
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