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Dear Mrs Ma,

Panel on Administration of Justice and Legal Services
Pre-Trial Interviewing of Witnesses by Prosecutors

Please find attached information about the Pre-Trial Interviewing
of Witnesses by Prosecutors.

! would like to highlight that the Working Group is conducting a
monitoring exercise to collect relevant statistics and information to assess the
need to introduce such a scheme in Hong Kong and no interviewing of civilian
witnesses has yet been conducted. After the 9-month monitoring exercise is
complete, in December 2008, the Working Group will advise if any change to
existing practice is considered to be expedient in the interests of justice.
Ifany change is recommended, in order to bring Hong Kong into line with
other major common law jurisdictions, then the legal sector, and others, will be
consulted before any change is made to present practice.

Youss sincerely,

{7abeth Tai )
Administrative Assistant
to Secretary for Justice
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Pre-Trial Interviewing of Witnesses by Prosecutors

In light of the developments on pre-trial wiiness interviews
(‘PTWT’} by prosecutors in other common law jurisdictions, the DPP set up a
Working Group in May 2007 to examine the feasibility of introducing such a
scheme in Hong Kong and to look into related issues.

2. The conduct of PTWI is a common feature in New South Wales,
Canada, and Scotland. For England and Wales, a pilot scheme was introduced in

January 2006. That was considered a success and a national roll-out was
implemented in April 2008.
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3. Although PTWI can serve different purposes e.g. explaining court
procedures to witnesses, and assisting prosecutors to understand complex
evidence, the major attraction is the opportunity given to prosecutors to talk to
the witness face to face so as to seek to assess the reliability, or otherwise of the
witness and his/her likely credibility. In this way, the prosecution process can be
strengthened as weak cases are weeded out at an early stage.

4. It is against this background that the Working Group was set up
and was given the task of studying and reporting on the issues. In November
2007, the Working Group submitted its report to the DPP, and recommended,
inter alia, that the situation in Hong Kong be monitored for a period of 9 months
during which relevant statistics and information will be collected. This
recommendation was accepted by the DPP. The monitoring exercise will cover
trials in the Court of First Instance and the District Court, as well as vulnerable
witness/ICAC cases tried in the Magistrates’ Court.
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The 9-month period runs from | April to 31 December 2008. At

the end of this period, the Working Group will make its final recommendations
to the DPP.

6. In order to monitor cases with a view to assessing the need to
introduce the PTWI scheme in Hong Kong, the prosecutors’ Case Report Form
has been revised, with the addition of these questions :



(1} If the case resulted in an acquittal, was that because the evidence

of the main civilian witness(es), including the victim, was not
considered credible?

(i)  If so, do you consider that it would have been beneficial for a
prosecutor to have interviewed the witness(es) in question prior to
trial, in order to make an assessment of the witness's evidence, and
thereby to seek to identify potential problems at an early stage?

7. Starting from 1 April 2008, trial counsel and court prosecutors are

required to provide their comments in response to the above questions in the
Case Report Forms.

3. This monitoring period will run until the end of December 2008,
after which the Working Group, based on the comments received, will make its
final recommendations to the DPP concerning whether a PTWI scheme, similar

to those adopted in the other common law jurisdictions, should be implemented
in Hong Kong.
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