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Background
At the meeting of the Bills Committee on 4 February 2008,
Members have discussed whether as a matter of law there is room for
expanding the electorate base of functional constituencies (FCs) in the 2008
Legislative Council (LegCo) election in accordance with the Interpretation of
the Standing Committee of the National People's Congress (NPCSC) on Article
7 of Annex I and Article III of Annex II of the Basic Law adopted on 6 April
2004 (the Interpretation) (Annex A). The Legal Service Division was asked
to comment on Members' concern.

The Interpretation
2.

The relevant extracts of the Interpretation are –
"2.
The provisions in the two above-mentioned Annexes1
that "if there is a need" to amend… the method for forming the
Legislative Council … after 2007 mean they may be amended or
remain unamended.
3.
…The bills on the amendments to… the method for
forming the Legislative Council… and the proposed amendments

1

Annex I and Annex II of the Basic Law.

to such bills shall be introduced by the Government of the Hong
Kong Special Administrative Region into the Legislative Council.
4.
If no amendment is made to … the method for forming
the Legislative Council… as stipulated in the two
above-mentioned Annexes, the provisions relating to… the
method for forming the third term of the Legislative Council in
Annex II … will still be applicable to the method for forming the
Legislative Council…"
3.
Apart from the Interpretation, the Decision of NPCSC adopted on
26 April 2004 on the method for, inter alia, forming LegCo in the year of 2008
(the Decision) (Annex B) is also relevant. The relevant extracts of the
Decision are –
"1.
…The election of the Legislative Council of the Hong
Kong Special Administrative Region in the fourth term in the
year 2008 shall not be by means of an election of all the members
by universal suffrage. The ratio between members returned by
functional constituencies and members returned by geographical
constituencies through direct elections, who shall respectively
occupy half of the seats, is to remain unchanged…
2.
Subject to Article 1 of this Decision not being
contravened, appropriate amendments that conform to the
principle of gradual and orderly progress may be made to… the
specific method for forming the Legislative Council of the Hong
Kong Special Administrative Region in the fourth term in the
year 2008 according to the provisions of Articles …68 …and
Article III of Annex II to the Hong Kong Basic Law."

Comments
4.

In view of the Interpretation and the Decision –
(a) the existing provisions relating to the method forming the third
term of LegCo in Annex II of the Basic Law will still be

applicable to the 2008 LegCo election unless appropriate
amendments are introduced by the Government to amend the
specific method;
(b) such amendments, however, must –
(i)

not result in the LegCo election being held by means of an
election of all members by universal suffrage;

(ii)

preserve the ratio between members returned by FCs and
members returned by geographical constituencies through
direct elections; and

(iii)

conform to the principle of gradual and orderly progress.

5.
The specific method for forming the LegCo is prescribed in
Annex II of the Basic Law. Article I of Annex II sets out the "Method for the
formation of the Legislative Council". Paragraph 2 of Article I of Annex II
stipulates that matters such as division of geographical constituencies and the
voting method for direct elections, the delimitation of functional sectors and
corporate bodies, their seat allocation and election methods shall be specified
by an electoral law introduced by the Government and passed by LegCo. It
would appear therefore that any amendment to those matters, including matters
relating to FCs, would be amendments to the specified method and therefore
subject to the principles in paragraph 4(b) above.
6.
Based on the above understanding, the Government may
introduce and LegCo may pass amendments affecting the electorate base of
FCs in accordance with the principles in paragraph 4(b) above provided that the
amendments do not require any amendment to Annex II of the Basic Law.

Prepared by
Legal Service Division
Legislative Council Secretariat
15 February 2008

