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Executive summary

All the places studied in this research (Northern Ireland, Australia, South Korea
and India) established a human rights commission within the last 20 years, with
the newest commission being set up in South Korea in 2001. Australia’s human
rights commission has the longest history, as the first Australian human rights
commission was established in 1981.

While the places studied all have a democratically elected legidature, an
independent judiciary and other institutions such as the Ombudsman and NGOs
dealing with certain aspects of human rights protection, they recognise a need to
establish an independent dedicated institution to promote and protect human
rights.

The human rights commissions studied in this research, i.e. the Northern Ireland
Human Rights Commissions (NIHRC), the Human Rights and Equal Opportunity
Commission of Australia (HREOCA), the National Human Rights Commission of
Korea (NHRCK) and the National Human Rights Commission of India (NHRCI),
were all established by formal legislation.

Among the human rights commissions studied, the definition of "human rights" in
their enabling legidation varies. In practice, human rights are defined to include
rights containing in the international or regional human rights treaties ratified by
the respective government; rights protected by international customary law; as
well as some of the rights incorporated in the national constitution and in specified
national laws.

Among the places studied, there are wide variations in terms of the composition of
the human rights commissions and the appointment of their members. Except
NIHRC of Northern Ireland, the number of members in the other
three commissionsis clearly stipulated in their enabling legislation.

HREOCA of Australia comprises a President and five special-purpose Human
Rights Commissioners, while NHRCK of South Korea consists of a Chairman and
10 other commissioners. In India, NHRCI is made up of two types of members,
including five permanent members and four ex-officio members. With the
number of NIHRC commissioners not being specified in its enabling legidation,
NIHRC currently comprises one full-time Chief Commissioner and nine part-time
commissioners.

In Northern Ireland and Australia, the selection procedure of their commission
members is not regulated by law. In Northern Ireland, the law only requires that
the commissioners of NIHRC, as a group, be representative of the community in
Northern Ireland. In Australia, there is no criterion for appointment specified in
law.
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In South Korea, the law clearly specifies the selection process of NHRCK's
commissioners and criteria for appointment. The legidlature, the executive and
the judicia branches are all involved in the selection process, with each branch
nominating a certain number of candidates for appointment. In India, the
Chairman and other permanent members of NHRCI are appointed after obtaining
recommendations from a committee consisting of Members of Parliament and the
Speaker of the House of People.

Although all the human rights commissions studied were assessed by the
International Co-ordinating Committee of National Human Rights Institutions to
be in compliance with the Paris Principles, their degree of operation and financial
autonomy is not the same.

Among the places studied, the organisational structure of the human rights
commissions ranges from simple, i.e. NIHRC, to more complex, i.e. NHRCK.
NIHRC has a relatively small staff size of around 20, while HREOCA, NHRCK
and NHRCI have a staff size of around 100, 200 and 340 respectively.

As far as the employment of staff is concerned, all the human rights commissions
studied are subjected to stringent government control. In terms of financial
autonomy, none of the enabling legislation of the human rights commissions
studied contains provisions ensuring that the commission receives adequate
funding to enable it to carry out its mandate.

All the human rights commissions studied have similar general functions and
powers, including the power to provide advice on legislation and policies, the
power to investigate individua complaints and systematic patterns of human
rights violations, the power to provide/recommend compensation/remedies, the
power to intervene or assist in court proceedings relating to human rights and the
mandate to educate and enhance public awareness regarding human rights.



Human rights commissionsin Northern Ireland,
Australia, South Korea, and India

Chapter 1 —Introduction
11 Background

111 At its meeting on 22 June 2007, the Subcommittee on Human Rights
Protection Mechanisms of the Panel on Home Affairs requested the Research and
Library Services Division (RLSD) to conduct a research on the functions, powers, and
operation of human rights commissions in selected places.

12 Scope of Research

121 This research studies the operation of human rights commissions in selected
places, focusing on the following aspects:

(&) regulatory framework of human rights commissions;
(b) organisationa design and operational arrangements; and

(c) functions and powers.

122 RLSD published a research report, "Monitoring Mechanisms for the
Implementation of International Human Rights Treaties in the United Kingdom, New
Zedland and Canada’ in 2004. At its meeting on 22 June 2007, the Subcommittee on
Human Rights Protection Mechanisms suggested that RLSD should further study the
human rights commissions in Northern Ireland, Australia, South Korea, and India
The research on these places is expected to offer more experiences for comparison
purpose, especialy in the Asia Pacific region.

1.3 M ethodology

131 Information for preparing this report was obtained from the Internet,
government documents and relevant materials. Enquiries were also sent to the
relevant authoritiesin the selected places.
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Chapter 2—Northern Ireland

21 Background

211 The Northern Ireland Human Rights Commission (NIHRC) was established
in 1999 as a result of the Belfast Agreement, i.e. the Peace Agreement reached in
Belfast in 1988 between the United Kingdom (UK) and Irish governments and some of
the local political parties. NIHRC is the first human rights commission established in
the UK.

212 NIHRC is accountable, through the Secretary of State for Northern Ireland,
to the UK Parliament. The Northern Ireland Office (NIO) is the UK government
agency supporting the Secretary of State for Northern Ireland in taking forward the UK
government policies in Northern Ireland. NIO has the overall responsibility for
upholding law, order and security, including the provision of criminal justice services.

213 Northern Ireland's legal system is similar to that of England and Wales.
Jury trials have the same place in the system, except in the case of offences involving
acts of terrorism.  The Northern Ireland courts consist of superior courts and inferior
courts, the former comprising the Court of Appeal, the High Court, and the Crown
Court, and the latter comprising county courts and magistrates courts. All matters
relating to the Court of Appeal, the High Court and the Crown Court are under the
jurisdiction of the UK Parliament. Administration of the courts is the responsibility of
the Northern Ireland Court Service.

214 Besides NIHRC, there are a number of other institutions that contribute to
the protection of human rights in Northern Ireland, including the Equality Commission
for Northern Ireland, the Police Ombudsman for Northern Ireland, the Sentence Review
Commissioners, the Life Sentence Review Commissioners, the Parades Commission
and the Northern Ireland Ombudsman.

215 NIHRC has agreed to various Memoranda of Understanding (Protocols)
with some of the public bodies with whom it has significant contact during the course
of itswork. Such Memoranda of Understanding include the respective Memoranda of
Understanding between NIHRC and NIO, the Prisoner Ombudsman for Northern
Ireland, the Northern Ireland Court Service, the Equality Commission for Northern
Ireland, and the Police Ombudsman for Northern Ireland.

1 For texts of these Memoranda of Understanding, see

http://ww.nihrc.org/index.php?option=com_content& task=view& id=27& Itemid=32.
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2.2 Regulatory framework

Legal basis

221 There is a Human Rights section in the Belfast Agreement. NIHRC was
one of the two institutions® provided by the Agreement and given an overall function to
promote and protect human rights.®

2.2.2 NIHRC was established as a non-departmental public body (an independent
public agency) by the UK Parliament through the Northern Ireland Act 1998 (NI Act),
and commenced its work on 1 March 1999. NI Act is the statute for the
implementation of most of the Belfast Agreement.  Sections 68-72 of NI Act provides
for the establishment and functions of NIHRC. Schedule 7 of NI Act deals with
matters relating to tenure and salary of NIHRC's commissioners, financial resources,
and staff arrangement of NIHRC.

223 The Justice and Security (Northern Ireland) Act 2007 (JSNI Act), which
received Roya Assent on 24 May 2007, extends the power of NIHRC when performing
investigations and bringing legal proceedings. Sections 14-20 of JSNI Act amend NI
Act by granting three new powers to NIHRC — powers to require the provision of
information or a document, or for a person to give oral evidence; to access places of
detention; and to institute judicial proceedings in NIHRC's own right, and when doing
so to rely upon the European Convention on Human Rights (ECHR).

Jurisdiction
224 The term "human rights” is undefined in legislation. Section 11 of NI Act

states that "human rights' include the Convention rights, which has the same meaning
as in the Human Rights Act 1998".

The other ingtitution is the Equality Commission for Northern Ireland.

®  Paragraph 5 of the Human Rights section of the Belfast Agreement states that "[n]ew Northern
Ireland Human Rights Commission, with membership from Northern Ireland reflecting the
community balance, will be established by Westminster Iegidation, independent of Government, with
an extended and enhanced role beyond that currently exercised by the Sanding Advisory
Commission on Human Rights, to include keeping under review the adequacy and effectiveness of
laws and practices, making recommendations to Government as necessary; providing information
and promoting awareness of human rights; considering draft |legislation referred to them by the new
Assembly; and, in appropriate cases, bringing court proceedings or providing assistance to
individuals doing so."

4 Section 71(5), NI Act.

Research and Library Services Division page 3
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225 Section 69(5)(a) of NI Act clearly indicates that NIHRC may give assistance
to any individuals. Where a person applies to NIHRC for assistance, NIHRC may
grant the application on any of the following grounds:

(&) that the case raises a question of principle;

(b) that it would be unreasonable to expect the person to deal with the case
without assistance because of its complexity, or because of the person's
position in relation to another person involved, or for some other
reason; and

(c) that there are other specia circumstances which make it appropriate for
NIHRC to provide assistance.”

2.2.6 Section 70(3) of NI Act further indicates that where NIHRC grants an
application for assistance, it may:

(@) provide, or arrange for the provision of, legal advice;

(b) arrange for the provision of legal representation; and

(c) provide any other assistance which it thinks appropriate.

Mandate and functions

2.2.7 Under Section 69 of NI Act, NIHRC has the following functions:

(@) to keep under review the adequacy and effectiveness in Northern
Ireland of law and practice relating to the protection of human rights;

(b) to advise the Secretary of State® and the Executive Committee of the
Northern Ireland Assembly of legidative and other measures which
ought to be taken to protect human rights;

(c) to advise the Northern Ireland Assembly whether a bill is compatible
with human rights,

(d) to promote understanding and awareness of the importance of human
rights in Northern Ireland by, for example, undertaking or
commissioning or otherwise assisting in research and educational
activities;

> Section 70(2), NI Act.
®  Unless stated otherwise, the Secretary of State in this chapter means the responsible Secretary of
State of NIHRC.

Research and Library Services Division page 4
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(e) to provide advice to the Secretary of State on the scope for defining, in
Westminster legislation, rights supplementary to those in ECHR;

(f) to provide to the Secretary of State within two years such
recommendations as it thinks fit for improving NIHRC's effectiveness;
and

(g) todo all that it can to ensure the establishment of a Joint Committee

with the proposed Human Rights Commission in the Republic of
Ireland.

2.2.8 To a large extent, the above listed functions mirror the requirements of the
Paris Principles.” In addition, under the same section, NIHRC has the following
powers:
() to give assistance to individuals who seek its help in relation to
proceedings involving law or practice concerning the protection of
human rights;

(b) to bring proceedings involving law or practice concerning the
protection of human rights;

(c) to conduct such investigations as it considers necessary or expedient
for the purpose of exercising its functions; and
(d) to publishitsadvice and the outcome of its research and investigations.

2.3 Organisational design and operational arrangements

Composition and organisational structure

231 NIHRC consists of a Chief Commissioner and several commissioners who
are appointed by the Secretary of State in accordance with guidance issued by the
Office of the Commissioner for Public Appointments (OCPA).® In making these
appointments, the law requires that the commissioners, as a group, are "representative
of the community in Northern Ireland."® At present, NIHRC comprises one full-time
Chief Commissioner with an academic and political background and nine part-time
commissioners'® drawn from individuals of different backgrounds such as school
teachers, social workers, and people working in NGOs.

" Dickson (2005) p.135.

8 OCPA's guidance requires that appointments should be governed by the overriding principles of
selection based on merit.

®  Section 68(3), NI Act.

10 They work approximately one day per week.
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232 The term of appointments cannot be more than five years in the case of the
Chief Commissioner, and not more than three years for the other commissioners.
There is an option for a second term of appointment subject to the Secretary of State's
discretion. The Secretary of State may dismiss a person from his office as Chief
Commissioner or commissioner if it is satisfied:

"(a) that he has without reasonable excuse failed to discharge his functions
for a continuous period of three months beginning not earlier than six
months before the day of dismissal;

(b) that he has been convicted of a criminal offence;

(c) that a bankruptcy order has been made against him, or his estate has
been sequestrated, or he has made a composition or arrangement with,
or granted a trust deed for, his creditors; or

(d) that heisunable or unfit to carry out his functions."**

233 NIHRC has a relatively simple organisational structure, which is shown in
diagram 1 below. In determining its own procedure, NIHRC is allowed to make
provision for the discharge of its functions by committees (which may include persons
who are not commissioners).”®  Various committees are set up accordingly, including
the Audit and Risk Management Committee, the Legal Committee and the Policy
Committee.™®

234 Under the Belfast Agreement, it was proposed that a Joint Committee should
be established between NIHRC and the Republic of Ireland's Human Rights
Commission as a forum for consideration of human rights issues on the island of
Ireland. The Joint Committee of the two Commissions was formally established in
late 2001. The Joint Committee meets on a bi-monthly basis with aternate meetings
taking place in Belfast and Dublin.

Financial and human resources

235 NIHRC is funded by NIO, with the Secretary of State making grants to
NIHRC out of money provided by the UK Parliament. NIO's Permanent Secretary,
who is the Principal Accounting Officer of NIO, designates the Chief Executive of
NIHRC as the Accounting Officer of NIHRC.

1 paragraph 2(4), Schedule 7, NI Act.
12 paragraph 8(1)(a), Schedule 7, NI Act.
¥ See NIHRC Annual Report (2007) pp. 83-4.
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2.3.6 NIHRC operates under a Management Statement and Financid
Memorandum agreed with N1O and financed by grant-in-aid from NIO.  In 2007-2008,
NIHRC has a budget of £1.561 million (HK$23.42 million) funded by grant-in-aid.
On the expenditure side, staff costs account for 54% of its total budget (or £0.995
million (HK$14.93 million)) in the same year.

2.3.7 NI Act specifically provides that NIHRC may employ staff subject to the
approval of the Secretary of State as to their number, remuneration and other terms and
conditions of employment.** NIHRC has arelatively small staff size of around 20 and
is headed by the Chief Executive. The Chief Executive is appointed by NIHRC
following an open recruitment exercise.

14 Paragraph 4(1), Schedule 7, NI Act.

Research and Library Services Division page 7
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Diagram 1 —Organisational chart of the Northern Ireland Human Rights Commission

Chief Commissioner
[
Commissioners (9)

Chief Executive
[ |
Head of Legal Services, Policy and Research Head of Information, Education and Devel opment
[ [
I [ [ | I [ [ [ |
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ey Yorker Workers (1.5) Workers (1.5) orkers (2) Worker Worker Worker Pu\t/)\lllocr?(tle? ns Affairs Worker
Head of Corporate Services
I [ [ [ [ |

Administration || Administration | Administration
(Commissioners)|| (Reception) (Information)

Administration || Administration || Administration

(Legdl) (Personnel) (Finance) Housekeeper

Source: NIHRC Annual Report (2007).
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Operationa autonomy and accountability

238 In end-2006, NIHRC attained full accreditation as a United Nations
recognised national human rights institution, meaning that NIHRC had been assessed to
be in compliance with the Paris Principles™.

2.3.9 As mentioned in paragraph 2.3.7, the UK government plays a dominant role
in setting up NIHRC's overall budget and maintains control over the employment of
staff. NIHRC has repeatedly requested that sufficient resources should be provided to
NIHRC to carry out its functions effectively and NIHRC should be in control of its own
resources as far as the employment of staff is concerned.*®

2.3.10 With regards to accountability, NIHRC is accountable to the UK Parliament
and is subject to oversight by the UK Parliamentary Commissioner for Administration.
JSNI Act imposes a duty for NIHRC to publish a report of its findings on an
investigation.*’

2311 NIHRC is required, as soon as reasonably practicable after the end of each
year, to make a report to the Secretary of State on the performance of its functions

during the year. In addition, NIHRC maintains a Register of Commissioner's Interests
which is available for public review.

24 Functions and powers

Providing advice on legislation and government policies

24.1 NIHRC's functions include reviewing the adequacy and effectiveness of
Northern Ireland laws and practices relating to the protection of human rights.
Throughout the years, NIHRC has made numerous consultation responses and other
submissions to the government, public authorities and international bodies on the
human rights implications of current or proposed legislation, policies and practices, and
the compliance issues of Northern Ireland with the UK's international human rights
obligations.’®

24.2 In 2006-2007, a primary focus of NIHRC's work concerned justice and
security. It made some 50 consultation responses and submissions, including
submissions on issues relating to legal reforms, policing, prisons, juvenile justice,
immigration, health and the rights of victims.

> These principles were adopted at a United Nations-sponsored meeting of representatives of national

human rights ingtitutions held in Paris in 1991, and later endorsed by the United Nations
Commission on Human Rights and the United Nations General Assembly. They have become the
foundation and reference point of the establishment and operation of national human rights
institutions.  The Paris Principles are presented in the Appendix of this research report.

16 See section 4.5 of thisreport.

7" Section 18, JSNI Act.

18 See http://www.nihrc.org/index.php?page=res _details& category id=26& Itemid=61.
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243 Both the Belfast Agreement and NI Act require NIHRC to "consult and
advise on the scope for defining, in Westminster legislation, rights supplementary to
those in the European Convention on Human Rights, to reflect the particular
circumstances of Northern Ireland, drawing as appropriate on international
instruments and experience."*

24.4 NIHRC launched its Bill of Rights project in March 2000. Since then,
NIHRC has engaged in an extensive range of related consultations with various sectors
via different channels. Examples include the establishment of different working
groups; the engagement with political parties, NGOs, and other sectors; the education
and training works on the proposed Bill; and a parallel consultation with children and
young people. In addition, NIHRC has published two consultation documents and
received advice from hundreds of local contributors, international organisations as well
as senior judicial figuresin other jurisdictions.

I nvestigation and prosecution of complaints

Casework
245 In respect of human rights violations, NIHRC can:

() provide adviceto individuals;

(b) investigate complaints;

(c) assistindividualsto bring legal proceedings;

(d) bring proceedingsin the name of NIHRC; and

(e) intervene asathird party or amicus curiae® in legal proceedings.
24.6 The assistance relating to items (d) and (e) of paragraph 2.4.5 will be
discussed in paragraphs 2.4.12-2.4.14 of this report. NIHRC receives in excess of
1000 new legal inquiries every year. The vast majority of these inquiries do not
proceed to a formal application for legal assistance because they are either resolved or

dropped after the provision of initial advice and (in most cases) some correspondence
and informal negotiation.

19 paragraph 4 of the Human Rights section, the Belfast Agreement.
2 Anamicus curiaeisa"friend to the court" who assists the court on points of law in a particular case.

Research and Library Services Division page 10
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24.7 The Legal Committee (formerly the Casework Committee) usually meets
monthly to consider applications for legal assistance from individuals, and receives
reports on other casework matters. The Committee, comprising three to five
Commissioners as members, is the only sub-committee of NIHRC with delegated
decision-making and spending powers.

24.8 The strategic priorities for NIHRC in deciding whether or not to assist a
particular individual, for the years 2003-2006, were framed in terms of certain Articles
of ECHR. They were Article 2 (right to life), Article 3 (freedom from torture and
inhuman or degrading treatment) and Article 6 (fair trial), together with the education
right found at Article 3 of the First Protocol. In NIHRC's informal works which deal
with cases short of applications for legal assistance, the most common areas of concern
to individualsinvolve issues of family law, planning law and employment law.

24.9 Over the past three years, the Legal Committee considered 150 applications,
and granted assistance in 36 cases. Examples included a challenge against the
decision of the Secretary of State to refuse protection under the Key Person Protection
Scheme. Another case challenged the lack of availability of legal aid at inquest
proceedings. A third case concerned employment discrimination against ex-prisoners.

Research and investigations

2410  Under NI Act, NIHRC has the power to conduct research®* and carry out
investigations”. NIHRC has conducted investigations on a range of issues relating to
children and young people in detention, immigration enforcement, use of lethal force
by the security forces, deaths in the headth care system and prison conditions for
women.

24.11 Under the original NI Act, while NIHRC had a genera power to conduct
investigations, it had no concurrent powers of enforcement, such as the power to
compel oral testimony from witnesses or the disclosure of documents. However, with
the passage of JINI Act, NIHRC is granted the powers to require the provision of
information or a document, or for a person to give oral evidence and to access places of
detention. These new investigation powers are circumscribed by national security
restrictions and apply only to events occurring after August 2007.%

2 Section 69(6), NI Act.

2 Section 69(8), NI Act.

% Sections 15 and 20, JSNI Act. NIHRC is required to report to the Secretary of State on the
effectiveness of these new powers, within two years of their commencement.

Research and Library Services Division page 11
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Involvement in legal proceedings

2412 Section 69(5)(b) of NI Act specificaly allows NIHRC to bring proceedings
involving laws or practices relating to the protection of human rights. Ever since its
establishment, NIHRC has decided to exercise this power only on four occasions. The
first occasion was in October 2000 dealing with a decision by the British Broadcasting
Corporation to broadcast a programme in which it was alleged that certain individuals
had been guilty of planting the 1998 bomb attack in Omagh, Northern Ireland. The
second occasion concerned the power of NIHRC to make interventions in court cases.
The two other occasions related to denials of access by a public authority to important
information.?*

2.4.13 NI Act does not expressly confer NIHRC on the power to act as an amicus
curiae. However, in Re Northern Ireland Human Rights Commission®, the House of
Lords held that NIHRC could intervene in legal proceedings to make submissions
where human rights principles needed to be raised, if permitted or invited to do so by
the courts.

24.14 NIHRC has intervened as a third party or friend of the court in over a dozen
cases since its right to apply to do so was clarified at the House of Lords in June 2002.
Examplesincluded (in the House of Lords) the Amin case, where NIHRC set out views
on the obligations imposed by Article 2 of ECHR in the context of deaths in custody;
the McKerr case where NIHRC expounded its position that the government was under
a continuing obligation to comply with a decision of ECHR, and McClean v. Sentence
Review Commissioners where NIHRC addressed the applicability of Article 6 of ECHR
to matters before the Sentence Review Commissioners.

Education and enhancement of public awareness

2.4.15 NIHRC has the legal responsibility to promote understanding and awareness
of the importance of human rights in Northern Ireland. Human rights education and
training works have been one of NIHRC's top priorities. In March 2004, NIHRC
commissioned an independent review of human rights education and training in
Northern Ireland.?’

2 See Dickson (2005) pp. 147-50.

% R (on the application of Northern Ireland Human Rights Commission) v Greater Belfast Coroner
[2002] UKHL 25. For discussion, see Smith (2003).

% See Dickson (2005).

' Reilly & Niens (2005).
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2.4.16

2.4.17

The findings of the independent review were used by NIHRC to develop a
specific education and training strategic plan for the period of 2007-2010 — the NIHRC
Education Strategy 2007.2 The Strategy proposes that NIHRC should concentrate on:

@

(b)

(©)

(d)
(€)

developing a synergy between the range of activities currently
delivered in this programme areg;

expanding its education and training activities in collaboration with a
range of providers;

delivering an accredited education and training programme to a wider
range of stakeholders,

reviewing human rights training provided by public sector bodies; and

producing a wider range of information, training and education
materials.

Some of NIHRC's typical education and training works are detailed below:

@

(b)

(©)

(d)

The Bill of Rightsin Schools Project was set up in September 2002 to
produce human rights educational materials on the proposed Bill of
Rights for Northern Ireland.

Since 2000, monitoring work has been carrying out on the human
rights training of police officers in Northern Ireland, resulting in the
production of five study reports.

The production of various human rights guides, including the guides to
Articles 2 and 3 of ECHR, summaries of European Court cases and a
guide to the Human Rights Act.

NIHRC has been working to develop the relationships with academic
groups at the two main local universities. Collaborative activities
include the provision of student internships, the sponsorship of
dissertation awards, and the hosting of lectures concerning human
rights issues.

% NIHRC (2007).
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25 Review and evaluation conducted

251 Northern Ireland has been for many years a place under political violence
and ethno-conflicts. Ever since its establishment, NIHRC has been under close
scrutiny by many interested parties. Section 69(2) of NI Act provides that NIHRC
must, after two years of its existence, make recommendation to the Secretary of State
on ways in which its effectiveness could be improved, including in relation to the
powers and duties conferred on it by Part VI of the Act.

252 Accordingly, NIHRC submitted an evaluation report to the Secretary of
State for Northern Ireland in February 2001.?° The report put forward a number of
recommendations in regard to NIHRC's independence and financial resources as well
as various functions conferred upon NIHRC by NI Act. In particular, the report
recommended that specia provisions should be enacted to guarantee the impartiality
and independence of NIHRC and to broaden NIHRC's investigation powers. The
report also recommended that NIHRC should be provided sufficient resources to carry
out its functions effectively and should be in control of its own resources as far as the
employment of staff was concerned.

253 In May 2002, NIO published a consultation paper, containing the UK
government's draft response to NIHRC's recommendations.* In the consultation
paper, the UK government considered that there was no need to legisate again to
safeguard the independence of the Commissioners appointment process. However,
the UK government was content to remove the need for NIHRC to seek Ministeria
approval for the number of staff they employed.

254 In 2003, with the purpose of investigating the UK's institutional experience
to protect human rights, the Joint Committee on Human Rights of the UK Parliament
published a report entitted — Work of the Northern Ireland Human Rights
Commission.®®  The report agreed that, anongst other things, NIHRC's independence
could be strengthened by giving it a specific statutory duty to act with independence
and impartiality as well as establishing clear criteria for the appointment of
commissioners. The report also recommended that NIHRC should be alowed to
compel the production of evidence, and to have access to places of detention for the
purposes of its investigation functions.

255 In November 2005, NIO published another consultation paper concerning
the powers of NIHRC.*  In the paper, the UK government finally agreed to provide
NIHRC the power to obtain information and to access places of detention for
investigation purposes.

2 Northern Ireland Human Rights Commission (2001).

% Northern Ireland Office (2002).
3 Joint Committee on Human Rights (2003).
% Northern Ireland Office (2005).
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25.6 In 2005, a report evaluating the effectiveness of NIHRC was published by
two academics.® The report concluded that while NIHRC had clearly achieved a
number of positive things in its short history, the effectiveness of NIHRC in several
areas was disputed. The report placed responsibility for these failings partly on the
UK government — in particular NIO — for not providing adequate support to NIHRC,
and partly on NIHRC itself, which failed to develop a collective vision for the
organisation.  The report recommended, amongst other things, that the UK
government should provide NIHRC with adequate power and resources, and that
NIHRC should work towards developing a collective strategic vision.

¥ Livingstone & Murray (2005).
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Chapter 3—Australia

31 Background

311 In Australia, the original Human Rights Commission was established in
1981 under the Human Rights Commission Act and ceased operation on
9 December 1986. A new Human Rights and Equal Opportunity Commission of
Australia (HREOCA) was created by the Human Rights and Equal Opportunity
Commission Act 1986 (HREOC Act), which came into effect on 10 December 1986.

312 The Attorney-General is the Minister responsible for HREOCA. The
Human Rights Branch of the Attorney-General's Department provides legal and policy
advice to the Austraian government on domestic human rights matters,
anti-discrimination legislation, and the implementation of international human rights
obligations. The Human Rights Branch also has a policy-advising role and
administrative responsibilities for HREOCA. The Department of Foreign Affairs &
Trade is the government department on human rights issues in the international arena.

3.1.3 In December 2004, the Australian government published the most recent
National Framework for Human Rights — National Action Plan.** The Action Plan
sets out the priority areas in which the government aims to enhance the enjoyment of
human rights in Australia over the coming decade, and also describes the human rights
protection already in place in Australia. State and territory governments, HREOCA,
and non-governmental organisations (NGOs) were consulted in the preparation of the
Pan.

314 Under the Australian Constitution, judicial power is vested in the High
Court of Australia and other courts created by federal and regional legislation.®
Australia has a two-stream court system, the federal stream and the state and territory
stream. The High Court is the ultimate court of appeal in the Australian court system.

3.15 The independence of federal judges is guaranteed by the Australian
Consgtitution, which gives them security of tenure and provides that their remuneration
cannot be reduced. Federal judges may only be removed at the request of both houses
of the Australian Commonwealth®® Parliament on the ground of proved misbehaviour
or incapacity. In the states and territories, legislation provides security of tenure for
judges to ensure judicial independence.

3 See Commonwealth of Australia (2005). In 1993, Australia proposed the creation of National
Action Plans on Human Rights and became the first country to produce such aplanin 1994.

% Section 71, the Australian Constitution.

% Inthis report, the Commonwealth means the Commonwealth of Australia.
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3.1.6 Only the human rights commission at the federal level will be discussed in
this research despite the fact that each of the states and territories in Australia has
established an anti-discrimination or equal opportunity commission. Although the
functions of these regional commissions vary according to the respective legidation
under which they are established, they share some common functions, including
determining or conciliating complaints of discrimination, and developing and
conducting human rights education and awareness initiatives.

3.1.7 Besides the human rights commissions, there are a number of other
institutions that contribute to the protection of human rights in Australia, including the
Office of the Federal Privacy Commissioner, the Commonwealth Ombudsman®’, and
the privacy commissioners and ombudsmen at the state and territory level.

3.2 Regulatory framewor k

Legal basis

321 The Australian Constitution does not contain provisions in the nature of a
bill of rights. As the highest law in Australia, the Constitution specifically protects
certain rights and freedoms, including tria by jury (Section 80), freedom of religious
association (Section 116), and just terms for acquisition of property (Section 51(xxxi)),
aswell asan implied right to political communication.

322 HREOCA was established by HREOC Act in 1986. HREOC Act provides
for the organisation and operation of HREOCA, the duties, functions and powers of
HREOCA, and the investigation procedures for alleged breaches of human rights or
unlawful discrimination.

323 Many of HREOCA's legal responsibilities are derived from
anti-discrimination laws, namely the Racial Discrimination Act 1975, the Sex
Discrimination Act 1984, the Disability Discrimination Act 1992, and the Age
Discrimination Act 2004. These laws protect people from discrimination or
harassment in the workplace and various parts of public life, based on their age, race,
colour, descent or national or ethnic origin, gender, pregnancy, marital status or
disability.

3" For details, see Legislative Council Secretariat (2006).
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Jurisdiction

3.24 In Australia, human rights are strictly defined, and only relate to the
international instruments scheduled to, or declared under, HREOC Act. HREOC Act
gives HREOCA responsibility in relation to the following international human rights
instruments ratified by Australia:

(@ thelnternational Covenant on Civil and Political Rights (ICCPR);

(b) the Convention Concerning Discrimination in Respect of Employment
and Occupation (ILO 111);

(c) the Convention on the Rights of the Child;

(d) the Declaration of the Rights of the Child;

(e) the Declaration on the Rights of Disabled Persons;

(f) the Declaration on the Rights of Mentally Retarded Persons; and

(g) the Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief.

3.25 The anti-discrimination Acts administered by HREOCA are all based on
international human rights treaties and conventions ratified by Australia.  The Racial
Discrimination Act 1975 implements domestically obligations under the International
Convention on the Elimination of all Forms of Racial Discrimination. The Sex
Discrimination Act 1984 implements domestically obligations under the Convention on
the Elimination of All Forms of Discrimination against Women and certain aspects of
the International Labour Organisation (ILO) Convention 156. The Disability
Discrimination Act 1992 makes it unlawful to discriminate against people with a
disability in areas of public life. The Age Discrimination Act 2004 makes it unlawful
to discriminate against people on the basis of age in areas of public life.

3.2.6 HREOCA also has specific responsibilities under:

(a8 the Native Title Act 1993, to report on the exercise and enjoyment of
human rights of indigenous people with regards to native title
(performed by the Aboriginal and Torres Strait Islander Social Justice
Commissioner®): and

(b) the Workplace Relations Act 1996, in relation to federal awards and
equal pay (performed by the Sex Discrimination Commissioner™).

% They are special-purpose Human Rights Commissioners.  For details, see paragraph 2.3.1 below.

% bid.
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Mandate and functions

3.2.7

3.28

3.2.9

Under section 10A of HREOC Act, HREOCA has the duty to ensure that its
statutory functions are performed:

(b)

"(a) withregard for:

(i) theindivisibility and universality of human rights; and

(if) the principle that every person is free and equal in dignity and
rights; and

efficiency and with the greatest possible benefit to the people of
Australia."

HREOCA's powers and functions are contained in HREOC Act and those
Acts administered by HREOCA. HREOC Act outlines HREOCA's powers and
functions, which include:

(@
(b)
(©)
(d)

promoting public awareness of human rights through education;
inquiring into anti-discrimination and human rights complaints;
encouraging human rights compliance; and

assisting the Australian government to develop policies on
anti-discrimination and human rights matters.

In order to fulfil its obligations, HREOCA:

@

(b)

(©)

fosters public discussion, and undertakes and coordinates research and
educational programmes to promote human rights and eliminate
discrimination in relation to all Acts;

investigates complaints of alleged unlawful discrimination pursuant to
the Racial Discrimination Act, the Sex Discrimination Act, the
Disability Discrimination Act and the Age Discrimination Act, and
attempts to resolve these matters through conciliation where

appropriate;

investigates acts or practices that may be contrary to human rights or
that may be discriminatory pursuant to HREOC Act;
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(d)

(€)

(f)

may advise on legidation relating to human rights and monitor its
implementation; and may review existing and proposed legislation for
any inconsistency with human rights or for any discriminatory
provisions which impair equality of opportunity or treatment in
employment or occupation;

may examine any new international instruments relevant to human
rights and advise the federal government on their consistency with
other international treaties or existing Australian laws; and

may propose laws or suggest actions that the government may take on
matters relating to human rights and discrimination.

3.2.10 In carrying out the above functions, HREOCA is empowered under all its
administered Acts (unless otherwise specified) to:

(@

(b)

(©)

(d)

(€)

(f)

(9)

(h)

refer individual complaints to the President of HREOCA for
investigation and conciliation;

report to the government on any matters arising in the course of its
functions,

establish advisory committees;
formulate guidelines to assist in the compliance by organisations and
individuals of the requirements of human rights and anti-discrimination

legislation and conventions,

intervene in court proceedings involving human rights matters with the
permission of the Courts;

act as amicus curiae in aleged unlawful discrimination cases that are
before the Courts;

grant exemptions under certain conditions (Age, Sex and Disability
Discrimination Acts);

conduct inquiries into issues of maor importance, either on its own
initiative, or at the request of the Attorney-General; and

examine enactments.
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3.211 In addition, HREOCA "has power to do all things that are necessary or
convenient to be done for or in connection with the performance of its functions."*

3.3 Organisational design and oper ational arrangements

Composition and organisational structure

331 HREOCA, as a national independent statutory body, is a collegiate body
made up of a President and five special-purpose Human Rights Commissioners. The
five special-purpose Human Rights Commissioners are the Human Rights
Commissioner, the Race Discrimination Commissioner, the Aboriginal and Torres Strait
Islander Social Justice Commissioner, the Sex Discrimination Commissioner and the
Disability Discrimination Commissioner. The five positions are currently held by
three persons. The President is also the chief executive officer of HREOCA.

3.3.2 The President is appointed by the Governor-General of Australia as either a
full-time or a part-time member. The current President of HREOCA was appointed in
May 2003 for a five-year term. At the time of his appointment, he was a Judge of the
Federal Court of Australia. The other five Commissioners are appointed by the
Governor-General as a full-time member. If a holder of ajudicial office is appointed
as a member of HREOCA, the law requires that his/her tenure of that judicia office or
his/her rank, title, status, precedence and salary as the holder of that judicial office shall
not be affected.”*

333 Under section 41 of HREOC Act, the Governor-General shall terminate
the appointment of a member of HREOCA if he/she becomes bankrupt, engages in
unapproved paid employment, or is absent from duty for a prescribed period of time.
Additionally, a member's appointment may be terminated by the Governor-General by
reasons of misbehaviour or physical or mental incapacity.

334 Diagram 2 shows the organisational structure of HREOCA. The

Secretariat of HREOCA is headed by the Executive Director, who is a senior executive
appointed by the Prime Minister. Each Commissioner has his’her own policy unit.

Financial and human resources

3.35 HREOCA has a budget of AUS$19 million (HK$ 192 million) in 2007-2008,
an increase of 5.6 % from 2006-2007. Although HREOCA controls the expenditure
of its own budget, the HREOCA budget is prepared by the Attorney-Genera's
Department.

0 Section 13(1), HREOC Act.
4 Section 10, HREOC Act.
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3.36 HREOCA has a staff size of around 100. HREOCA staff are public
servants employed under section 22 of the Public Service Act 1999.

Operationa autonomy and accountability

337 HREOCA was officially accredited by the International Co-ordinating
Committee of Nationa Human Rights Institutions (ICC) in 1999 and again in 2006,
which means that HREOCA had been assessed by ICC to be in compliance with the
Paris Principles.

3.38 The positions of the special-purpose Commissioners established under
HREOCA are unique among human rights institutions around the world. It has been
argued that the explicit pluralist composition of HREOCA is consistent with the need of
apluralist representation of the social forcesin Australia*?

3.39 As mentioned in paragraph 3.2.10, HREOCA has lega power to do al
things that are necessary or convenient to be done for or in connection with the
performance of its functions. HREOC Act adso alows HREOCA to make an
examination or hold an inquiry in such manner as it thinks fit.*?

2 Seelegal and Constitutional Legislation Committee (2003) pp. 13-4.
8 Section 14 (1), HREOC Act.
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Diagram 2 —Organisational Chart of Human Rightsand Equal Opportunity Commission

The Commission President

Sex Discrimination

Human Rights Q:)O.:' Igsl|nal d& grﬁj DI D'r? mdoilrgg N Commissioner & Race Discrimination
Commissioner alt Isiander Soc Scrminatio Commissioner Commissioner
Justice Commissioner Commissioner responsible for Age

Discrimination

Executive Director

: Complaint : Corporate : International : . . :
Policy Handling Policy Services Legd Policy Programs Policy Public Affairs Policy

Source: HREOCA Annual Report 2006-2007, p.12.
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3.3.10 In terms of accountability, the Attorney-General isthe Minister responsible
for HREOCA. He/she has some specified powers under HREOC Act. The most
significant ones are:

(@) tomake, vary or revoke an arrangement with the states and territories
for the performance of functions relating to human rights or
discrimination in employment or occupation;

(b) to declare, after consultation with the states, an international
instrument to be one relating to human rights and freedoms for the
purposes of the Act; and

(c) to establish an advisory committee (or committees) to advise
HREOCA in relation to the performance of its functions. HREOCA
will, at his’her request, report to him/her on Australia’s compliance
with the International Labour Organisation Convention 111 and
advise him/her on national policies relating to equality of opportunity
and treatment in employment and occupation.

3311 HREOCA may at any time report to the Minister** on any matter arising
in the course of the performance of its functions and shall report to the Minister on
such amatter if requested by the Minister to do so.

3.3.12 HREOCA is required to submit an annual report to the Minister. The
Minister shall table a copy of every report furnished to the Minister by HREOCA
before each House of Parliament within 15 sitting days of that House after the report
isreceived by the Minister.

3.3.13 The law aso requires HREOCA to prepare a three-year corporate plan
each year. Each corporate plan, to be submitted to the Minister, sets out HREOCA's
general policies and strategies to perform its duties and functions; and include such
performance indicators and targets as HREOCA considers appropriate.

“ Unless stated otherwise, "Minister" in this chapter means the responsible Minster of HREOCA.
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34 Functions and powers

Providing advice on legislation and government policies

34.1 Under section 11 of HREOC Act, HREOCA is empowered:

"(e) to examine enactments, and (when requested to do so by the Minister)
proposed enactments, for the purpose of ascertaining whether the
enactments or proposed enactments, as the case may be, are, or
would be, inconsistent with or contrary to any human right, and to
report to the Minister the results of any such examination;

() on its own initiative or when requested by the Minister, to report to
the Minister as to the laws that should be made by the Parliament, or
action that should be taken by the Commonwealth, on matters
relating to human rights.”

34.2 HREOCA has a role to review legislation and make recommendations
about laws and government policies and programmes that involve human rights issues.
Submissions presented to government agencies, parliamentary committees and other
inquiry bodies are prepared by HREOCA's Lega Section, Policy Units and the
Complaint Handling Section.

343  Examplesof HREOCA's submissions in 2006-2007 include™:

(@ submission to the Senate Legal and Constitutional Affairs
Committee's inquiry into the Anti-Money Laundering and
Counter-Terrorism Financing Bill 2006. The submission expressed
concern that the Bill did not provide enough non-discriminatory
protection to a customer when financial institutions determined
money laundering/terrorism financing risks;

(b) submission to the House of Representatives Legal and Constitutional
Affairs Committee's inquiry into the adequacy of current legislative
regimes in addressing the legal needs of elderly. The submission
provided a range of background material, including statistics about
age discrimination complaints; and

(c) submission to the Tasmania Law Reform Institute in response to its
discussion paper titled A Charter of Rights for Tasmania? The
submission stated that a statutory Charter of Rights could, depending
on its form and content, significantly improve human rights
protection in Tasmania.

> For other HREOCA's submissions, see http://www.hreoc.gov.au/legal /submissions.html.
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I nvestigation and prosecution of complaints

Complaints

344 The President of HREOCA is responsible for its complaint handling
function. HREOCA is empowered to investigate complaints under federal human
rights and anti-discrimination laws and to attempt to resolve complaints by
conciliation where appropriate. There are some variations in the complaint handling
process for complaints aleging unlawful discrimination and complaints alleging
breaches of human rights and discrimination under HREOC Act.

345 Prior to 2000, complaints of unlawful discrimination that could not be
resolved by conciliation were heard and determined by HREOCA.*  Since
13 April 2000, complaints of unlawful discrimination that cannot be resolved by
conciliation or are considered inappropriate for conciliation are terminated with
complainants, who then have the option of applying for the allegations to be heard
and determined by the Federal Court of Australia or the Federal Magistrates Court.
Employment is usually the main area of complaint under federal anti-discrimination
legidlation.

3.4.6 Complaints alleging breaches of human rights and discrimination under
HREOC Act that cannot be resolved by conciliation do not have the option of
proceeding for court determination. Instead, these complaints may be subject to a
report to the Attorney-General and subsequent tabling of the report in the Australian
Parliament.*”  This process has not been changed by the introduction of the Human
Rights Legidation Amendment Act. Overal, the majority of complaints received
under HREOC Act are related to discrimination in employment on the ground of
criminal record and alleged breaches of ICCPR.

34.7 From 2003 to 2006, HREOCA received an average of approximately
1 250 complaints each year. In 2006-2007, HREOC received 1779 complaints,
among which 1 656 werefinalised. Ninety-four percent of complaints were finalised
within 12 months of lodgement. Thirty-eight percent of the finalised complaints
were conciliated. The average time to handle a complaint was six months. Details
of complaints received under each Act are shown in the following chart.

% The 1995 High Court decision of Brandy v HREOC held that HREOCA did not have power to
make enforceable decisions in relation to unlawful discrimination with respondents other than the
Commonwealth. This decision led to the introduction of the Human Rights Legislation
Amendment Act (No.1) 1999 in April 2000 which ensured the enforceability of unlawful
discrimination decisions by the introduction of a court-based determination process

" For alist of reportsto the Minister under HREOC Act, see
http://Amww.humanrights.gov.au/legal/[HREOCA _reports/index.html.
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Chart 1 —Complaintsreceived by Act

O Age Discrimination Act
8%
O Human Rights and Equal
Opportunity Commission Act
O Racial Discrimination Act

O Sex Discrimination Act

O Disability Discrimination Act

3.4.8 The President of HREOCA is responsible for the investigation and
conciliation of complaints lodged under federal anti-discrimination and human rights
laws. In practice, staff of HREOCA's Complaint Handling Section (CHS) assist the
President to investigate and resolve complaints. A diagram of the complaint
handling processis provided below.
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Diagram 3 — The Complaint Handling Process

Initial enquiry
- telephone
- writing

- inperson

Written complaint lodged

Initial assessment of complaint

Early conciliation
Terminated* Where appropriate and partiesin
agreement
|
[ |
Unresolved Resolved

Terminated*

Respondent written reply to complainant
Further information/evidence sought from complai nant/witness

Case Review
I
Further investigation Terminated* Conciliation
[
I |
Unresolved Resolved
[
Terminated**

*

When complaints under the Age, Racial, Sex and Disability Discrimination Acts are terminated, the complainant may apply to

have the allegations heard and determined by the Federal Court of Australia or the Federal Magistrates Court.

** A complaint under HREOC Act concerning discrimination in employment or a beach of human rights, which cannot be
conciliated, cannot be taken to court. If the President is satisfied that the subject matter of the complaint constitutes

discrimination or a beach of human rights, these findings are reported to the Attorney-General for tabling in Parliament.

Source: HREOCA.
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National inquiries

349 HREOCA is authorized to "inquire into any act or practice that may be
inconsistent with or contrary to any human right, and:

(i) where the Commission considers it appropriate to do so — to
endeavour, by conciliation, to effect a settlement of the matters that
gaveriseto theinquiry; and

(i) where the Commission is of the opinion that the act or practice is
inconsistent with or contrary to any human right, and the
Commission has not considered it appropriate to endeavour to effect
a settlement of the matters that gave rise to the inquiry or has
endeavoured without success to effect such a settlement —to report to
the Minister in relation to the inquiry." *

3.4.10 A national inquiry involves conducting public and private hearings with
people relevant to the issue of theinquiry. Not only can a national inquiry be used to
address systemic violations of human rights — based on the evidence from individual
cases, but it can aso lead to an examination of the laws, policies and practices which
have given rise to the violations in question.

3411 HREOCA has conducted national inquiries on a range of issues involving
mental illness, homelessness, rural and remote education, racist violence and
pregnancy. ® The effectiveness of these national inquiries has been widely
recognized by the local and international communities, generating extensive publicity
and resulting in significant policy changes.

Involvement in lega proceedings

3.4.12 HREOCA has the power to send submissions to courts as an intervener and
amicus curiae. HREOCA has guidelines that must be satisfied before it will seek to
become involved in a case before the court.>

8 Section 11(1)(f), HREOC Act.

49 See http://www.hreoc.gov.au/legal/HREOCA _reports/.

0 See Burdekin (2007) pp. 112-6.

% See
http://www.hreoc.gov.au/legal/submissions_court/intervention/interventions_in_court_proc.html
and http://www.hreoc.gov.au/legal/submissions_court/amicus/amicus_guidelines.html.
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I ntervention function of HREOCA

3.4.13 Under section 11(1)(0) of HREOC Act, HREOCA may, with the leave of
the court hearing the proceedings and subject to any conditions imposed by the court,
intervene in proceedings that involve human rights issues. In particular, they are
issues of :

(& human rights (as defined in HREOC Act);

(b) discrimination in employment (as defined in HREOC Act and the
Industrial Relations Reform Act 1993);

(c) racia discrimination (as defined in the Racial Discrimination Act
1975);

(d) discrimination on the ground of sex, marital status, pregnancy or
family responsibilities or discrimination involving sexual harassment
(as defined in the Sex Discrimination Act 1984); or

(e) discrimination on the ground of disability (as defined in the Disability
Discrimination Act 1992).

34.14 HREOCA may intervene in court proceedings in either the crimina or
civil jurisdiction, although the majority of the interventions have been in the civil
jurisdiction. HREOCA has sought and been granted |eave to appear as an intervener
in 50 some cases, including proceedings involving issues of consent to surgical
treatment by children, child abduction cases, and applications for refugee status as the
result of the one-child policy of the People's Republic of China.>?

Amicus curiae function of the special-purpose Commissioners

3.4.15 Section 46PV(1) of HREOC Act empowers a specia-purpose
Commissioner to assist the Federal Court and Federal Magistrates Court as an amicus
curiae in the following proceedings:

"(a) proceedings in which the special purpose Commissioner thinks that
the orders sought, or likely to be sought, may affect to a significant
extent the human rights of persons who are not parties to the
proceedings;

(b) proceedings that, in the opinion of the special purpose Commissioner,
have significant implications for the administration of the relevant
Act or Acts; and

2 See http://www.hreoc.gov.au/legal/submissions_court/index.html.
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(c) proceedings that involve special circumstances that satisfy the special
purpose Commissioner that it would be in the public interest for the
special purpose Commissioner to assist the court concerned as
amicus curiae."

3.4.16 The amicus curiae function may only be exercised with the leave of the
court concerned. *®  The function has been carried out in cases involving
underpayment of aboriginal wages, pre-employment medical testing, marital status
discrimination and part-time work and family responsibilities.>

Education and enhancement of public awareness

3.4.17 In relation to human rights education and promotion, HREOCA's
legislative responsibilities are:

"(g) to promote an understanding and acceptance, and the public
discussion, of human rightsin Australia; and

(h) to undertake research and educational programs and other programs,
on behalf of the Commonwealth, for the purpose of promoting human
rights, and to co-ordinate any such programs undertaken by any
other persons or authorities on behalf of the Commonwealth.">

3.4.18 In addition, HREOCA has the legal responsibilities to undertake research
and education programmes for the purpose of promoting the objects of the relevant
Act administered by HREOCA.

3.4.19 HREOCA uses a range of strategies to communicate its key human rights
messages to the community, including:

(@ regular media engagement by the President and Commissioners with
metropolitan, regional and specialist press, radio and television
outlets;

(b) Commissioners and staff holding consultations with a range of NGOs,
community groups, parliamentarians, business and industry groups,
academics and government officers,

3 See Fougere (2001).
> See hitp://www.hreoc.gov.au/legal/submissions _court/index.html.
®  Section 11(1), HREOC Act.
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(c) development of a website which contains human rights education
materials for students, teachers, employers, the government,
community groups and interested individuals;

(d) development of curriculum-linked human rights education materials
for teachers and students;

(e) preparation and distribution of plain English publications on human
rights and discrimination, and translation of essential HREOCA
information into 14 other languages, and

(f) organisation of promotional events such as the annual Human Rights

Awards.
35 Review and evaluation conducted
351 In 2003, the Australian government introduced into Parliament the

Australian Human Rights Commission Legisation Bill 2003 (AHRCL Bill). AHRCL
Bill was designed to implement the government's 2001 "Better Law More Options'
commitment to continue to reform the structure of HREOCA to ensure that it was
efficient and focused in educating the broader Australian community about human
rights issues. When AHRCL Bill was introduced, the government arranged for it to
be referred to the Senate Legal and Constitutional Legidation Committee (Senate
Committee) for inquiry and report. The Senate Committee released its report on
29 May 2003, which was a comprehensive review of HREOCA's powers and
functions.® AHRCL Bill lapsed when the 2004 election was called.

3.5.2 The key aspects of AHRCL Bill, among other things, were:

(@ replacing HREOCA's composition, comprising a President and five
special-purpose Commissioners, with a new structure of a President
and three generalist Human Rights Commissioners,

(b) making education, dissemination of information and provision of
assistance central functions of the new Commission; and

(c) requiring HREOCA to obtain the Attorney-General's consent before
exercising its power to seek leave to intervene in court proceedings
(unless the President was a federal Judge immediately before
appointment, in which case the Attorney-General had to be notified).

% |egal and Constitutional Legislation Committee (2003).
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353 In relation to changing HREOCA's composition, the Senate Committee
found that there were a strong support from a wide range of organisations and
individuals for retaining the concept of special-purpose Commissioners rather than
replacing them with generaliss Human Rights Commissioners.  Therefore,
HREOCA's composition had remained unchanged. The community has maintained
a high regard for the easily identifiable titles and high-profile advocacy, in-depth
knowledge, experience and skills of the special-purpose Commissioners over the
years.

354 Regarding HREOCA's intervention role in court proceedings, the Senate
Committee found that almost all of the non-Commonwealth government organisations
and individuals who addressed this issue were opposed to the proposal laid down by
AHRCL Bill. The major concerns were that the proposed provisions posed a threat
to the independence of HREOCA and its capacity to be and be seen as a guardian of
human rights of Australians.®” The Senate Committee finally recommended that the
proposed provisions concerning the requirement for HREOCA seeking the
Attorney-General's approval before exercising its power to seek leave to intervene in
court proceedings should not to be agreed to.

" Legal and Constitutional Legislation Committee (2003) Chapter 3.
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Chapter 4 — South Korea

4.1 Background

4.1.1 The National Human Rights Commission of Korea (NHRCK) was
established as an independent government body in 2001. Discussions for the
establishment of a national human rights institution in South Korea dated back to the
early 1990s, when a group of South Korea NGOs participated in the World
Conference on Human Rights held in Viennain June 1993.

4.1.2 The Korean government began to draft a human rights commission bill in
1998, proposing to establish a new commission which would be an affiliate agency of
the Ministry of Justice. NGOs protested fiercely against the government's idea.
The revised national human rights commission bill passed in 2001 defined NHRCK
as an independent national institution unaffiliated with the legidative, executive and
judicial branches.®

4.1.3 In South Korea, the Ministry of Justice is responsible for formulating
national policies and strategies concerning the implementation of international human
rightstreaties. The Human Rights Division of the Ministry of Justice works towards
promoting the spirit of observing of law and order and maintains a cooperative
relationship with NGOs. In May 2007, the Ministry of Justice finalized and
published the National Action Plan for the Promotion and Protection of Human Rights,
ablueprint of the government's human rights policies from 2007 to 2011.

4.1.4 The Korean Constitution provides for an independent judiciary.
Article 103 of the Constitution states that "[jJudges shall rule independently
according to their conscience and in conformity with the Constitution and Act." The
judiciary of South Korea consists of the Constitutional Court, the Supreme Court, the
High Courts and other local courts. Judicia review of the constitutionality of a law
isafunction performed by the Constitutional Court.

415 South Korea established its ombudsman service in 1994. The
Ombudsman of Korea provides a broad range of services for those members of the
public who have filed complaints of being subjected to the public administration's
unlawful and unreasonable practices.

% For details, see NHRCK Annual Report (2002) pp. 3-7.
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4.2 Regulatory framework

Legal basis

421 The human rights guaranteed under the Korean Constitution include
integrity and dignity and the right to pursue happiness (Article 10), equality before the
law (Article 11), personal liberty (Article 12), protection from wrongful prosecution
(Article 13), freedom of residence and the right to move at will (Article 14), freedom
of choice of occupation (Article 15), freedom of residence (Article 16), freedom of
privacy (Article 17), freedom of correspondence (Article 18), freedom of conscience
(Article 19), freedom of religion (Article 20), freedom of speech and the press and
freedom of assembly and association (Article 21), and freedom of science and the arts
(Article 22).

4.2.2 NHRCK was established under the National Human Rights Commission
Act (NHRC Act) in 2001. NHRC Act provides for the organisation and operation of
NHRCK, the duties and authorities of NHRCK, and the investigation procedures for
alleged breaches of human rights or discrimination. NHRC Act was amended in
2005, with one of the purposes being the strengthening of the independence and
functions of NHRCK.*

4.2.3 NHRCK are charged with the responsibility of investigating and settling
complaints of discrimination against persons with disabilities under the Prohibition of
Discrimination Against People with Disabilities Act (PDAPD Act).

4.2.4 Under Article 18 of NHRC Act, matters relating to the organisational
structure of NHRCK shall be prescribed by Presidential Decrees®. There are other
decrees promulgated to enforce and implement NHRC Act and PDAPD Act.

Jurisdiction

4.2.5 Under NHRC Act, the term "human rights" means any rights and freedoms,
including human dignity and worth, guaranteed by the Korean Constitution and laws,
recognized by the international human rights treaties ratified by South Korea, or
protected under international customary law.

% See NHRCK Annual Report (2004) pp. 209-13.
®  Presidential Decrees are delegated rules or enforcement regulations of an Act issued by the
President of South Korea after consultation with the State Council.
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4.2.6 Article 2(4) of NHRC Act lists 19 prohibited grounds of discrimination, i.e.
gender, religion, disability, age, social status, place of origin, country of origin,
ethnicity, physical conditions, marital status, pregnancy or childbirth, family type or
conditions, race, colour, ideology or political opinions, crimina records, sexua
orientation, education and medical history. Discrimination means the favorable or
unfavorable treatment, exclusion, or differentiation based on the prohibited grounds of
discrimination without justification. Article 2(4) was added in the 2005 amendment
to NHRC Act.

4.2.7 The 2005 amendment also further specifies discrimination to include any
acts of sexual harassment. Sexual harassment is defined as sexual comments or acts
made in employment settings that cause feelings of sexual humiliation or degradation
or that result in unfair employment treatment for refusing to respond to such sexual
comments, acts or demands.®*

4.2.8 NHRCK can investigate primarily complaints alleging violations of
Articles 10 to 20 of the Korean Constitution. Besides, NHRCK can also investigate
alleged violations involving discrimination as defined by NHRC Act.

4.2.9 Passed in March 2007, PDAPD Act will come into force in April 2008.
In order to protect and promote the human rights of people with disabilities, PDAPD
Act incorporates both direct and indirect discrimination in the definition of
discrimination and expands the scope of discrimination to include refusal to provide
reasonable accommodation. Under PDAPD Act, NHRCK is responsible for
determining unlawful discrimination and issuing recommendations to redress them.

Mandate and functions

4.2.10 NHRC Act mandates NHRCK to protect and promote the human rights of
every individual residing in South Korea® Article 19 of NHRC Act stipulates that
NHRCK isresponsible for:

(@ reviewing and examining legidation relating to human rights;

(b) conducting investigations and providing remedy of complaints of
human rights violations;

(c) conducting investigations and providing remedy of complaints of
discriminatory practices,

(d) performing surveys on human rights issues and their conditions;

81 Article 5, NHRC Act.
62 Articles 3 and 4, NHRC Act.
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(e) providing education and public awareness programmes on human
rights;

(f) proposing and recommending guidelines regarding problem
identification and preventive measures,

(g) undertaking research and providing advice with respect to the
ratification and/or implementation of internationa human rights
treaties,

(h) cooperating with domestic and overseas organisations for protection
and promotion of human rights; and

(i) performing other activities deemed necessary to protect and promote
human rights.

4.3 Organisational design and oper ational arrangements

Composition and organisational structure

43.1 NHRCK consists of 11 commissioners, including the chairperson of
NHRCK and three standing commissioners®®.  All commissioners are appointed by
the President of South Korea (President) for a three-year term, with four
commissioners being nominated by the National Assembly, four by the President, and
the remaining three by the Chief Justice of the Supreme Court. The President
appoints the chairperson of NHRCK from among the commissioners. The
commissioners may be reappointed for one more term.

4.3.2 NHRC Act requires that at least four of the commissioners must be
women.®*  The law also requires that the candidates for the commissioner post
should possess professional knowledge and experience with human rights matters and
be recognized to be capable of acting fairly and independently when performing
duties relating to the protection and promotion of human rights.®

4.3.3 The appointment of a commissioner may be terminated if he/she is
"sentenced to imprisonment without labor of a heavier punishment”.®® A
commissioner may also be dismissed for physical or mental grounds, providing that
two-thirds or more of all the commissioners pass aresolution to that effect.

8 NHRC Act is silent on the roles and power of the standing commissioners.

& Article 5(5), NHRC Act.
% Article 5(1), NHRC Act.
% Article 8, NHRC Act.
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434 The commissioners are not allowed to be a member of a political party,
participate in political activities, and hold other public office at the same time.
Article 11 of the original NHRC Act also prohibited a retired commissioner, for
two years after his/her retirement, from being appointed to be a public official other
than a public officia for education or a candidate running for public office.
However, in 2005, thisArticle was ruled unconstitutional by the Constitutional Court.

4.35 NHRCK may establish subcommittees to perform its functions. There
are currently four subcommittees, comprising the Standing Commissioners
Committee, two Rectification Human Rights Violation Committees and the
Discrimination Remedy Committee. The Standing Commissioners Committee
consists of the charperson and the standing commissioners, while other
subcommittees are made up of three to five commissioners. The Standing
Commissioners Committee and the other subcommittees have the power to establish
special committees for conducting research and deliberation of human rights issues
concerning gender and disability. The following diagram shows the organisational
structure of NHRCK.
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Diagram 4 — Organisational chart of NHRCK
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Financial and human resources

4.3.6 NHRCK has an annua budget of around 20 billion Korean Won
(HK$164 million) in recent years. About 40% of the budget is used for payroll
expense. Although NHRC Act specifies that the chairperson of NHRCK is the
controlling officer of NHRCK,*” there is no provision ensuring that NHRCK has the
authority to compile its own budget. Instead, NHRCK's budget is prepared by the
Ministry of Justice.

4.3.7 NHRC Act provides that a Secretariat shall be established to address the
genera affairs of NHRCK. The current Secretariat of NHRCK has a staff size of
about 200, dividing into five departments, 22 teams and three subsidiaries (see
diagram 4). The Secretary-General of NHRCK is appointed by the President on the
recommendation of the chairperson of NHRCK after due deliberation of NHRCK.
Senior staff members of NHRCK are also appointed by the President on the
recommendation of the chairperson of NHRCK.

Operationa autonomy and accountability

43.8 NHRCK was officially accredited by ICC in April 2004. There are
provisions in NHRC Act that recognize the autonomy of NHRCK's operation.
Article 3 provides that NHRCK shall independently deal with the matters which fall
within the purview of its authority. Article 18 states that matters necessary for its
operation shall be prescribed by NHRCK'sown rule.®  In addition, Article 17 allows
NHRCK to establish its own staff disciplinary committee and formulate relevant
disciplinary rules.

4.3.9 Neverthelesss, NHRC Act specifies that matters necessary for the
organisation of NHRCK, except provided by the Act, shall be prescribed by
Presidential Decrees.®® When NHRCK was first established, the Korean government
was actively involved in the process of setting up its Secretariat.”

4.3.10 In terms of accountability, Article 14 of NHRC Act requires that the
proceedings of NHRCK shall be made public, except when NHRCK, the Standing
Committees and other subcommittees consider that it is not necessary for them to be
made public. NHRCK is also required to prepare an annual report to the President
and the National Assembly, describing its activities for the preceding year, the human
rights situation and related improvement measures.

6 Article 6(5), NHRC Act.

% Article 18, NHRC Act.

% Ibid.

" See NHRCK Annual Report (2002) p. 9 and Cho (2002) pp. 234-5.
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43.11 NHRCK may, if deemed necessary, make any other report to the President
and the National Assembly.”" NHRCK is required to release to the public al the
reports submitted to the President and the National Assembly, except for those matters
relating to national security or personal privacy, or when the release of such matter is
prohibited by other laws.

4.3.12 The chairperson of NHRCK may attend the National Assembly and state
opinions on affairs falling under the jurisdiction of NHRCK, and shall, if required by
the National Assembly, attend thereupon and make areport or reply.

4.4 Functions and powers

Providing advice on legislation and government policies

44.1 As mentioned above, NHRCK has the legal responsibilities to:

(@) investigate and research on statutes, policies and practices related to
human rights, and to make recommendations and opinions for their
improvement;

(b) survey on human rights conditions; and

(c) research and provide advice regarding the ratification of any
international human rights treaty and its implementation.

4.4.2 In both 2004 and 2005, NHRCK presented some 20 submissions regarding
human rights laws and government policies to the relevant Ministries and the National
Assembly. One of the recommendations contained in these submissionsis to abolish
the Social Protection Act and the National Security Act, which have been regularly
blamed for gross violation of human rights in South Korea.”

4.4.3 NHRCK had been actively pressed for the enactment of a comprehensive
anti-discrimination legidation, and had taken more than three years to draft an
anti-discrimination bill since 2003. Consequently, the Disability Discrimination Act
passed by the National Assembly in March 2007 empowers NHRCK to determine
unlawful discriminations and issue recommendations to redress them.

T Article 29(2), NHRC Act.
2 See NHRCK Annual Report (2004) pp. 201-4.
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444 NHRCK has used its expertise to comment on the Korean government's
reports to the international human rights treaty bodies and monitor the local
implementation of those human rights treaties. NHRCK has aso recommended the
K orean government to accede to several Optional Protocols’, including the Optional
Protocol to the Convention on the Elimination of Discrimination against Women and
the Optional Protocol to the Convention on the rights of the Child on the Sale of
Children, Child Prostitution and Child Pornography.

I nvestigation and prosecution of complaints

445 NHRCK are authorised to investigate matters concerning:

(& human rights violations committed by state organs, local governments
or detention or correctional facilities; and

(b) discriminatory acts or any violation of the right of equality committed
by alegal corporate body, organisation or private individual.”*

4.4.6 NHRCK accepts complaints through telephone, fax and e-mail. On-site
human rights counselling and petition filing services may be provided for inmates in
detention facilities, socially disadvantaged groups and special regional communities’™.
The number of complaints received by NHRCK increased steadily from 803 cases in
2001 to 5617 cases in 2005. In 2005, about 75 % of the complaints related to
human rights violations. The rest were discrimination cases, of which about 45 %
were related to employment.

4.4.7 Diagram 5 gives a detailed account of the complaint handling process of
NHRCK. During the investigation of a complaint, NHRCK is empowered to call
any person to give evidence, produce documents and conduct on-site investigations.
NHRCK may submit the complaint to the Conciliation Committee for conciliation
upon request by the persons concerned. Otherwise, NHRCK will deliberate on the
findings of the investigation and render its decision.

4.4.8 NHRC Act alows NHRCK to dismiss a complaint for a wide range of
reasons’®, such as when the incident leading to a complaint happened more than one
year ago, when the incident is under criminal investigation or court trial, in case other
legal procedures for redress are in process or completed, or when NHRCK considers
that it isinappropriate to investigate a complaint.

®  Some human rights treaties are followed by optional protocols which may either provide for

procedures with regard to the treaties or address a substantive area related to the treaties.
Optional Protocols to human rights treaties are treaties in their own right, and are open to signature,
accession or ratification by countries who are a party to the main treaties.

™ Article 30, NHRC Act.

" In 2005, NHRCK visited villages where Hansen's disease patients were located, and provided
counselling servicesto and received petitions from the villagers.

" Article 32 of NHRC Act stipulates 10 reasons for dismissal of a petition.
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Diagram 5 — Complaint Handling Process
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449 If both parties to a dispute or complaint willingly submit to the
conciliation process provided for in NHRC Act, but do not reach a compromise with
respect to the issue in question, NHRCK may make a decision on any of the
following:

"(a) Soppage of the human rights violation or discriminatory act subject
to the investigation,

(b) Restitution or compensation for damages, or other necessary
remedies; or

(c) Measures necessary for the prevention of recurrence of the same or
similar human rights violation or discriminatory act." *’

4.4.10 If the parties concerned do not object, within two weeks, to a decision, the
decision will have the same effect as a settlement at court.

4411 Depending on the result of the investigation of a complaint, NHRCK can
propose appropriate remedial actions, and recommend suitable disciplinary actions
and urgent relief measures.”® Disciplinary action may involve filing an accusation to
the Prosecutor General, if the circumstances of a complaint correspond to an act of
crime requiring criminal punishment.

Direct investigation

4.4.12 Under Article 30(2) of NHRC Act, NHRCK may initiate an ex officio
investigation if there is a reasonable cause to believe that a serious human rights
violation or discriminatory act has occurred.” In recent years, NHRCK has
conducted ex officio investigations on matters such as the handling procedures for
military personnel who died on duty, the use of personal information at public
libraries, and the protection measures for victims of sexual violence.

Involvement in legal proceedings

4.4.13 In relation to a court trial which significantly affects the protection and
promotion of human rights, Article 28 of NHRC Act empowers NHRCK, either after
being requested by the court or on its own initiative, to "present its opinions on de
jure [based on law] matters to the competent division of the court or the
Constitutional Court."

T Article 42(4), NHRC Act.
8 Articles 44, 45 and 48, NHRC Act.
™ Therelevant section in the 2001 NHRC Act did not include discriminatory acts.
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4.4.14 With respect to a court trial involving a case investigated or handled by
NHRCK under NHRC Act, NHRCK may not only present its opinions on de jure
matters, but also de facto [in fact] ones.

Education and enhancement of public awareness

4.4.15 One of NHRCK's functions is to raise public awareness regarding human
rights. NHRCK has used a wide range of methods to communicate its key human
rights messages to the community, including:

(@) use of audio-visual media such as television advertisements and the
production of films and cartoons. Starting from 2002, a series of
films with the theme of human rights and discrimination issues has
been produced by NHRCK :*

(b) provision of human rights workshops and trainings for government
employees, especially prosecutors, the police, correctional officers
and the military;

(c) provison of training progranmes for teachers and school
administrators and development of human rights education
programmes for elementary, middle and high schools;

(d) establishment of an on-line Human Rights Learning Center in 2005 to
provide easy access to human rights educational materials; and

(e) as an advocate for a separate piece of legislation for human rights
education. The Human Rights Education Act Bill was passed by the
State Council in October 2007, waiting to be enacted by the National

Assembly.®
45 Review and evaluation conducted
451 Information about review and evaluation on NHRCK is scarce. Some

evaluative essays were published in the early years of NHRCK's establishment.??
NHRCK was deprecated in these essays for (a) suffering from a high degree of
political interference, (b) lacking the financial independence and autonomy regarding
employment matters, (c) insufficient investigation powers and having a broad range of
powersto reject acomplaint and (d) failing to develop strategic visions.

8 NHRCK Annual Report (2004) pp. 166-8.

8 See
http://mww.humanrights.go.kr/english/downl oad.jsp?board_id=Press%20Rel eases& filename=PR
%20-%20HR%20Edu%20Bill.doc.

8 See Cho (2002) and Kwok (2002).
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452 In January 2008, the Presidential Transition Committee®® proposed to
place NHRCK under the control of the Presidential Office. One of the arguments of
the Committee was that the current position of NHRCK was in violation of the
principle of separation of powers. Both NHRCK® and the United Nations High
Commissioner for Human Rights®™ expressed serious concern over the proposed
rearrangement plan, and the proposal change was not implemented.

8 A committee set up for managing the transition between two presidential terms.

8 NHRCK's press release, January 21 2008.
& The Korean Times, January 20 2008.
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Chapter 5—India

51 Background

511 The Nationa Human Rights Commission of India (NHRCI) was
established in October 1993.%  Its statute is contained in the Protection of Human
Rights Act 1993 (PHR Act). One of the primary functions of NHRCI is to receive
complaints on and to initiate investigations into violations of human rights by public
servants via acts of commission and omission through negligence on their part, and to
prevent violation of human rights when brought to its notice.

512 The Human Rights Division of the Ministry of Home Affairs deals with
matters relating to PHR Act and also matters relating to national integration and
communal harmony. The government of India has adopted A National Action Plan
for Human Rights Education, which envisages promotion and awareness of human
rightsto al sections of the society.

5.1.3 PHR Act also makes provisions for the establishment of state human rights
commissions, with 17 states having set up such bodies accordingly. Where NHRCI
considers it necessary or expedient, it may transfer any complaint filed or pending
before it to the human rights commission of a state where the complaint arises.
Nevertheless, only NHRCI will be discussed below.

514 The Indian judiciary consists of the Supreme Court, the High Courts at the
state level, and the District and Session Courts at the district level. The Supreme
Court is the highest court in India. Extensive constitutional provisions are in
existence to safeguard the independence of judges, including articles regarding
selection, conditions of tenure and removal of judges at both the Supreme Court and
the High Courts.

515 Although the proceedings in the Supreme Court of India arise out of the
judgments or orders made by the subordinate courts including the High Courts, the
Supreme Court aso entertains litigation, for the protection of public interest,
introduced not by the aggrieved party but by the court itself or by any other private
party. Thisiscaled Public Interest Litigation.

5.1.6 Besides NHRCI, there are other institutions set up to strengthen and
safeguard the exercise of basic human rights of the vulnerable sections of the Indian
society. These ingtitutions include the National Commission for Women, the
National Commission for Minorities, the National Commission for Scheduled Castes,
and the National Commission for Scheduled Tribes. These commissions are charged
with the responsibility of safeguarding the rights guaranteed to specified target groups
under the Indian Congtitution as well as under the various laws passed by the
legidature.

8  For adetailed discussion of the formation of NHRCI, see Ray (2002).
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517 In India, there are ombudsman schemes in the banking, insurance and
telecommuni cations sectors dealing with their respective customer complaints.

52 Regulatory framewor k

Legal basis

521 The Fundamental Rights in India are enshrined in Part 111 of the India
Constitution (Articles 12 to 35). They include individua rights such as equality
before law, freedom of speech and expression, freedom of association and peaceful
assembly, freedom to practice religion, and the right to constitutional remedies for the
protection of civil rights by means of writs such as habeas corpus. Article 32 of the
Constitution gives an extensive original jurisdiction to the Supreme Court in regard to
enforcement of the Fundamental Rights.

522 NHRCI was originally established under the Protection of Human Rights
Ordinance of 28 September 1993, which was later replaced by PHR Act. The
Protection of Human Rights Ordinance was promulgated by the President of India
under Article 123 of the Indian Constitution®”. Subsequently, in November 1993, a
new bill was submitted to the Indian Parliament to replace the Ordinance. PHR Act
received Presidential assent in January 1994. The Act provides for the constitution
of a national human rights commission, human rights commissions in states and the
Human Rights Courts® for better protection of human rights.

523 PHR Act was revised by the Protection of Human Rights (Amendment) Act
2006. The main amendments on PHR Act, other than making changes to the
appointment of members of the state human rights commissions, relate to issues such
as. strengthening the investigative machinery available to human rights
commissions, empowering the commissions to recommend award of compensation,
even during the course of enquiry; empowering NHRCI to undertake visits to jails
without intimation to the state governments; and strengthening the procedure for
recording of evidence of witnesses.

8 The usua parliamentary committee procedure for debating the contents of the Ordinance was

skirted. See Sripati (2001).
The Human Rights Courts are special courts set up in a state for speedy trial of offences arising out
of violation of human rights.

88
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Jurisdiction

524 PHR Act defines "human rights' to include "the rights relating to life,
liberty, equality and dignity of the individual guaranteed by the Constitution or
embodied in the International Covenants and enforceable by courtsin India."®® The
"International Covenants' refer to the International Covenant on Civil and Palitical
Rights, the International Covenant on Economic, Social and Cultural Rights and other
Unitegl0 Nations conventions or covenants specified by the central government of
India

525 Section 36 of PHR Act specifies matters not subject to the jurisdiction of
NHRCI. For instance, NHRCI shall not inquire into any matter which is pending
before a state human rights commission or any other commission duly constituted
under any law for the time being in force. Additionally, NHRCI or a state human
rights commission is not allowed to inquire into any human rights violation
committed longer than one year ago.

Mandate and functions

5.2.6 The preamble of PHR Act states that the establishment of a human rights
commission at the national and state levels is for better protection of human rights.
Under section 12 of PHR Act, NHRCI performs all or any of the following functions:

(@ inquire, on its own initiative or on a petition presented to it by a
victim or any person on his’her behalf or on a direction or order of
any court, into a complaint of:

(i) violation of human rights or abetment thereof; or

(i) negligence in the prevention of such violation, by a public
servant;

(b) intervene in any proceeding involving any allegation of violation of
human rights pending before a court with the approval of such court;

(c) visit any jail or any other institution under the control of the state
government, where persons are detained or lodged for purposes of
treatment, reformation or protection to study the living condition of
the inmates and make recommendations thereon;**

8 Section 2(1)(d), PHR Act.

% Section 2(1)(f), PHR Act.

s The original provision in PHR Act required visits to these ingtitutions with intimation to the state
government.
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5.3

(d)

(€)

(f)

(9)
(h)

(i)

@)

review the safeguards by or under the Constitution or any law for the
time being in force for the protection of human rights and recommend
measures for their effective implementation;

review the factors, including acts of terrorism that inhibit the
enjoyment of human rights and recommend appropriate remedial
measures;

study treaties and other international instruments on human rights and
make recommendations for their effective implementation;

undertake and promote research in the field of human rights;

spread human rights literacy among various sections of the society
and promote awareness of the safeguards available for the protection
of these rights through publications, the media, seminars and other
available means;

encourage the efforts of NGOs and institutions working in the field of
human rights; and

such other functions as it may consider necessary for the promotion
of human rights.

Organisational design and operational arrangements

Composition and organisational structure

531

Under Section(2) of PHR Act, NHRCI consists of:

@
(b)
(©)

(d)

a Chairperson who has been a Chief Justice of the Supreme Court;
one member who is or has been, a Judge of the Supreme Court;

one member who is, or has been, the Chief Justice of a High Court;
and

two members to be appointed from amongst persons having
knowledge of, or practical experience in, matters relating to human
rights.
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5.3.2 In addition to the above five permanent members, there are four ex-officio
members who perform less functions (functions (b) to (j) of paragraph 5.2.6). They
are:

(@ the Chairperson of the National Commission for Minorities;

(b) the Chairperson of the National Commission for the Scheduled
Castes;

(c) the Chairperson of the National Commission for the Scheduled Tribes;
and

(d) the Chairperson of the National Commission for WWomen.
533 All five permanent members of NHRCI are appointed by the President of
India (President) on the recommendation of a committee consisting of:

(8 thePrime Minister asthe chairperson of the committee;

(b) the Speaker of the House of the People™;

(c) theMinister in charge of the Ministry of Home Affairs;

(d) the Leader of the Opposition in the House of People;

(e) the Leader of the Opposition in the Council of States™; and

(f) the Deputy Chairman of the Council of States.
534 Section 6 of PHR Act provides that on being appointed, the Chairperson
and other members of NHRCI shall hold office for aterm of five years or until he/she
attains the age of 70 years, whichever is earlier. A member is eligible for
re-appointment for another term of five years. On ceasing to hold office, the

Chairperson and the Members are not eligible for further employment under the
central or any state governments.**

92
93

The lower house of the Parliament of India.
The upper house of the Parliament of India.
% Section 6(3), PHR Act.
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535 The Chairperson or any members of NHRCI can be removed from his/her
office by the President for proved misbehaviour or incapacity after a Supreme Court
inquiry and subsequent recommendation. The President can also remove the
Chairperson or any member of NHRCI from office if he/she:

() isadjudged an insolvent;

(b) engages during his’her term of office in any paid employment outside
the duties of his/her office;

(c) isunfit to continue in office by reason of infirmity of mind or body;
(d) isof unsound mind and stands so declared by a competent court; or

(e) is convicted and sentenced to imprisonment for an offence which in
the opinion of the President involves moral turpitude.

5.3.6 The Chief Executive Office of NHRCI is the Secretary-General, an officer
of the rank of Secretary to the Indian government. There are six divisionsin NHRCI,
namely the Administration Division; the Law Division; the Training Division; the
Policy Research, Projects and Programmes Division; the Investigation Division and
the Information and Public Relations Division. The Law Division services NHRCI
in the receipt and disposal of complaints relating to human rights violations.

5.3.7 NHRCI has a scheme for engaging eminent persons as Special
Rapporteurs to enhance its work. Special Rapporteurs are drawn from among
persons who have had a meritorious record of service and have retired from senior
positions, either in the Indian Administrative Services or in the Indian Police Service
with a commitment for human rights concerns. They either are given a subject or a
group of subjects to deal with, such as child labour, custodial justice and disability, or
have territorial jurisdictions.

Financial and human resources

538 NHRCI prepares its own budget which will be forwarded to the central
government. The centra government, after considering the funding request,
formulas and places the funding request before Parliament.  The central
government's funding to NHRCI is by way of grants after due appropriation made by
Parliament. NHRCI is guaranteed by law to spend the amount as it thinks fit for the
performance of its functions.® In 2005-2006, NHRCI had a budget of 1,574 lakh
rupees (HK$31.3 million), with about 34% being used in staff pay and allowances.

% Section 32(2), PHR Act.
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5.3.9 Section 11 of PHR Act requires the central government to make available
to NHRCI an officer of the rank of Secretary to the Indian government to be the
Secretary-General of NHRCI, police investigative staff with an officer not below the
rank of Director General of Police and other officers and staff as may be necessary for
the efficient performance of the functions of NHRCI.

5.3.10 NHRCI has a staff size of around 340. The central government has the
power to make rules regarding the salaries and allowances as well as other terms and
conditions of service of the Chairperson, members, officers and other staff of NHRCI.
Subject to these rules, NHRCI may appoint other administrative, technical and
scientific staff asit considers necessary. Asfar as the increase in the number of staff
is concerned, it needs the concurrence of the central government.

Operationa autonomy and accountability

5311 NHRCI was assessed by ICC in 1999 and again in 2006 to be in
compliance with the Paris Principles. The autonomy of NHRCI derives, inter alia,
from the method of appointing its Chairperson and members, their fixity of tenure and
statutory guarantees, and the status they have been accorded. NHRCI aso has its
own investigation staff. The financial autonomy NHRCI is spelt out in section 32 of
PHR Act (see paragraph 5.3.8 of this report).

5.3.12 According to section 40 of PHR Act, the central government may make
rules to carry out the provisions of PHR Act regarding the employment of staff®, the
form in which the annual statement of accountsis to be prepared and any other matter
which has to be, or may be, prescribed. However, any rule made by the central
government in this regard shall be laid before Parliament, which has the power to
modify or reject therule.

5.3.13 NHRCI has the power to regulate its own procedure and meet at such time
and place as the Chairperson may think fit.>” All the orders and decisions of NHRCI
are authenticated by the Secretary-General or any other officer of NHRCI who is duly
authorized by the Chairperson.

5.3.14 With regard to the accountability, NHRCI is required to maintain proper
accounts and other relevant records and prepare an annual statement of accounts.
NHRCI accounts shall be audited and certified by the Comptroller and
Auditor-Genera together with the audit report, and these documents will be laid
before each House of Parliament.

% See paragraph 5.3.10.
% Section 10, PHR Act.

Research and Library Services Division page 53



Legislative Council Secretariat Human rights commissions in Northern Ireland,
Australia, South Korea, and India

5.3.15 In addition, NHRCI is required to submit an annual report to both the
central government and the state government concerned. It may, at any time, submit
special reports on any matters which, in its opinion, are of such urgency or importance
that they should not be deferred until the submission of the annual report. These
reports should aso be laid before each House of Parliament or the state legislature.

54 Functions and powers

Providing advice on legislation and government polices

54.1 NHRCI has the legal responsibility to review the safeguards provided by
or under any law that could have a bearing on the protection of human rights, as well
as to study treaties and other international instruments on human rights and make
recommendations for their effective implementation.

54.2 Over the years, NHRCI has commented on hills or legislation relating to
anti-terrorism, the special powers of armed forces, the rights of women and children,
issues relating to health and education, refugees, and the right to information. In
2000, NHRCI forwarded to the Indian government its own proposals for amending
various provisions of its enabling Act.*®

54.3 NHRCI has constituted an advisory body and a working group comprising
representatives of various government departments, NGOs and lawyers to prepare a
national action plan for human rights. A draft action plan is being prepared after
extensive discussion with the Ministries and government departments concerned.

54.4 Regarding the implementation of international treaties, in a number of
instances, notably in respect of torture, the rights of women and children, and refugees,
NHRCI has caled for an examination of the existing position and the taking of
specific steps that would ensure the better protection of human rights. In recent
years, NHRCI has urged the Indian government to ratify the Optional Protocols to the
Convention on the Rights of the Child and the Convention against Torture and other
Cruel, Inhuman or Degrading Treatment of Punishment.*

98
99

For further discussion, see part 5.5 of this research report.
NHRCI succeeded in persuading the Indian government to sign the Optional Protocols to the
Convention on the Rights of the Child in November 2004.
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I nvestigation and prosecution of complaints

Complaints

545 One of the primary functions of NHRCI is to receive complaints and
initiate investigations into the violation of human rights by public servants by acts of
commission or omission or through negligence on their parts to prevent violation
when brought to its notice within one year of the commission of such violation.

5.4.6 NHRCI has to dea with a substantial number of human rights violation
complaints each year. During 2006-2007, NHRCI received 82 233 complaints, an
increase of 10.5% from 2005-2006. During 2004-2005, the total number of cases
received was 74 401, among which 72 775 cases were complaints of alleged human
rights violations, 1 500 cases related to intimations of custodial deaths, four cases of
custodial rapes and 122 related to police encounters.®

54.7 Human rights complaints are processed by the Law Division of NHRCI.
If any complaint requires an investigation, it will be performed by NHRCI's own
Investigation Division. The Investigation Division is headed by an officer of the
rank of Director General of Police, who is assisted by a Deputy Inspector Genera of
Police, Senior Superintendents of Police, Deputy Superintendents of Police,
Inspectors of Police and Constables.

54.8 While inquiring into complaints, NHRCI shall have al the powers of a
civil court trying a suit under the Code of Civil Procedure 1908. In particular, it has
the following powers:

(& summoning and enforcing the attendance of witnesses and examining
them on oath;

(b) discovery and production of any document;
(c) receiving evidence on affidavits,

(d) requisitioning any public record or copy thereof from any court or
office;

(e) issuing commissions for the examination of witnesses or documents;
and

(f) any other matter which may be prescribed.'™

100 NHRCI Annual Report (2005) p. 23.
101 gSection 13, PHR Act.
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5.4.9 While inquiring into complaints of violations of human rights, NHRCI
may, under section 17 of PHR Act:

(& cdl for information or reports from the central or state governments,
or any other authority or organisation subordinate thereto, within such
time as specified by it;

(b) if the information or reports are not received within the time period
stipulated by NHRCI, proceed to inquire into the complaints; and

(c) if, onthe receipt of information or reports, NHRCI is satisfied that no
further inquiry is required, or that the required action has been
initiated or taken by the government or authority concerned, decide
not to proceed with the complaint, and inform the complainant
accordingly.

5.4.10 NHRCI may take any of the following steps upon the completion of an
inquiry:

(@) where the inquiry discloses the commission of violation of human
rights or negligence in the prevention of violation of human rights by
a public servant, recommending to the government or authority
concerned the initiation of proceedings for prosecution or such other
action as NHRCI may deem fit against the relevant person or persons;

(b) approaching the Supreme Court or the High Court concerned for such
directions, orders or writs as that Court may deem necessary; or

(c) recommending to the government or authority concerned for the grant
of such immediate interim relief to the victim or the members of
hissher family as NHRCI may consider necessary.

Complaints with respect to armed forces

54.11 NHRCI may, on its own motion or on the basis of petitions made to it on
allegations of human rights violations by armed forces, seek a report from the central
government. On receipt of the report, it may either not proceed with the complaint
or, as the case may be, make its recommendations to the government. According to
PHR Act, the central government shall inform NHRCI of the action taken on the
recommendations within three months or such further time as NHRCI may allow. It
is further stipulated that NHRCI shall publish its report together with its
recommendations made to the central government and the action taken by the
government on such recommendations. A copy of the report so published will also
be given to the petitioner.
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Research and investigations

54.12 Based on reports in the print as well as electronic media regarding
violations of human rights of individual or groups, NHRCI may, on its own initiative,
seek factual reports from the agency concerned, and, wherever necessary, proceed to
inquire in the same manner as in a complaint of violation of human rights.

54.13 PHR Act also requires NHRCI to undertake and promote research in the
field of human rights. The main purpose of the research is to evolve mechanisms
that can be use to promote and protect human rights and combat violations of such
rights. NHRCI may provide assistance to an outside institution for undertaking
relevant research studies.

5.4.14 Examples of such research studies are'%*:

(@ The Action Research on Trafficking in Woman and Children — carried
out by the Institute of Social Sciences, New Delhi. The main aim of
the research was to study the trends, dimensions and magnitude of the
problem of trafficking in women and children and to assess the types
of existing responses to issues arising from trafficking.

(b) The Study of the Implementation of the Juvenile Justice (Care and
Protection of Children) Act — conducted by the Socio-Legal
Information Centre, New Delhi. The study tried to examine the
existing status of the Act so far as its implementation was concerned.

(c) A Study to Assess the Promotion of Economic, Social and Cultural
Rights (ESCR) in India — conducted by the National Centre for
Advocacy Studies (NCAS), a Pune-based NGO. The main aim of
the study is to analyse the government's resource alocation for the
realization of ESCR, especialy the rights to food, health and
education with particular reference to some marginalized groups, and
to explore civil society initiativesin helping people to claim ESCR.

Involvement in legal proceedings

5.4.15 Section 12(b) of PHR Act empowers NHRCI to intervene in any
proceeding involving any allegation of violation of human rights pending before a
court with the approval of such court. Furthermore, Section 18(2) of PHR Act, under
the heading " Steps after inquiry”, enables NHRCI to "approach the Supreme Court or
the High Court concerned for such directions, orders or writs as that Court may deem
necessary."

192 For details, see http://nhrc.nic.in/ResearchStudies& Project.htm.
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5.4.16 NHRCI has been intervening, from time to time, in the matters concerning
human rights in the proceedings pending in the Supreme Court or the High Courts in
India with a view to putting forth its point of view before the court and also assisting
the court's consideration.

5.4.17 One of the latest notable cases in which the Supreme Court was
approached by NHRCI was a case commonly known as the "Best Bakery case”. The
Best Bakery case took place on 1 March 2002 in Vadodara, during the 2002 Gujarat
violence, in which 14 people were murdered, with many of them being burned to
death. The case came into prominence after all the 21 accused were acquitted in
June 2003 by a "fast-track court” for lack of evidence, after many witnesses had
turned hostile.

5.4.18 NHRCI, in July 2003, filed a specia leave petition in the Supreme Court
with a prayer to set aside the judgement of the trial court, and sought directions for
further investigation by an independent agency and retrial of the Best Bakery case.
In April 2004, the Supreme Court ordered retrial of the case outside Gujarat, in
Maharashtra. At the end, a special court conducting a retrial sentenced nine people,
who had been acquitted in an earlier trial, to life imprisonment for killing 14 people
during the attack on the bakery.

5.4.19 A rather unique arrangement in India is that NHRCI maintains a
complementary relationship with the Supreme Court and the High Courts. These
Courts have been remitting matters relating to perseverance and promotion of human
rights to NHRCI for inquiry or investigation and for submitting reports as well as
recommendations.

5.4.20 The Supreme Court has, in a number of cases under its consideration,
particularly involving group rights, remitted mattersto NHRCI.  On the directions of
the Supreme Court, these matters are monitored by NHRCI as programmes. They
include:

(@ the abolition of bonded labour. NHRCI has been involved in the
monitoring of the implementation of the Bonded Labour System
(Abalition) Act;

(b) the proper management of mental hospitals. NHRCI has been
involved in the supervision of the functioning of three mental
hospitals in pursuance of an Order of the Supreme Court; and

(c) the Right to Food programme. NHRCI has been involved in the
monitoring of the implementation of relief measures dealing with
starvation deaths in certain districts of Orissa State.  Owing to such
involvement, NHRCI has formulated a programme of action for
making Right to Food areality in the country.

Research and Library Services Division page 58



Legislative Council Secretariat Human rights commissions in Northern Ireland,
Australia, South Korea, and India

Education and enhancement of public awareness

54.21 One of NHRCI's function is to spread human rights literacy among various
sections of the society and promote awareness of the safeguards available for the
protection of these rights through publications, the media, seminars and other
available means.

5.4.22 Over the years, NHRCI has taken the following steps to promote human
rights education:

(@ working with the relevant education Ministries to prepare materials
for education at all levels of schooling;

(b) working with the University Grants Commission for the devel opment
of courses at the university level;

(c) encouraging the development of courses on human rights in the
training institutes for public servants, the police, paramilitary and
army;

(d) producing human rights training and promotion materials, including
booklets, films, a monthly newsletter, a website and the publication of
the Journal of National Human Rights Commission;

(e) establishing an expert committee for formulating long-term and
short-term human rights promotion plans and the implementing the
government's action plan for human rights education; and

(f) encouraging and supporting the efforts of NGOs.

55 Review and evaluation conducted

55.1 Because of the country's large size and tremendous diversity, the situation
of human rights in India is a complex one. Most human rights violations occur in
areas marked by interna armed conflict or result from religious and racial
discrimination and violence. NHRCI has been under close scrutiny by various
parties concerned. Some parties have criticised NHRCI for its restrictive
appointment criteria (focusing only on judicial personnel), its inability to deal with
human rights violations by the armed forces and the delay in handling complaints.'®

103 See the Commonwealth Human Rights Initiative (1998), the Asian Centre for Human Rights
(2004) and the Asian Forum for Human Rights and Devel opment (2006) pp. 10-6.
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55.2 In 1998, NHRCI requested a former Chief Justice of India (Justice A.M.
Ahmadi) to head an advisory committee to assess the need for structural changes and
amendments to PHR Act. The advisory committee submitted its report to NHRCI in
October 1999. The important changes proposed by the advisory committee included
financia autonomy for NHRCI; power for NHRCI to visit detention institutions
without prior intimation to the state governments; power and freedom for NHRCI to
select its own staff; change in the composition of NHRCI with two judicial and three
non-judicial members, of whom one should be a woman; and bringing the human
rights violations committed by para-military forces within the scope of NHRCI's
investigation powers.'*

55.3 Based on the recommendations of the advisory committee, NHRCI
formulated its own views on the amendments that were required to be made to PHR
Act and transmitted the proposal to the Indian government in March 2000. The
detailed amendments to PHR Act recommended by NHRCI were annexed in full to its
Annual Report for 2001-2002.® NHRCI specially called for, anong other things, to
expand the scope of the meaning of "International Covenants® in PHR Act to include
subsequent covenants after 1966, to exclude the para-military forces from the
definition of armed forces and to extend NHRCI's investigation powers to matters
after the expiry of one year if there are good and sufficient reasons.

554 As mentioned in paragraph 5.2.3, PHR Act had not been amended until
2006. Some of the amendments were based on the recommendations of the advisory
committee set up by NHRCI and others had been recommended by the
Inter-Ministerial Committee comprising the Ministries of Home Affairs, Defence,
External Affairs and Law. Nonetheless, NHRCI's appointment criteria and
investigation procedure with respect to human rights violations by the armed forces
were not changed.

104 See Hindu, 20 October 1999 at p.10 and Sripati (2001).
15 Annexure 1, NHRCI Annual Report 2001-2002.
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Chapter 6 —Analysis
6.1 I ntroduction

6.1.1 All the places studied in this research established a human rights
commission within the last 20 years, with the newest commission being set up in
South Korea in 2001. Tables 1-4 (on pages 66-69) summarise the major features of
the human rights commission in the selected places of Northern Ireland, Australia,
South Korea and India.

6.2 Establishment of human rights commissions

6.2.1 While the places studied all have a democratically elected legidature, an
independent judiciary and other institutions such as the Ombudsman and NGOs
dealing with certain aspects of human rights protection, they recognise a need to
establish an independent dedicated institution to promote and protect human rights.

6.2.2 Among the places studied, Australia's human rights commission has the
longest history. The first Australian human rights commission was established in
1981, which was one of the few human rights commission established before 1990 in
the Asia-Pacific region.'®

6.2.3 At a United Nations-sponsored conference convened in Paris 1991, a set of
"Principles Relating to the Satus of National Institutions' — now commonly referred
to asthe "Paris Principles’ —was developed, and later adopted by the Commission on
Human Rights in 1992 and the United Nations General Assembly in 1993. The
principles have become the foundation and reference point of the establishment and
operation of national human rights institutions.  Accordingly, many national human
rights institutions have been established in compliance with these principles.*”

6.2.4 India and South Korea established their human rights commissionsin 1993
and 2001 respectively. In North Ireland, its human rights commission was
established in 1999 as the result of aregional peace agreement.

1% The New Zealand Human Rights Commission was established in 1981 and the Philippines Human
Rights Commissions was established in 1987.

197 For a list of national human rights commissions that had been assessed by the International
Co-ordinating Committee of National Human Rights Ingtitutions to be in compliance with the
Paris Principles, see http://ww.nhri.net/2007/List_Accredited_NIs Nov_2007.pdf.
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6.2.5 All the human rights commissions studied in this research, the Northern
Ireland Human Rights Commissions (NIHRC), the Human Rights and Equal
Opportunity Commission of Australia (HREOCA), the Nationa Human Rights
Commission of Korea (NHRCK) and the National Human Rights Commission of
India (NHRCI), were established by formal legidlation.

6.2.6 Among the human rights commissions studied, the definition of "human
rights’ in their enabling legislation varies. While both India and South Korea define
human rights to include rights containing in the international human rights treaties
ratified by the respective government and some of the rights incorporated in the
national constitution, South Korea goes further to include rights protected by
international customary law.

6.2.7 In Australia, HREOCA's enabling legidation defines human rights to
include rights in selected international human rights instruments and rights containing
in specified national laws. In Northern Ireland, human rights are undefined in
NIHRC's enabling legislation but are specified to include rights in the European
Convention on Human Rights.

6.3 Composition and appointment

6.3.1 According to the Paris Principles, the composition of a human rights
commission and the appointment of its members shall be established in accordance
with a procedure which affords all necessary guarantees to ensure the pluralist
repres%:atation of the social forces involved in the promotion and protection of human
rights.

6.3.2 Among the places studied, there are wide variations in terms of the
composition of the human rights commissions and the appointment of their members.
Except NIHRC of Northern Ireland, the number of members in the other three
commissions is clearly stipulated in their enabling legisation. HREOCA of
Australia comprises a President and five special-purpose Human Rights
Commissioners, while NHRCK of South Korea consists of a Chairman and 10 other
commissioners. In India, NHRCI is made up of two types of members, including
five permanent members and four ex-officio members. With the number of NIHRC
commissioners not being specified in its enabling legisation, NIHRC currently
comprises one full-time Chief Commissioner and nine part-time commissioners.

198 Article 3(1), the Paris Principles.
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6.3.3 In Northern Ireland and Australia, the selection procedure of their
commission members is not regulated by law. All the commissioners of NIHRC,
including the Chief Commissioner, are appointed by the Secretary of State of
Northern Ireland in accordance with guidance issued by the Office of the
Commissioner for Public Appointments. The law only requires that the
commissioners of NIHRC, as a group, to be representative of the community in
Northern Ireland. In Australia, there is no criterion for appointment specified in law.
The President and the other five commissioners of HREOCA are appointed by the
Governor-General.

6.3.4 In South Korea, all commissioners are appointed by the President of
South Korea. The law clearly specifies the selection process of NHRCK's
commissioners and criteria for appointment. The legislature, the executive and the
judicial branches are all involved in the selection process, with each branch
nominating a certain number of candidates for appointment. Candidates for the
commissioner post are required to possess professional knowledge and experience
with human rights matters and be recognized to be capable of acting fairly and
independently when performing duties relating to the protection and promotion of
human rights. In addition, the law requires that at least four of NHRCK's
commissioners must be women, which is a unique requirement among all the places
studied.

6.3.5 In India, the President of India appoints the Chairman and other
permanent members of NHRCI after obtaining recommendations from a committee
consisting of Members of Parliament and the Speaker of the House of People. The
law requires that the Chairman and two permanent members of NHRCI must be from
the judiciary; the other two permanent members must have knowledge of, or practical
experience in, matters relating to human rights.

6.3.6 Except NIHRC, the enabling legislation of the three other human rights
commissions clearly prescribes the grounds on which commission members may be
dismissed. These grounds include reasons of misbehaviour, physical or menta
incapacity, insolvency, imprisonment and engagement in outside paid employment.

6.4 Organisational design and oper ational arrangements

6.4.1 According to the Paris Principles, the national ingtitution for the
protection of human rights shall have an infrastructure which is suited to the smooth
conduct of its activities, in particular adequate funding. The purpose of this funding
should enable it to have its own staff and premises, in order to be independent of the
government and not be subject to financial control which might affect its
independence.’®  Although all the human rights commissions studied had been
assessed by the International Co-ordinating Committee of National Human Rights
Institutions to be in compliance with the Paris Principles, their degree of operation
and financial autonomy are not the same.

1% Article 3(2), the Paris Principles.
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6.4.2 Among the places studied, the organisational structure of the human rights
commissions ranges from simple, i.e. NIHRC, to more complex, i.e. NHRCK.
NIHRC has a relatively small staff size of around 20, while HREOCA, NHRCK and
NHRCI have a staff size of around 100, 200 and 340 respectively.

6.4.3 In terms of operational autonomy, not all the enabling legislation of the
human rights commissions studied contains provisions ensuring that the commission
isindependent and accord it sufficient resources to enable it to function independently
and effectively.™™® Only the enabling legislation of NHRCK stipulates that it can
independently deal with matters that necessarily fall within the purview of its
authority. NHRCK is also alowed to make its own rules for matters necessary for
its operation.

6.4.4 In Australia, HREOCA has the lega power to do all things that are
necessary or convenient to be done for or in connection with the performance of its
function. In India, NHRCI has the power to regulate its own procedure and meet at
such time and place as the Chairperson may think fit.

6.4.5 As far as the employment of staff is concerned, all the human rights
commissions studied are subjected to stringent government control. NIHRC may
employ staff subject to the approval of the Secretary of State as to their number,
remuneration and other terms and conditions of employment. In India, the central
government has the power to make rules regarding the salaries and allowances as well
as other terms and conditions of service of the Chairperson, members, officers and
other staff of NHRCI. In South Korea, matters necessary for the organisation of
NHRCK are prescribed by Presidential Decrees.

6.4.6 As regard financial autonomy, none of the enabling legislation of the
human rights commissions studied contains provisions ensuring that the commission
will receive adequate funding to enable it to carry out its mandate. Among the
places studied, only NHRCI is allowed to prepare its own budget. All the human
rights commissions studied are financed as part of a departmental budget (together
with the Ministry of Justice or its equivalent). None of their budgets is organised as
a separate budget item in the budget appropriation process.

19 How to maintain the autonomy of public organisations that are sometimes in conflict with their
funding governments is a contentious issue.  One of the suggestions is to turn these organisations
into agents of the legidature, carrying the status of "Officer of Parliament”. For details, see
Wettenhall (2006).
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6.5 Functions and powers

6.5.1 The Paris Principles require that the national commissions should be
given as broad a mandate as possible, including both promotional and protective
powers. All the human rights commissions studied enjoy a broad mandate
authorised by their enabling legislation to address human rights concerns.

6.5.2 All the human rights commissions studied have similar general functions
and powers, including the power to provide advice on legidation and policies, the
power to investigate individual complaints and systematic patterns of human rights
violations, the power to provide/recommend compensation/remedies, the power to
intervene or assist in court proceedings relating to human rights and the mandate to
educate and enhance public awareness regarding human rights.

6.5.3 In regard to the power of investigation, NIHRC has recently been granted
the powers to require the provision of information or a document, or for a person to
give ora evidence and to access places of detention. However, these new
investigation powers are circumscribed by national security restrictions and apply
only to events occurring after August 2007.

6.5.4 Comparing to the courts, human rights commissions are a more
cost-effective and accessible method of resolving conflicts relating to human rights.
Some human rights commissions, including those studied in this report, equip with
the power to seek leave to intervene in judicial proceedings. HREOCA and NHRCI
have been actively involved in judicial proceedings relating to human rights.
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Table 1 — Establishment of the human rights commissions

Commission of India

(NHRCI)

Act 1993.

Places Human rights commission esta\l()??sth(r):lent Enabling legidation Definition of " human rights®
NorthernIreland | The  Northern Ireland 1998 The Northern Ireland Act 1998. Undefined. Included rights in the
Human Rights Commission European Convention on Human Rights.
(NIHRC)
Australia The Human Rights and 1986 The Human Rights and Equal | Only relate to the international
Equal Opportunity Opportunity Commission Act 1986 | instruments scheduled to, or declared
Commission of Austraia and various anti-discrimination | under, the Human Rights and Equal
(HREOCA) acts administered by HREOCA. Opportunity Commission Act and rights
containing in various anti-discrimination
acts.
South Korea The National Human Rights 2001 The National Human Rights| Any rights and freedoms, including
Commission of Korea Commission Act. human dignity and worth, guaranteed by
(NHRCK) the Korean Constitution and laws,
recognized by the international human
rights treaties ratified by South Korea, or
protected under international customary
law.
India The National Human Rights 1993 The Protection of Human Rights | Rights relating to life, liberty, equality

and dignity of the individual guaranteed
by the Constitution or embodied in the
International Covenants and enforceable
by courtsin India.
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Table 2 — Composition and appointment procedure

Places

Number of members

Appointment methods

Criteriafor appointment

Northern Ireland

One full-time Chief
Commissioner and nine
part-time commissioners.

Appointed by the Secretary of State of Northern
Ireland in accordance with guidance issued by the
Office of the Commissioner for Public
Appointments.

The commissioners, as a group, are
required to be "representative of the
community in Northern Ireland.”

(including a Chairman and
four other members) and
four ex-officio members.

other permanent members after obtaining
recommendations from a committee consisting of
Members of Parliament and the Speaker of the
House of People.

Austraia A President and five| The President and the other five commissioners | Non-specific.
specia-purpose Human | are appointed by the Governor-General.
Rights Commissioners.
South Korea A Chairman and 10 other | All commissioners are appointed by the President | At least four of the commissioners must be
commissioners. of South Korea, with four commissioners being | women and the candidates for the
nominated by the National Assembly, four by the | commissioner  post should  possess
President, and the remaining three by the Chief | professonal knowledge and experience
Justice of the Supreme Court. The President | with  human rights matters and be
appoints the chairperson of NHRCK from among | recognized to be capable of acting fairly
the commissioners. and independently when performing duties
relating to the protection and promotion of
human rights.
India Five permanent members | The President of India appoints the Chairman and | The Chairman and two permanent members

must be from the judiciary; the other two
permanent members must have knowledge
of, or practica experience in, matters
relating to human rights.

Research and Library Services

Division

page 67




Legislative Council Secretariat

Human rights commissions in Northern Ireland,
Australia, South Korea, and India

Table 3 — Organisational design and oper ational arrangements

Places

Organisational structure

Manpower resources

Financial autonomy

Northern Ireland

Dividing into three divisons — the Lega
Services, Policy and Research Division, the
Information, Education and Development
Division and the Corporate Services Division.

Staff size: 20. NIHRC may employ
staff subject to the approval of the
Secretary of State as to their number,
remuneration and other terms and
conditions of employment.

NIHRC's budget is prepared by the
Northern Ireland Office.

Austraia Dividing into sections responsible for complaint | Staff size: 100. HREOCA staff are civil | HREOCA controls the expenditure
handling, corporate services, international | servants. of its own budget. However,
programmes and public affairs. Each HREOCA's budget is prepared by
Commissioner has his/her own policy unit. the Attorney-General's Department.

South Korea Dividing into five departments (Policy & | Staff size: 200. Matters necessary for | NHRCK's budget is prepared by the
Strategic  Planning, Administrative Services, | the organisation of NHRCK are | Ministry of Justice.

Human Rights Violations & Remedies, | prescribed by Presidential Decrees.
Discrimination & Remedies and Human Rights
Education), 22 teams and three subsidiaries.
India Dividing into six divisions. the Administration | Staff size: 340. The central government | NHRCI prepares its own budget.

Division; the Law Division; the Training | has the power to make rules regarding | The central government scrutinizes
Division; the Policy Research, the Projects and | the salaries and allowances as well as|the budget and submits it to
Programmes Division; the Investigation | other terms and conditions of service of | Parliament for approval.
Divison and the Information and Public | the Chairperson, members, officers and
Relations Division. other staff of NHRCI.
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Table 4 — Functions and powers

Functions and powers Northern Australia South India
Ireland Korea
Providing advice on legislation and policies
Power to provide advice to the
government/Parliament on  laws, Yes Yes Yes Yes
policies or international treaties
Investigation and prosecution of complaints
Power 1o receive and investigate Yes Yes Yes Yest
complaints
Power to obtain evidence and Yes Yes Yes Yes
examine witnesses
Power to enter and inspect premises
(including detention facilities) ves ves ves Yes
Power  to resolve complaints by ok Yes Yes xk
conciliation
Power to .prowde gnd recommend NoO Yes© Yed Yes©
compensation/remedies
Power to  report to the Yes Yes Yes Yes
government/Parliament
_Power to po_nduct investigation on Yes Yes Yes Yes
itsown initiative
Involving in legal proceedings
Power to intervene or assist in court e f
proceedings relating to human rights ves ves ves Yes
Education and enhancement of public awareness
Mandate to educate/conduct research
. Yes Yes Yes Yes
on human rights

Remarks. (@) not allowed to inquire into any human rights violation committed longer than one year

ago.

(b) these powers being circumscribed by national security restrictions and applying only to
events occurring after August 2007.

(c) power to recommend only.

(d) power to provide compensation.

(e) acting asan intervener and amicus curiae.
(f) maintaining a complementary relationship with the Supreme Court and the High

Courts.

*** not specifically provided by law.
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Appendix

Principlesrelating to the status and functioning of national institutions for
protection and promaotion of human rights (The Paris Principles)

Note: In October, 1991, the Center for Human Rights convened an international
workshop to review and update information on existing national human rights
ingtitutions.  Participants included representatives of national institutions, States, the
United Nations, its specialized agencies, intergovernmental and non-governmental
organizations.

In addition to exchanging views on existing arrangements, the workshop participants
drew up a comprehensive series of recommendations on the role, composition, status
and functions of national human rights instruments. These recommendations, which
were endorsed by the Commission on Human Rights in March 1992 (resolution
1992/54) and by the Genera Assembly in its resolution A/RES/48/134 of
20 December 1993, are summarized below.

A. Competence and responsibilities

l. A nationa ingtitution shall be vested with competence to protect and
promote human rights.

2. A national institution shall be given as broad a mandate as possible, which
shall be clearly set forth in a constitutional or legislative text, specifying its
composition and its sphere of competence.

3. A national institution shall, inter alia, have the following responsibilities:

@ To submit to the government, parliament and any other competent body, on
an advisory basis either at the request of the authorities concerned or through the
exercise of its power to hear a matter without higher referral, opinions,
recommendations, proposals and reports on any matters concerning the protection and
promotion of human rights. The nationa institution may decide to publicize them.
These opinions, recommendations, proposals and reports, as well as any prerogative of
the national institution, shall relate to the following areas:
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Appendix (cont'd)

(1) Any legidative or administrative provisions, aswell as provisions relating to
judicia organization, intended to preserve and extend the protection of human rights.
In that connection, the nationa institution shall examine the legidation and
administrative provisions in force, as well as bills and proposals, and shall make such
recommendations as it deems appropriate in order to ensure that these provisions
conform to the fundamental principles of human rights. It shall, if necessary,
recommend the adoption of new legislation, the amendment of legislation in force and
the adoption or amendment of administrative measures,

(i) Any situation of violation of human rights which it decides to take up;

(iii) The preparation of reports on the national situation with regard to human
rightsin general, and on more specific matters;

(iv) Drawing the attention of the government to situations in any part of the
country where human rights are violated and making proposals to it for initiatives to
put an end to such situations and, where necessary, expressing an opinion on the
positions and reactions of the government;

(b) To promote and ensure the harmonization of national legislation, regulations
and practices with the international human rights instruments to which the State is a
party, and their effective implementation;

(© To encourage ratification of the above-mentioned instruments or accession
to those instruments, and to ensure their implementation;

(d) To contribute to the reports which States are required to submit to United
Nations bodies and committees, and to regiona institutions, pursuant to their treaty
obligations, and, where necessary, to express an opinion on the subject, with due
respect for their independence;

(e To cooperate with the United Nations and any other agency in the United
Nations system, the regional institutions and the national institutions of other countries
which are competent in the areas of the protection and promotion of human rights;

H To assist in the formulation of programmes for the teaching of, and research
into, human rights and to take part in their execution in schools, universities and
professional circles;

(9) To publicize human rights and efforts to combat all forms of discrimination,
in particular racial discrimination, by increasing public awareness, especialy through
information and education and by making use of all press organs.
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Appendix (cont'd)

B. Composition and guar antees of independence and pluralism

1 The composition of the nationa institution and the appointment of its
members, whether by means of an election or otherwise, shall be established in
accordance with a procedure which affords all necessary guarantees to ensure the
pluralist representation of the social forces (of civilian society) involved in the
protection and promotion of human rights, particularly by powers which will enable
effective cooperation to be established with, or through the presence of, representatives
of:

Non-governmental organizations responsible for human rights and efforts to combat
racial discrimination, trade unions, concerned social and professional organizations, for
example, associations of lawyers, doctors, journalists and eminent scientists;

Trends in philosophical or religious thought;
Universities and qualified experts;
Parliament;

Government departments (if they are included, these representatives should participate
in the deliberations only in an advisory capacity).

2. The national institution shall have an infrastructure which is suited to the
smooth conduct of its activities, in particular adequate funding. The purpose of this
funding should be to enable it to have its own staff and premises, in order to be
independent of the government and not be subject to financial control which might
affect this independence.

3. In order to ensure a stable mandate for the members of the institution,
without which there can be no real independence, their appointment shall be effected by
an official act which shall establish the specific duration of the mandate. This
mandate may be renewable, provided that the pluralism of the institution's membership
isensured.
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C. Methods of operation

Within the framework of its operation, the national institution shall:

1 Freely consider any questions falling within its competence, whether they
are submitted by the government or taken up by it without referral to a higher authority,
on the proposal of its members or of any petitioner,

2. Hear any person and obtain any information and any documents necessary
for assessing situations falling within its competence;

3. Address public opinion directly or through any press organ, particularly in
order to publicize its opinions and recommendations;

4, Meet on a regular basis and whenever necessary in the presence of all its
members after they have been duly consulted,;

5. Establish working groups from among its members as necessary, and set up
local or regional sectionsto assist it in discharging its functions;

6. Maintain consultation with the other bodies, whether jurisdictional or
otherwise, responsible for the protection and promotion of human rights (in particular,
ombudsmen, mediators and similar institutions);

7. In view of the fundamental role played by the non-governmenta
organizations in expanding the work of the national institutions, develop relations with
the non-governmental organizations devoted to protecting and promoting human rights,
to economic and socia development, to combating racism, to protecting particularly
vulnerable groups (especialy children, migrant workers, refugees, physically and
mentally disabled persons) or to specialized areas.

D. Additional principles concerning the status of commissions with
quasi-jurisdictional competence

A national institution may be authorized to hear and consider complaints and petitions
concerning individual situations. Cases may be brought before it by individuas, their
representatives, third parties, non-governmental organizations, associations of trade
unions or any other representative organizations. In such circumstances, and without
prejudice to the principles stated above concerning the other powers of the
commissions, the functions entrusted to them may be based on the following principles:
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1. Seeking an amicable settlement through conciliation or, within the limits
prescribed by the law, through binding decisions or, where necessary, on the basis of
confidentiality;

2. Informing the party who filed the petition of his rights, in particular the
remedies available to him, and promoting his access to them;

3. Hearing any complaints or petitions or transmitting them to any other
competent authority within the limits prescribed by the law;

4, Making recommendations to the competent authorities, especialy by
proposing amendments or reforms of the laws, regulations or administrative practices,
especialy if they have created the difficulties encountered by the persons filing the
petitions in order to assert their rights.

Note: (1) A/36/440 (1981), A/38/416 (1983), E/CN.4/1987/37 (1987), E/CN.4/1989/47 and Add.
1(1989), E/CN.4/1991/23 and Add. 1(1991).
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