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Appendix 11

Employers'
Federation
of Hong Kong
EB%L® & 8

Comments on Individual Clause of the Bill

Statutory provision Cemment

1.  Section 2 {Interpretation)

(a) Definition of "domestic How do you define "household*? Would this include a farm in the
worker' New Territories? If not then why shouldn't "live-in"’ workers on such
farms be excluded also?

(b) Definition of "employee with | It is unlikely that a contract of employment will set gut "the work
a disability" required under the contract of employment”. 1t will normally
simply set out a generic position.

(c} Definitian of "a place of For clarity, the words ", in accordance with the contract of
employment" employment or with the agreement or at the direction of the
employer,” should be inserted Into section 3(1) itself

(d) befinition of "prescribed This is limited to one rate. The UK has 3 rates for different ages.

minimum hourly wage rate" Why don't we at least leave such option as a possibility?

(e} Definition of "student intern" | This Is very narrow. It will result in a sharp reduction in internships
for undergraduates.  Suggest do not limit this to academic

internships.

N

Sectlon 3 {Hours of Work)

{a) Section 3(1) The words “must be taken to Include” should be replaced by "shall
be" (as there should never be additional hours over and above

those where the employee is either at work or travelling).

The words ", in accordance with the contract of employment ar with
the agreement or at the direction of the employer,” should be
inserted immediately after the words "at a place of employment” in

section 3(1}){a) in order to avoid the suggestion that an employee

can unilaterally extend his or her hours without the approval of the

Sulte 2004, Sino Pleze, 255-257 Gloucssler Ruad, Caussway Bay, Hong Kong
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Employers'
Federation
of Hong Kong
[ ERTX]

Statutory provision Comment

employer.

i’his section should Include an express reference to time at work
which is not approved by the employer being excluded from *hours
worked".

(b) Section 3(2) The words "other than a place of employment that is outside Hong
Kong and is not his or her usual place of employment” should be
deleted.  wWhy should travel outside Hong Kong be "hours
workeg"?

3. Section 5 (Wages)

{a) Sectlon 5(1) There appears to be some confusion between wages "payable”
{sections 5 and 9} and wages "paid" (section 7).

(b} Section 5{2) This Is dangerous. It could be construed so that an employee who
is paid monthly but contracted to work only a set number of hours
per month (e.g. 160) can argue that a substantial part of his or her
monthly salary is paid in respect of time in which they are not
required to work.

() Section 5(d) This could have major implications. Sub-section (4) should be
clarified. Currently it is confusing.

(d) Section 5(5 This section is also confusing. Especially in respect of a wage
g g
period which is 7 days. Yo which "period" do the words “in respect

of that period" refer?

4.  Sectlon 8 (Hourly rate)

{a) Section 8(2) What happens between the end of the trial peripd and the PWD
obtaining an assessment? Presumably the PWD gets the 100%

hourly wage. If the PWD then becomes an "employee with a

disability” then the employee becomes entitled to a reduced

Suile 2004. Sino Plazs, 255-257 Gloucester Road, Causewsy Bay, Hong Xong
EAEANE 1 §IN255-267 8 XA E 2020048

Tel RILS @ (BS2) 25280033 Fax WA : {652) 2855 5285
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Employers'
Federation
of Hong Kong
S EEEK)

Statutory provision Comment

amount after the trial period, but what happens to the

overpayment of wages since the trial period?

It is perfectly possible that a PWD may request an assessment some
months/years after a trial period. In such circumstances how does
section 8(2) operate?

(b) Section 15(3}) Why restrict the Commission to a single rate? Why not allow
multiple rates as in the UK?

(¢) Sectlon 20 This gives rise to a new potential offence under the EO, namely
failing to record the hours worked of an employee. There will be
many occasions where an employee s earning a salary which makes
the minimum wage irrelevant. In such circumstances the
administrative obligation to keep a record of hours worked should

be removed as being an irrelevance.

For example, if an employee worked every hour of every day in a
month (roughly 750 hours) and the minimum hourly wage rate s
520, then, for anyone earning over HK$15,000 per month, the
legislation is irrelevant and the obligation to keep records should

also be removed.

g, Schedule 2 {Assessment of This is unclear. Who pays for the assessor? Where are they going

PWDs) to come from? What happens if the job specification of an
employee changes whilst the emplover does not? What happens
about an internal group reorganisation necessitating a change in
employer (is a new assessment necessary)? What Is the form of
the "certificate" under section 5? Why does it nezd to be signed by
the employar?

The whole pracess seems incredibly inefficient.

Svile 2004. Sino Plaza, 265-257 Gloucesier Rogd, Causewsy Bsy, Hong Kong
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Appendix 111

British Chamber of Commerce
Comments on Minimum Wage Bill

Statutory provision Comment

1. "domestic worker" This should be more tightly defined so as not to exclude
other "live in" workers.

2. Definition of "employee A contract of employment will not normally set out "the
with a disability" work required under the contract of employment". The
contract would normally just have the job title.

3. Definition of "prescribed This is limited to one rate. The UK has 3 rates for
minimum hourly wage different ages. Why don't we at least leave such option
rate" as a possibility?

4. Definition of "student This is very narrow. It will result in a sharp reduction in
intern" internships for undergraduates. Suggest do not limit

this to academic internships.

5. Section 3(1) The words "must be taken to include" should be
replaced by "shall be". There should never be
additional hours over and above those where the
employee is either at work or travelling.

The words ", in accordance with the contract of
employment or with the agreement or at the direction of
the employer," should be inserted immediately after the
words "at a place of employment" in section 3(1)(a) in
order to avoid the suggestion that an employee can
unilaterally extend his or her hours without the approval
of the employer.

This section should include an express reference to time
at work which is not approved by the employer being
excluded from "hours worked".

6. Section 3(2) The words "other than a place of employment that is
outside Hong Kong and is not his or her usual place of
employment" should be deleted. Why should travel
outside Hong Kong be "hours worked"?

7. Section 5(1) There appears to be some confusion between wages
"payable" (sections 5 and 9) and wages "paid" (section
7).

8. Section 5(2) This is dangerous. It could be construed so that an

employee who is paid monthly but contracted to work
only a set number of hours per month (e.g. 160) can

1
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Statutory provision

Comment

argue that a substantial part of his or her monthly salary
is paid in respect of time in which they are not required
to work.

Section 5(4)

This could have major implications. Sub-section (4)
should be clarified. Currently it is confusing.

10.

Section 5(5)

This section is also confusing. Especially in respect of
a wage period which is 7 days. To which "period" do
the words "in respect of that period" refer?

11.

Section 8(2)

What happens between the end of the trial period and
the PWD obtaining an assessment? Presumably the
PWD gets the 100% hourly wage. If the PWD then
becomes an "employee with a disability" then the
employee becomes entitled to a reduced amount after
the trial period, but what happens to the overpayment of
wages since the trial period?

It is perfectly possible that a PWD may request an
assessment some months/years after a trial period. In
such circumstances how does section 8(2) operate?

12.

Section 15(3)

Why restrict the Commission to a single rate? Why not
allow multiple rates as in the UK?

13.

Section 20

This gives rise to a new potential offence under the EO,
namely failing to record the hours worked of an
employee. There will be many occasions where an
employee is earning a salary which makes the minimum
wage irrelevant. In such circumstances the
administrative obligation to keep a record of hours
worked should be removed as being an irrelevance.

For example, if an employee worked every hour of
every day in a month (roughly 750 hours) and the
minimum hourly wage rate is $20, then, for anyone
earning over HK$15,000 per month, the legislation is
irrelevant and the obligation to keep records should also
be removed.

14.

Schedule 2 (Assessment of
PWDs)

This is unclear. Who pays for the assessor? Where are
they going to come from? What happens if the job
specification of an employee changes whilst the
employer does not? What happens about an internal
group reorganisation necessitating a change in
employer (is a new assessment necessary)? What is the

14367793 1
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Statutory provision

Comment

form of the "certificate" under section 5? Why does it
need to be signed by the employer?

The whole process seems incredibly inefficient.

14367793 1
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