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Mr WHEATLEY, in response to the Subcommittee's summonses issued
on 20 May 2009 and 14 October 2009, you have provided four documents to
the Clerk to the Subcommittee. These four documents are:

— the full unredacted version of "Issues raised by the Lehmans
Minibonds crisis — Confidential Report to the Financial Secretary —
December 2008" (SC Paper No. S2(C));

— the written exchanges between the Chief Executive Officer of the
Securities and Futures Commission, the Hong Kong Monetary
Authority and the Government from 7 July 2009 to 22 July
2009 relating to the agreement on the repurchase of Lehman
Brothers-related Minibonds by the 16 distributing banks (SC Paper No.
S3(C));

— the agreement reached by SFC, HKMA and the 16 distributing banks
in relation to the repurchase of Minibonds from eligible customers as
announced on 22 July 2009 (SC Paper No. S4(C)); and

— adocument entitled "A Thematic Analysis of the Sale of Minibonds"
(SC Paper No. S5(C)).
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Mr WHEATLEY, are you now going to formally produce these four
documents to the Subcommittee as evidence?

Mr Martin WHEATLEY, Chief Executive Officer of the Securities and
Futures Commission:

Y es, Chairman.
Chairman:

Thank you. Mr WHEATLEY, you provided two documents to the
Clerk to the Subcommittee in response to questions raised by members at the
hearing on 3 August 2009. The two documents have been numbered as
A9 and S50. Mr WHEATLEY, are you now going to formally produce
these documents to the Subcommittee as evidence?

Mr Martin WHEATLEY:
Y es, Chairman.
Chairman:

Thank you. Mr WHEATLEY, SFC issued a press release on
17 December 2009 on its agreement with Grand Cathay Securities (Hong
Kong) Limited on the repurchase of Minibond. This document has been
numbered as S51. Mr WHEATLEY, are you now going to formally produce
this document to the Subcommittee as evidence?

Mr Martin WHEATLEY:
Y es, Chairman.
Chairman:

Thank you. Mr WHEATLEY, SFC also issued a press release on
23 December 2009 on the resolution reached by SFC and HKMA with Dah
Sing Bank Limited and MEVAS Bank Limited concerning their sale of certain
Lehman Brothers-related Principal Protected Notes. This document has been
numbered as S52. Mr WHEATLEY, are you now going to formally produce
this document to the Subcommittee as evidence?

Mr Martin WHEATLEY:

Y es, Chairman.
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Mr Martin WHEATLEY:

Chairman, | don't think I can comment on how the FS has reached the
conclusion in the letter. As we pointed out very clearly in the response, it
was premature to make conclusions. We were still in the middle of our
investigation. This Subcommittee is in the middle of its investigation but,
prima facie, the issues arise not from disclosure standards but from the poor
guality of selling standards, and that was the point we made very, very
strrongly.

Y es, we have engaged with the Government, with the FS, subsequent to
the collapse, both in our report to the FS, which you now have the full copy of,
and in our consultation paper which was published last year and which we've
now just completed our consultation period.

S0, the answer is, yes, we are reviewing the regime; we're looking at
specific areas where we think we can improve the regime and it will take
some time to understand the responses that we've had in response to our
consultation.

/K-

BERGEE - WHA R R —EAEMRME TIEE R 2T ZEK
W BEMEEFHEEERZRREL  BEESEXRFREFNFZE  EH
i emanated U IR 58 BE & R IR E 77 A% R HE R o Rt
RS A] » Blauthorization - & &5 Al Ryig — &5 - .2 A& 58 7] 88
g (HRZFIHEFESLFE - BREM  Z8TF S IRMZ BB
EEHKELMENT » 28 KAEE KM@ GE R EEIRE 2
Mr WHEATLEY ?

Mr Martin WHEATLEY:

From my recollection, Chairman — but, obviously, we'll check our
records — there was no written correspondence that dealt with that issue prior
to this letter. There were a number of discussions and we had regular, both
formal and informal, discussions with the Government over this issue but |
don't believe there was any formal correspondence prior to this, but, please,
allow me to check records and to check that that is the case.
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Mr Martin WHEATLEY:

Can | be clear, Charman? That's records specifically relating to this
comment as to whether it was the disclosure that led to this particular
problem?

T/ -

KA ERBEFEEmATRZEAE » FHEHLE - Mr
WHEATLEY ?

Mr Martin WHEATLEY:
Right, yes, Chairman.
FHE

Thank you - #2758 [ — R - 38 B & 72 f 5 & O S2(C))
FHLIRTHEBRBUFM AR ITHNEERBECH T EFE LR
RO E D B RR A A0 e e e B A
(the Twin Peaks) - FF E &g /ot - H2EPHAT  EEE A S
FRFERARITNEERE - I HEPTE RIEE =& @
IR WRE - FEMNERE R MRRE - KEEREE ?
Mr WHEATLEY ?

Mr Martin WHEATLEY:

| don't believe there has been any prior discussion with the HKMA over
the regulatory structure. We have suggested that the Government needs to
take a look at the total structure and this is something that | think many
governments around the world are now reviewing. We haven't made a
specific recommendation but we've suggested there are a number of different
options that could be considered.

T/ -

AL WERINEESAMIN  EET S 55 EE
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GHEEBEEERIEHE —MENREERE MW - B S
Bl Y AR AEERNIENIE ? Mr WHEATLEY

Mr Martin WHEATLEY:

Y es, there had been previously a number of debates, both at the time of
the passing of the bill and prior to that and subsequent to that about whether
the regulatory structure was most appropriate. There were particular
concerns raised at the time of the discussion of the hill; there have been
discussions subsequently. And it's a question, I'm sure, will come back again.
So, | think it's fair to say that the overall regulatory structure has been the
subject of considerable debate both since I've been here and prior to that.

/K-

Mr WHEATLEY - Rl 4 &% By AR L& debates » {1 /& &7 1F 7] T 1§
M2 TS - B RE FL 7P Bk debates, where did these debates take
place, Mr WHEATLEY?

Mr Martin WHEATLEY:

And, again, I'll need to check the detailed records but, at the time of the
drafting of the bill, there was discussion about the status of banks in terms of
thelr exempt status; there was discussion around the other aspects of the
industry, notably the insurance industry, as to which parts and whether these
should be brought in under the Securities and Futures Ordinance. So, that
was discussed at the initial drafting of the bill and the passing of the bill in
this house and subsequently to that.

EE

Mr WHEATLEY » 38 5t {5 f1] .2 1& #Y I [E Be 46 - £ 2008594
ISH A B IF A - Rl A IRF TR EEGTREIEEE R L
oo MARAFE > AR A NHEEGEZ2FIR ? Mr
WHEATLEY ?

Mr Martin WHEATLEY:

Y es, Chairman.
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Mr Martin WHEATLEY:

| think, if you're referring to the alternative models and how they would
deal with the particular problems, one of the high-level models that we've
suggested needs to be investigated is the so-called Twin Peaks model and that
would place all conduct regulation under a single regulator. There's no
guarantee that it would prevent the crisis that we've seen but it would certainly
ensure that there was a single regulator looking at the conduct of those
institutions selling financial products. That's not the case that we have today.
We have a functional approach whereby the SFC and the HKMA have very,
very different responsibilities.

E- 2
Mr WHEATLEY - 5 15 & & i 805 /ol - 72 5 KR 3R AT AV B
B RE o B AN O e e R 2 —{Iﬁlgli& F 2 [H]

74 2 Mr WHEATLEY 2
Mr Martin WHEATLEY:

| don't think it's fair to say that that was one of the reasons giving rise to
the problems. What we've seen is a quite unprecedented financial situation
worldwide and the problems — sometimes similar, sometimes worse
problems — have arisen in every major financial market and each market has a
dightly different model. So | don't think it's fair to say that there is any
single model that has been shown to be successful in thiscrisis.

T/ -

Mr WHEATLEY » 4 H B0 3 ot f AR i 3 —— SR 0 F
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Mr Martin WHEATLEY:

| don't think that the regulatory structure per seis a factor. | think the
question that always needs answering is the implementation of that regulatory
structure. So, a regulatory structure properly implemented will work well
and the question, | think, to face is whether the implementation of the
structure is adequate.

EE
Thank you -

WML BRERN - WhEE -FEAT > HILERAENE
CERENGE R EFIMERE > BIZHEE  REFEA
7 B o BE (o RSB IR AR R SRR T BEIG R T -
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oo E R o - K AE R Mr WHEATLEY B 1% 3
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y{mﬁ'ﬁaﬁﬂ*#%& HEIFFERE  BHRTHERERZE
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Mr WHEATLEY, I'm looking at the Thematic Analysis, in particular,
the areas relating to product due diligence, training and guidance to sales staff
and, also, suitability of recommendations and solicitations for customers. |
want to read out just some of the paragraphs, although many of the paragraphs,
actually, are very important and significant but | just want to read out some of
them. Paragraph 1.17 on product due diligence, it says, "Most of the
Distributors did conduct a certain degree of product due diligence, but their
due diligence reviews appear to have been largely superficial and incomplete".
And then, you aso have a bullet-point which says, "many of the staff
responsible for performing due diligence did not fully understand the two
fundamental components of the Minibonds, that is the CDS and the separate
CDOs that backed the notes both with Lehman Brothers entities as
counterparty and Guarantor".
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And then, also, you actually say that "Some Distributors mistakenly
thought that as SFC authorised the product documentation they could perform
less due diligence".

And then, paragraph 1.20, "Many of the Distributors did not perform any
formal risk assessment at the inception of marketing a Minibond series, and
they did that only several years later."

And then, in paragraph 1.22 on training and guidance to sales staff, it
says, "The obligation to train and educate sdes staff is a necessary
pre-condition to satisfying the suitability obligation and stems from the
intermediary having conducted proper due diligence."

Next paragraph, "The Distributors generally failed to provide sufficient
training and guidance to their sales staff."

And then, paragraph 1.26, "The information in the training materials was
skeletal and incomplete, and it did not provide any explanation or guidance to
help understand the nature, structure and risks of Minibonds."

Paragraph 1.28, "It appeared that many of the sales staff learnt about the
Minibonds by reading the marketing leaflets and training materials, and they
had only skimmed through or read the key sections of the prospectus; and did
not understand the structure, product features and risks associated with
Minibonds."

Paragraph 1.30, "However, as the Distributors generally failed to provide
sufficient training and guidance to their sales staff on Minibonds, it was
unlikely that sales staff could provide complete and accurate explanations on
the product to their customers.”

Paragraph 1.32, "The Distributors generaly required their customers to
sign a large number of transaction documents at the time the customers
purchased the Minibonds, e.g. risk profiling questionnaires, application forms,
etc. It appears, however, that many of the Distributors had not properly
explained to the customers the terms or implications of these transaction
documents, and the customers were not afforded the time to read and
understand these documents before they were asked to sign them."

Paragraph 1.35, "Many of the Distributors, however, did not properly
take into consideration the customer information obtained when they were
recommending and selling investment products to their customers. As a
result, their investment advice and recommendations were in many cases
unsuitable to the customers' investment needs and personal circumstances.”
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2 e (iE e
Mr Martin WHEATLEY:

Mr Chairman, before | answer the question, can | just make one quite
important distinction for us? And | appreciate that it's alegal distinction but
this document is not a document of findingsin astrict legal sense.  These are
our observations based on the investigations that we've carried out and it was
produced for our Board to explain what we thought had happened. But, in
terms of it being findings, that is not the case, and that's a very strict lega
point for us, so I'd like that to be clearly minuted.

In terms of the level of agreement that was reached, as I've explained
before, we have no powers to compel settlement.  So, all we can do is work
with an organization to achieve what we believe would be the best possible
outcome. The factors, the considerations, the scale were very different
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between the banks and the brokers. The sums of money involved, the
number of people involved, were significantly different; the findings were
different. And we believed that the section 201 agreement we entered with
the 16 banks was the best regulatory outcome that we could have achieved.

EE

PN
Nk EH °

REHHA -

A BEREABHE - WERWH - 16 RITEY Y
REZHMWEEFTHRRS - BEAE - KHE—#/NEFE
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

The point — | think 1've made before but I'll make again. We could, of
course, have taken enforcement action against the banks and we would have
felt that we would have had a strong enough case to do so. Had we done so,
it would not have achieved compensation for individuals and we felt that the
outcome that we've achieved is in the best interests of the public, the best
interests of Hong Kong, rather than fining or sanctioning banks which would
have resulted in relatively small fines compared to the amount of money that
they have voluntarily now paid back to their clients.

Z/E -

3
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Chairman:

Mr WHEATLEY?
FEHHAR -
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f 7R B 9552 R B R e T (i o S 12 O 8 R 7

Chairman:
Okay. MrWHEATLEY?
Mr Martin WHEATLEY:

This report has not been disclosed. It's an internal report for the Board
of the SFC. It's been disclosed to this committee at the request of this
committee. It's not something that we produced for public consumption.
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Chairman:

Mr WHEATLEY?
PEHBS

HE R A E 2Rk -
/K-
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| don't believe this report was only disclosed after many attempts. It
was disclosed when it was properly called for by this Subcommittee.

Hon Audrey EU Yuet-mee:
Y es, but we were not allowed to useit.
Mr Martin WHEATLEY:

What the Subcommittee.......
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Mr Martin WHEATLEY:

Well, what the Subcommittee had been previously asking for was
something quite different to this, which we do not have and, therefore, were
unableto provide.

Chairman:
Okay.
FrEHHER -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| think we've explained previously to this committee that we do not have
equivalent reports for each individua organization. The section
201 agreement superseded our disciplinary processes and, in some cases, we
had moved to draft notices; in some cases, we had not. But there are not
equivalent reports for other individual banks.
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Mr Martin WHEATLEY:

No, Chairman, we have made the point before and we'll make the point
again that we believe public interest immunity applies to the underlying
papers. AsI'm at pains to explain, there aren't reports in the sense that you
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have described them. There are clearly different levels of documentation,
interview records, inspection records, but we would intend to clam PII over
those underlying papers.

T/ -

Mr WHEATLEY » kU E Bt g8 » WMHBE -~ —EEE
—HEREE e ERE I ERAwmI G - W EKREE
—(HFE - BRRITFAEZNER - EiRe S FER RS R B
i AN E AR DUIR (8 T B ERAE AT/ Z B E - Mr
WHEATLEY ?

Mr Martin WHEATLEY:

| understand that, Chairman and, no, it's not possible. I've explained
before and I'll explain it again: it would completely undermine the SFC's
ability to conduct its role as a world-class regulator if you force us to put into
the public domain information that has been given under oath, that has been
given using the powers that we have. It would be a breach of section 378 of
the SFO and we do not intend to provide those papers to this Subcommittee.

T/ -

HHEHEEREZESCEMREHFREM 182D 0 EREA D
eftey - MIE2 26 LT EEEEN » WEAERFEREMRK
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Mr Martin WHEATLEY:

I'm sorry, Chairman, that's such a broad question and | don't know how
tostartit. Can you be more specific, please?

EE

HEEHZER - & #IRTH AR 0YH&EERE -
aF o BN BE R ER RO - A A & BT IR 38 R
fe it o (HE (852 A 2 5 am i RS - AP S8 B OR AT 5 e 1 A F M 5E (A

MHEEF Y
Mr Martin WHEATLEY:

No, Chairman. It's covered again under the point I've made. It would
be illega of me, under section 378 of the SFO, to provide you such
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information. The papers have been produced using compelled evidence. It
would be completely inappropriate for us to provide that information which
would then be used in the public domain and it would be my intention to
claim PIl over any such documents.

EE

HERmgded  HEREREHRERE T LEaEFER IR
Fyse AN Al DU fh g T2 A B AR T2 4) .. {’T\JETTLA%E
e WMBFEeERME > FEEER” A TR -
WHEATLEY?

Mr Martin WHEATLEY:

The information will vary hugely between different banks. In some
cases, it would be a draft notice, in some cases it would be interview records,
preliminary reports. It will vary. And, in some cases, it will smply be
records of investigations, inspections of files. Thereis avoluminous amount
of information that we have collected as part of our investigations.

T/ -

HAFTHE B E ﬁa’@ﬁ%f‘aé Bt — & - & —(H R
THH#AE  KMHEHHEEER - A5 REHERE? Mr
WHEATLEY -

Mr Martin WHEATLEY:

No, Chairman, that's not possible.
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R BRI Rk & — SR 2R AR E &
HANE - HREEEZR AR E  KAZHREIRATL
ta M —MHFAENREEEE ks —#HE 2R
g - ﬁfﬁfT%jiJE‘fTT%ﬁﬁﬁ{lWﬁ*ﬂur’mﬁﬁ'ﬁﬂ’\]%’z% :
dEBREENT AHE - mMefhkME -HRHERESEZ - Al
e 5 — {i SR 17 B A 3k 5 & & B 2 S E - Mr WHEATLEY ?
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Mr Martin WHEATLEY:

| can't do that, Chairman. We have 372 lever-arch files of documents.
Those documents are internal training materials we've requested from banks;
it's assessments of interviews, assessments of discussions with senior
management. We've issued 125 production notices to the distributors.
We've conducted 257 interviews. It isvoluminous and, no, | can't give you a
breakdown of every single piece of paper relating to every single bank. But |
repeat that | believe it would be prejudicial to the SFC to be required to
produce such information.

E/E
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& &g ffhan B - F e gt as B M 2 Mr WHEATLEY -

Mr Martin WHEATLEY:

As I've explained, Chairman, no. The answer is weve got
372 lever-arch files of documents. It isavery, very long list of information
that we have. What | can provide you is an explanation as to why we think
it'sinappropriate for usto provide you this information.

EE

HAZ. . AEERERE - Bkt WAZHR ...
- RAROFREEER - RERBEAE - KR E
HEEAEEERENXZE  AERFME » LWER
description —— il - HAGE R B E A E o & T RGN
&Ko WAZRAFREAUEESLY » HE-EFHAFH -
HAEBRBENE B MH#HAE > RELHERGUEE - (R0
EFGENEAYT - A B Clily » BRI HEN - A
EGE H E Byl - ARG ket o wAA LLIE 7 Mr
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Mr Martin WHEATLEY:

Again, Chairman, we don't have any such description and it would be
inappropriate for usto provide it.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes, Chairman, we had considered that. We took the view that the
process of trying to conduct 16 separate section 201 agreements would be
very complex, very convoluted and would substantially increase the amount
of time taken to reach an outcome without necessarily providing any better
outcome for individuals. So we took the view that, once it was clear that the
16 banks were prepared to enter into an overall agreement, that that would be
in the best interests of investors.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

That's a difficult question for us to answer because we don't have
front-line supervisory role over the bank staff selling the products.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

There are investigations under way relating to other products which are
affected by Lehman's collapse. We can't predict what the outcome of those
investigations will be.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| don't believe there hasbeen.  We have, in the past, reached settlements
which have resulted in large amounts of money being paid back to investors
but, from my recollection, we've never had policy discussion as to whether
that should be a power that's given to the SFC. It's something we've
suggested that the Government might like to consider now but | don't think it's
been raised in the past.
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Chairman:

Mr WHEATLEY?
BEE#&ER -

B A pROE BER ERY R R 7
Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Well, clearly, if that legidative power existed, then the process would be
dightly different. It's hard to say how it would have been different without
knowing exactly how the legislation would have been formed.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Mr Chairman, | don't think | can comment on — | don't think | can speak
for the FS or for the SFST. These are the observations that we had based on
our investigations. Y ou'll have to ask them what their responseis.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
This paper will have been shared with al of those parties, yes.
ZE -

ERWEEE -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, you will have seen, Chairman, my response to the letter was that that
was both a premature conclusion and at odds with our observations from our
investigations. Our response was that the problem appeared to have
emanated from the sales practices within the distributing organizations.

ET-&
R EHE -
EHREFA -

A HEERE > HERER S — [ S SC Ref. No.
SC(1)-S17 - B[l sg FHij {1 £ £ M #9 34 - R 064 £y " Consultation
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm sorry, I'munclear. Which paper are you referring to ......
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Hon MrsRegina | P LAU Suk-yee:

FHE
EIMERE -
Hon MrsRegina | P LAU Suk-yee:
Y our September 06 paper, "Consultation Conclusions. ......
Mr Martin WHEATLEY:
Right.
Hon MrsRegina |P LAU Suk-yee:

...... on the Consultation Paper on Possible Reforms to the Prospectus
Regime in the Companies Ordinance". Presumably, after you completed the
consultation document, you submitted your proposals to the Financial
Services and Treasury Bureau ......

Mr Martin WHEATLEY:
Yes.
Hon MrsRegina | P LAU Suk-yee:
...... and Financial Secretary.
Mr Martin WHEATLEY:
Yes.
Hon MrsRegina |P LAU Suk-yee:
That was more than three years ago.
Mr Martin WHEATLEY:

Yes.
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Hon MrsRegina | P LAU Suk-yee:

What happened? Weren't you supposed to draw up drafting
instructions to amend Companies Ordinance and Securities and Futures
Ordinance?

Mr Martin WHEATLEY:
Yes.
Hon MrsRegina | P LAU Suk-yee:
What happened since then?
Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, those drafting instructions have been produced; a preliminary draft
was completed in mid-2008. We've been consulting with the various
committees and market practitioners on the implementation of those proposals.
So that work has continued since that date.

Hon MrsRegina |P LAU Suk-yee:

EIRERE -
Hon MrsRegina | P LAU Suk-yee:

So you actually received authorization from your policy bureau to go
ahead with the drafting instructions. Does it mean that your proposals were
accepted in principle by your policy bureau and the Financial Secretary?

Chairman:

Mr WHEATLEY?

08.01.2010 p.29



EEMREEE B HERMESZREEEEMESTSENEENLEEY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Mr Martin WHEATLEY:

| think the answer to thisis"Yes" but I'd prefer to come back to you and
provide you afuller answer to that.

Hon MrsRegina | P LAU Suk-yee:
Yes.
Mr Martin WHEATLEY:

But, yes, and the drafting instructions were, obviously, started and
they've been compl eted.

T/ -

ML RElE#R  EFENENGEY & AT HE
it 20

Mr Martin WHEATLEY:

Yes. Yes, Chairman.
TE

Thank you -

EIHERE  Fik

Hon MrsRegina |P LAU Suk-yee:
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S0 you have completed the drafting instructions?
Mr Martin WHEATLEY:

Yes.
Hon MrsRegina | P LAU Suk-yee:

And in the process — have you completed the process of consulting with
the financial servicesindustry?

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

WEell, the process will go through a number of phases. We've produced
a consultation paper on possible reforms to the prospectus regime which we
published last year; we've had a number of responses to that and we're now
eval uating those responses.

EE -
ERERE -
Hon MrsRegina |P LAU Suk-yee:

| mean, one of your proposals is to pull out the provisions governing the
prospectus regime from the Companies Ordinance and to put them under the
SFO, so as to introduce a unified regime. Can you explain what are the
advantages of this approach?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

One of the advantages of this approach would be to alow the Companies
Ordinance to continue to be used for corporate transactions, genuine corporate
transactions, and to allow us to have an overall code which covers not just
structured products but unit trust insurance-linked products and that we'd be
able to have a single code that covered all of those products, which we haven't
been able to do under the existing regime.

EE -
EFMEHEE -
Hon MrsRegina |P LAU Suk-yee:

Do you think this proposal, if implemented earlier, would have abated
some of the problems associated with the sale of Minibonds or private
placement products under the Companies Ordinance?

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

As regards Minibonds, no, because Schedule 3 of the Companies
Ordinance provided the disclosure standard and that disclosure standard isn't
changing. As regards private placement notes, possibly, because one of the
things that we are evaluating is the extent to which the safe harbours that exist
under the Companies Ordinance should be transferred into the SFO. And it
may be that some of those safe harbours are changed, which would change the
ability of, for example, private placement notes to be distributed in the way
they have been.

EE
EI R ERE -
Hon MrsRegina |P LAU Suk-yee:

What about another proposal in your paper — paper 15 — about the
inequality of information and inaccurate information? Y ou know, basically,
the asymmetry of information between the investor and the issuer, you know,
of the notes, you know. And then your proposal concerned the provision of
more independent research analysts.  What happened to that?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Again, | don't have the paper specifically in front of me. Regarding the
question of asymmetry of information, the requirement is that the prospectus
contains sufficient information that an individual should be able to form a
judgment but that requirement goes hand-in-hand with the conduct
requirement that the distributor needs to ensure that a buyer of a product
understands the risks of that product and that it's suitable taking account of the
circumstances. So, | don't think there's any gap there, in terrms of the
information that should be available to an individual as part of the selling
process.

e
ERHERE -
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Chairman:

Mr WHEATLEY?
EHNBHR -

& B i HE SR B M YR 1T 2
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Apart from these 16 banks, there are, as |I've mentioned before, other
investigations that are under way. They may or may not lead to a settlement.
Well complete those processes as quickly and efficiently as we can do.

E/E
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Yes.
FEAHA
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, thisisto give you a sense of the scale of the investigations.

08.01.2010 p.34



EEMREEE B HERMESZREEEEMESTSENEENLEEY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

ES &
R -
FHFHA -

ERE - KBRS EEMEER - EANRZEFAHR - H
BfARS ... WA ATt R RS EMERT - —HIE
T RZBEEEMLE - AT E" most” o BEAR 1.14E R & # il
WFoEEE 2 IRTT - RBE AR ELERBEE G ERIWEFLE
E"most” - [RZHLE - "most" WA FE(F" KL HIE - HUE 2 5
HURZE o WA AR B o MRRZIRTE AN GE LT
HE o TR R Ml I AN S AR ? R EEERER - B (H 8
WOR A - BOPT BB Y E B S R RE A -

B2 R ERAE GEESE > (RESHEE T fe — el
At LR E M R R E =W B R AT e — Ry Bl
EHAGH - REEE —R I - JCH 2 AR IR 5 L 5 & &
FLEREDN » BRI AEEERVIRITES » OK - {HE - K
AR B AR AR L8 IR IR T R A D 5% R SOIS Ry B 2= RO B
fn > FEIFH — B > "BR"EE 100%05 2 T 0 PR ELE > i E
Mk - BAMA LA ER - B LHY . 2 oBEAOREZ )
RS - BHJHER AR E - WMIRITHEME T - A FIREEE & E
WAL AT » AR FIRBE I HRE" & B 51 LR (R
BERZTHN > BRI ERZSWEEFEEN > T
GHE - BREEEHERNGE - B —BAEER - AW
LR NORBUH A AERE T g HAKREBL T - 8
g AgE e — ... 5 R A T E (8 R e 2

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

I'm not really quite sure how to answer that question. As I've explained,
we took what we thought was, and believed subsequently to be, the most
expedient and efficient way of dealing with thisissue.
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Chairman:
Mr WHEATLEY?
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Chairman:

Mr WHEATLEY?
SEHBEA
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Mr Martin WHEATLEY:

| repeat: we took the approach that we thought was most appropriate
given the circumstances and the information that we had.
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Have you ever considered; considered what? That's the question.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, you will be aware, because it's a point that we've made before,
that our decision is subject to an application to court to judicially review our
decision. As such, providing any sort of detail about our decision process
would potentially be sub judice, so I'm not able to provide any more
information.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

| think the thematic report stands as it says. We make a number of
observations where we felt that standards had fallen short. We haven't
particularly drawn out any one single bank to which all of these observations
would apply.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Again, you are asking me to comment on areas that are part of the
application for judicia review and | don't think | can answer that.
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Mr Martin WHEATLEY:

Again, as observed in this paper, there are broadly seven areas where we
say that there were problems and, in each case, we used the term "many" or
"most” or "some". All banks, in our judgement, had shortcomings in a
number of these areas. We took the view that an overall agreement for
16 banks was the most efficient way to get a good regulatory outcome for the
investing public.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, could | (The buzzer sounded) ask for your permission to
consult with my counsel as to whether this violates our anaysis of the JR
claim and our potential sub judice issue?
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Mr Martin WHEATLEY:

Well, if I'm required to answer this now, | need to consult with my legal
counsel first.
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Hon Emily LAU Wai-hing:

Thank you, Chairman. Chairman, | am sorry for being late because
many of us are actually upstairs attending ......

Chairman:
Yes, | understand.

Hon Emily LAU Wai-hing:

Chairman:
Yes.
Hon Emily LAU Wai-hing:
...... and very important things are being discussed upstairs.

But, anyway, Chairman, first of al, | want to follow up on your question
about the FS's letter to Mr WHEATLEY last June and aso Mr WHEATLEY's
reply, which, in a way, actually, | can understand Mr WHEATLEY's reply
because they are conducting an investigation and the FS seemed to have
jumped to some conclusion without — | don't know what facts he has when he
made the allegation about saying that the controversy emanated from the SFC
authorizing the registration of prospectus and the issue of marketing materials
for the Minibonds. So, Chairman, what | would like to do isto ask our Clerk
to write to the FS to ask him why he made the allegation in his letter in June
09, what basis did he have for making the allegations. So that's one point |
want to follow up.
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Hon Emily LAU Wai-hing:

Okay, thank you very much, Chairman. That's very good. Great
minds think alike.

Chairman:
We've got to be.

Hon Emily LAU Wai-hing:
Thank you, Chairman.

Chairman, the other thing | want to ask is to follow up on the points
raised by my colleagues arising from this Thematic Analysis of the Sale of
Minibonds. And, of course, | mean, this is a very damning document,
Chairman, and if it had been released earlier, when many of the victims, when
they see this, | think they will be horrified. And because some people say
that they make all these allegations up but, if you read the paragraphs of this
report, you will see that, actually, the Code of Conduct which supposed to be
there aimost did not exist and that's what Mr WHEATLEY said. He said
many of the problems arose from the very poor quality of the selling. And
this, | am quite sure, will seriously tarnish Hong Kong's reputation as an
international financial centre.

That's the first point | want to ask Mr WHEATLEY. Is he very, very
sorry that this has happened, that these banks have shown, for all to see, that
that's the way they conduct themselves, which is quite appalling, utterly

appaling.

And that, of course, comes to the second point. Is that, if they have
made so many mistakes — and | guess Mr WHEATLEY will aso help us
because they say they have completed all the investigations and they will not
continue except where there is dishonesty, fraud, deceit or criminal offence
involved. So, | don't know whether this kind of behaviour, whether any of
them amount to dishonesty, deceit or fraud, or whether you have aready
studied this and made a judgement. That's my second question.

And then, Chairman, if you look at the — Mr WHEATLEY said thisis
not findings but, to many people, | mean, thisis some kind of findings. And
one thing is about the supervision of the investment sales process in paragraph
1.39, and Mr WHEATLEY and his colleagues found that some of the
distributors did not have any system or process to monitor their staff and they
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did not check what advice and recommendations had actually been given by
their staff to their customers.

And then the following paragraph said that, in some cases, they found
out that the distributors did not require the sales staff to document or record
the information. So, actually, the distributors have no way of properly
supervising the conduct of their staff and that thing is realy appalling. So,
when the banks come — Chairman, you have told the press that we are inviting
the banks to come soon — how can we ask them? There's no document,
Chairman, except what they have, which they refuseto giveus. How can we
conduct our investigation? We have got this information here but we need
more.

And then the following paragraph is even more stunning, Chairman.
It's about complaints handling. And they said that the distributors did not
contact the relevant customers at any time during the investigation process
and made no attempt to establish or even understand the allegations or
concerns of the complainants. Hah! This is the way they handle
complaints. They should have all gone to Mr Abraham SHEK, like Mr
Donald TSANG's sister-in-law. Maybe they would get much better result.

Then thefollowing ......

T/ -

FHE
B

Hon Emily LAU Wai-hing:
Okay, Chairman.

Hon Abraham SHEK Lai-him:
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Chairman:
Okay.
Hon Emily LAU Wai-hing:
Okay.
Hon Abraham SHEK Lai-him:
...... and why don't you help those people whom you represent?
TE
AR5
Hon Emily LAU Wai-hing:
Okay, Chairman, sorry.
e

Hon Emily LAU Wai-hing:

Okay, Chairman.
EE

------ Bl & B RS =5 -
Hon Emily LAU Wai-hing:

Then the following paragraph, Chairman. Hah! | can't believe my
eyes. 1.42, in many cases, the banks seemingly assessed the customer
complaints based on incomplete evidence and their complaints handling
procedure inevitably led to deficient or inadequate outcomes for the customers.
As a result, Chairman, a substantial number of customers complaints
remained unresolved up to July 2009. That's when they came out with the
agreement.  So they would have not even looked at it and not resolved.

So, Chairman, the thing is, there is quite a bit of damning evidence here
and what we want is for the SFC to co-operate and to assist our Subcommittee
in the discharge of our duty. And the best thing they can do is to provide
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further and better particulars to help this committee because, unlike you, we
are inviting individual banks to come here and we have to have the
ammunition, the evidence, Chairman, to ask them. And you've done the
groundwork, so can the SFC assist this Subcommittee?

So, three questions.  Thank you, Chairman.
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Perhaps, | can deal with the last question first. We have endeavoured,
as far as practicaly possible, to support this committee and provide
information to this committee. But what the committee is suggesting we do
would, in my view, have a significant impact on the ability of the SFC to
continue its role as a world-class regulator and you should be aware that the
SFC has a world-class reputation; it has a very high standing. For us to
divulge details of informations that was given under complusion!™®®, for usto
breach section 378 of the SFO, which makes it a criminal offence to provide
such information, would seriously undermine our reputation and our ability to
do our job. And that's why our position is that we help this committee as far
as we can do but the specific request for information we cannot agree to.

As far as the other questions raised, your first point, in terms of are we
sorry that this has happened. Yes, of course we are. | think everybody is.
Nobody wants to see large numbers of people feeling compelled to march on
the street because they can't get an adequate response to their questions as to
what happened. We do. And that's why we've been putting so much effort
into, from our point of view, getting to the bottom of this and getting what we
think has been a positive regulatory outcome where the vast maority of
people will get 60%, 70% of their investment returned to them.

In terms of the question about dishonesty or fraud, we have, in our
investigations, been looking at breaches of conduct. If there are broader
dishonest or criminal acts, they would be passed to the appropriate authorities.
But we have completed our investigations based on an assessment as to
whether our Code of Conduct was properly implemented.

(Nl The witness clarified after the hearing that it should be "compulsion” instead of "compelled
evidence" as mentioned at the hearing.
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Hon Emily LAU Wai-hing:

EE -
FFEEa -
Hon Emily LAU Wai-hing:

...... first of al, | want to know whether any cases have been passed to
the authorities for further investigation because of criminal elements.

And the second question is about the world-class reputation of the SFC.
Do you think there is any of that |eft after the revelationsin thisreport? You
think your colleagues overseas, if they know of the content of this report, what
do you think they will think of the SFC, in particular, and of Hong Kong as an
international financial centre in genera?

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

...... | think the broader issue is that every single market in the world has
been shocked and shaken by the failure of Lehman Brothers, every single
market in the world, and no single regulatory system in the world has been
completely immune from the shocks that have been created. Now, Hong
Kong has fared (The buzzer sounded) much better, much, much better than
most other major jurisdictions, so | think Hong Kong's standing is high and
remains high both as a regulated centre and as a market. And | don't think
the events that we're talking about in this room have changed that position for
Hong Kong globally.

Hon Emily LAU Wai-hing:

What about, Chairman, the number of cases......
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Hon Emily LAU Wai-hing:

Mr Martin WHEATLEY:

| don't know specifics. | can provide that as awritten answer.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The information in the paragraphs that you have read out were very
much preliminary views based on incomplete investigations.  We felt that, if
that was given a public airing, it would be given the status of being a final
finding and would have created an environment where, without any proper
and due process, the banks would have been judged as guilty before a proper
investigation had been completed. And that's why we felt it was important
that this report remained a private report until we'd conducted and completed
our investigations.

B E#R -

H#E -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Please, can | just, please, clarify the point? The Thematic Analysis
does not constitute full and final findings but, between the two documents, the
initial views that we had were broadly confirmed in the Thematic Analysis.
There may be some differences but, in most cases, we found that our initial
views were still our views after the investigation.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, it would not have been possible to achieve an agreement. An
agreement requires two parties to agree to certain elements. The elements
were that we would discontinue our disciplinary action and that the banks and
brokers — or the banks, sorry, in the case of the agreement — that the banks
would, in response to that, make a number of voluntary offers and those offers
were to make a repurchase offer to investors, and to submit the commission
earned to a fighting fund to recover the collateral, to carry out a review of
their processes and to review their complaint handling procedures. And we
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would not have achieved an agreement unless those two components were in
place.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, you've drawn some conclusions there. They're not yet our
conclusions because we're still in our investigations.  So we have a number
of investigations which remain under way.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Just to be absolutely clear, for the 16 banks who are parties to the
agreement, they have agreed, under a series of enhanced complaint handling
procedures, to review all of the initial complaints that they received about
other products and that's a process that's currently under way and they're
working with us and the HKMA to look at their complaint handling
procedures. With regard to banks who are not parties to this agreement,
those investigations remain under way.

ZE -
BAE 2 s a5l 2
Hon Abraham SHEK Lai-him:
Thank you, Chairman.

Martin, | think, when you talk about SFC being a top-class world
regulator, | agree with you because the report has actually been produced by a
world-class regulator and identifying issues that related to this whole issues of
Minibond and other products. Y ou have done agreat job.

But thisjob is rather mean with the truth to the extent that the — when |
say mean with the truth, that is, a lot of the truths are there. Because, last
night, when | read the whole report, | have my memory flashed with scenes of
very sad cases, not movies, sad cases of people coming to talk to us, not only
to me myself, about the way that they're being trapped and tricked into buying
products, particularly from DBS.

| have a gentleman and his wife up there; every time you see them
coming here in the heat of the summer, in the cold of the winter. They come
every day, every session, they come. Why did they come? In hope of
getting some of their savings which is now being banished away from their
life. It'savery sad case. And your report has actualy highlighted al the
truths or the alegations they made to us. It's really sad. And they are
waiting for your reply and for a world-class regulator to do them justice, to do
them right, to bring back the money they spent.

In reading the report, you highlighted the whole principles of SFC
guidelines — know your client, know your product, know about the risk that
your client's being given — that al we know. We've read al the documents.
And you highlighted with a number of cases but then you don't tell us the
cases, what are those cases? You use words like "many”, "most"; what are
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those "many"? How many of the "many" cases? Like 6.2, "A number of
Distributors', what do you mean by that "number of Distributors'? And then,
you said, in 6.4, "some Distributors’, "many" of them; how many or what is
the percentage of the "many" of them? Say, whose fault was that? The
fault is that SFC or HKMA have not supervised the banks properly. The
banks have been mis-selling the products and who are the sufferers? There
are 34000 people who have earned thelr money in a very honest way,
deposited in the bank, trust the bank but they were failed by the banks, by the
monitors, by the regulators. But then they are the sufferers, not you, not the
banks. But how are you going to remedy the situation?

The report highlighted al the issues the bank should not do. They have
highlighted all the practices that the SFC and the HKMA should do and have
not done. So can you tell me, in al honesty, as a man of reason, as an
ordinary citizen, if he reads this report, what conclusion could they draw from
this report, a reasonable man from Tsim Sha Tsui Station, when he reads this
report? This highlighted total failure of the system but that is okay if the
system failed but then people suffers. How are you going to right their
wrong? And people sitting up there expecting you to do something. Banks,
like AMRO, like DBS, have been turning them out.  Citibank.

What are you going to do? How long you want them to wait? Their
lifeisin misery; they are suffering day by day, minute by minute and second
by second. In fact, some of those are having trouble making ends meet.
We have a gentleman, many, many gentlemen up there. Can you give your
reply to give them some sort of a comfort that an ordinary person should
have?

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, thank you. We are very, very conscious of the suffering that
this incident has created. We are trying as hard as we can within the legal
powers that we have, to understand where fault has lain and, where we find a
failure, acting on that by — and again, we cannot force banks — but by urging
banks to make compensation where that compensation is due. We have no
power to force that and that's a point I've made many times. We can
investigate, we can take action against a bank for failures, we can remove or
suspend licences, we can fine banks. And they're all powers that we have
but what we cannot do is to force compensation.
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So the only way we can achieve that is by presenting to a bank a
sufficiently compelling case that says, "If you do not provide adequate levels
of compensation, then the alternative is that we will provide a very public
statement of the disciplinary actions that we take." Now, we have moved as
fast as we can in the cases that we've expedited so far; we dealt with the
brokers early, we dealt with the 16 banks in last September, October. Just
before Christmas, there was an announcement from MEVAS and Dah Sing
Bank about a settlement that they were providing for five private placement
notes. Were moving as fast as we can with each of the banks to get to a
satisfactory outcome.

Hon Abraham SHEK Lai-him:
Thank you.

TE
kA -

Hon Abraham SHEK Lai-him:

Martin, | appreciate what you have done but what | would aso like you
to do is to follow up with cases that are outside the 16 banks, cases that they
are waiting. In fact, there're alot of cases which I've written to — | think not
only myself but many of my colleagues, or else | will be accused by Emily —
on cases that are yet to be followed.

And, secondly, I'd like to follow up with the issues raised by Audrey that,
in the report, that you used "many", in the report where you used "most cases’;
can you identify the banks, how many of those banks, what banks they are and
what cases they are so that when we question the banks, we have those right in
front of us? In fact, we have all the cases aready but we have to marry the
two together.  So, were you prepared to do that?

Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, as I've explained earlier, no, we cannot do that.
Hon Abraham SHEK Lai-him:

No, you can. You can do it but you will not do it.

08.01.2010 p.55



EEMREEE B HERMESZREEEEMESTSENEENLEEY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Mr Martin WHEATLEY:

WEell, we don't believe.......
EE -

o 72 A [=] 5 I o

Mr WHEATLEY ?
Mr Martin WHEATLEY:

It would be legal for usto do it.

Hon Abraham SHEK Lai-him:

T
SeEMEIEE . HEEE -
Hon Abraham SHEK Lai-him:

...... he has given the answer already. What islegal? It'stotaly illegal
for alot of banks to have mis-sold a lot of the products. It'sillegal that the
SFC has not conducted their work and now you talk about legality. Thisis
the total — who start the illegality? It's the people who have failed the
ordinance, failed the guidelines and then you have not taken the action. And
then you talk about not co-operating with us, hiding under the umbrella of

legality.
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

WEell, we have taken action and you've seen that we've taken action in a
number of cases aready.

(Clapping from public gallery)
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THE -
RRIRFFEA - AWML -
Mr Martin WHEATLEY:

Where we are completing investigations and we believe action should be
taken, then we will take action there, aswell. So we are taking action. I'm
not hiding behind legality; it's a fact of life that we are constrained under the
SFO as to what we can say publicly about the detail of our investigations but,
much more significantly, there's a public interest question that, if we are
forced to divulge information, it would undermine our ability to act as an
effective regulator and | don't think anybody in this chamber would want that
to happen.

Hon Abraham SHEK Lai-him:

Gk g8 -
Hon Abraham SHEK Lai-him:

...... we don't want that to happen, Chairman. But we want an effective
regulator can do justice to people who have suffered by banks failing to do
what they have supposed to do, by HKMA failing to do what they should do,
and thisis exactly what we want — fairness to be done.

Chairman:
And what's your question?
Hon Abraham SHEK Lai-him:

My question is, will he prepare to give us all the details as Audrey has
asked and | totally support what she asked.

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

WEell, Chairman, I've answered that question and my response remains
the same.

Hon Abraham SHEK Lai-him:
Chairman, | think we do need ......
e
AFEE
Hon Abraham SHEK Lai-him:
...... to take thisfurther. | think he cannot hide under PI1.
TE
HMEGERENWE -
Hon Abraham SHEK Lai-him:

And, secondly, | think this report is such a good report and highlight the
truth. As Emily said, this is a totally damning report to what the banks
should have done, what the regulator should have done. We should invite
the SFC and the HKMA to come and answer each and every single paragraphs
in this report and highlight what are that "many" banks, how many of those
"many" are the many banks; of the 16 banks, "many" banks, are that 15 out of
16?7 And "most" banks, is it 95% out of the 100%? What do you mean by
using the word "many" and using the word "most" in most of your paragraphs,
in many of your paragraphs in this report?

Chairman:

Any further response from you, Mr WHEATLEY ?
Mr Martin WHEATLEY:

No, Chairman.
TE

HAM G & HaT
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ERAEA :
5 BER -
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REEHA -
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g N B REN R KRS AR E S o BEE IR 92 B 20034
FE2008FWH " —FnP —HE HEER - i H P EZ RS
EE o B BR - IEESRTHET ABHE A - mHEXR

MR AEZEY - FESGFE?
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, | think we've provided this information before but let me
check my records. If there's......

Hon LEUNG Kwok-hung:
No.
Mr Martin WHEATLEY:

Hon LEUNG Kwok-hung:

It didn't happen.
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Mr Martin WHEATLEY:

Okay.
Hon LEUNG Kwok-hung:

It didn't happen. So, if you ......
Mr Martin WHEATLEY:

Okay.
Hon LEUNG Kwok-hung:

Would you like to promiseto ......
Mr Martin WHEATLEY:

Wéll, if | understand, so you're asking for ......
Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

...... 10 specific bond prospectuses and al the requisitions and all the
guestions and responses in relation to them?

REMFS -
BERIEH ...

ET-&

REMFS -

------ FEH BB BRI PAR - DU BRIA Ara - <55
FREGER &S BIFEEEN - NRhEEA S REEZNERE -
IR CARGRE) R ET NHFEF ANRER - 2EFE
R EEAEERE - MR ERNTE - EEREEE - EiF
EMAE - IR LA - BB —  FNREMITEH ; B2 BIREERH
BEfERAHA EMERWEANKRHE- -2t EEH6AE ?
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, | think what we gave previously was a procedure binder with
all the questions raised and our precedent checklist, so, perhaps, through
correspondence, we could check whether that meets the question or, if it fals
short, what are the additional things. And maybe if we could do that in
writing and then we'd find away to meet the request.

REHZESR -

- HEEE2 - HEEGHENFERME. ...
EE -

ACEE > Mr WHEATLEY......
REHEZES -

------ Bl ELAth - B2 IRBEBGHY o R4 ...
T -

e RfTE&.....
REHZESR -

------ RARRITHE LT E10D H ik FERE K EE G %W
o ARIRERM AZEE > AFEKREIER G52 IREE

B TAE - fREMEEZER L IFERKREDR > A FERES
REESZH -
Chairman

Mr WHEATLEY?

Hon LEUNG Kwok-hung:

It's a hard evidence of your performance and the lega- ......
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T/ -

3% B 7E P 0 2 0 4 (S O B MR - T R 2 A0 DA AT B A4S
PRI L R -

Mr WHEATLEY ?

Mr Martin WHEATLEY:

Okay, well, let me review how we could respond to that. So, rather
than give an immediate response here, let me review how we can do that.

EE

ehgRgre B EERS M NAEZR
WHEATLEY ?

RERFA :

g - Mr

il

\

=

E- 2
HOBTEME A -

Mr WHEATLEY - fi & 76  #% 8 (3 S 2 R /N Z B -
B Mg 2
XE VY .

Mr Martin WHEATLEY:

Well, I think what | have to do —and I'll have to check our legal position
because what you're asking for now is a specific transaction and disclosures
on aspecific transaction. And I'd havetolook at ......

Hon LEUNG Kwok-hung:

[t's not transaction.
FE -
A BEEHEM . F—1 o
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Mr Martin WHEATLEY:

And | think | just need to understand whether we would need to redact
any of that information or whether it would be possible to disclose al of the
elements of the transaction. Andit'sagainst ......

EE

mEREACEMERESGRMIR RMAGREEED L
% WMEE RG2S EH - 0% 7 IR ki M - FiEse M -

REHFA
2o R
ET &
S o8 f T E e+ R -
RERFA :
A R TR R T — BEEER -
ET &
e 1 W 42 GETT E0 2 R BT 2 2 Mr WHEATLEY -
Mr Martin WHEATLEY:

Chairman, if | understand it, then you're asking me that we will provide
to you as the Chairman that document with any arguments we want to ......

Chairman:
Mr WHEATLEY ......
Mr Martin WHEATLEY:

08.01.2010 p.63



EEMREEE B HERMESZREEEEMESTSENEENLEEY
Legidative Council Subcommittee to Study Issues Arising from Lehman Brothers-related
Minibonds and Structured Financial Products

Mr Martin WHEATLEY:

...... which would determine how much can be further disclosed. And
that'sfine. 1I'm very happy to do that.

Chairman:
Y es, I'm making the request on behalf of this Subcommittee.
Mr Martin WHEATLEY:

Mm.
FHE

OK » ZEirE -
REEZE -

(] S S AR AE (81 35 Ty 58 AR M EE B B i - AR 241 fthER
"L EMERE) M IR DURE BT H B R E L E]

K
IRAEER W — 1 S0 > A 7
REE#R -
£ SC(1)-S47 -
FE
f
REE#ZS -
B NE EEFRAE?

B 0 ol PR R o AN BB B e (el Iy RS IR N EEEL

il B = e AN o S4T7 -
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Mr Martin WHEATLEY:
Right, | think | have the document.
Hon LEUNG Kwok-hung:

Yes.
A

i eR IR MEE - RERE -
REEFAE

[ 2 R Ak - AE4 LA A - " (A A RA) LS
PLRs I H & A FHEREEENET A - " EEMA#RE - B
HEENARHMEN -7 AERAEIEENSH#E T EEE
» e G g HOE e E% A 20064 37 B 2O & 9 By i 1 el sy AT
mArEEAEMESGF (QFEH) - 20064 19 75 3 S FF IR
pE A E MR > MEEEMAREMEBTEEERTELERK
RMEMREERKRESE NMEGRERETCKEN T (EF
KRG B1) (SFO)ER 4 By Bl AL R R E R 7 B LB E
HARGEIRE R A XXM 15 2 20024 B8 22 [ R (£ AR g HY 1L 1%
AR P AGE AT o RE A E ARG IREE Y

4_H

ET &
RETREEHERARE  RHBE 7
RERFA :

HAF SRR 7MY BERERREHR I #HEF R &k EE
EREREE MEEgWEL.. . HERTEEGNETLRE
RERE R - WHIA IR ERE IR REN S IRES - A E
o2 7 30 Ry I B AT R B 58 T R B R 01 B 3 A R A

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Chairman, no. | don't think we have. Clearly, it's one of our
objectives to protect investors and we have measures in place to do that, in
particular, in relation to Minibond, those measures relate to the disclosure
requirements under Schedule 3 of the Companies Ordinance and the conduct
requirements under our Code of Conduct and we believe that framework, if
properly implemented, would have protected investors. The question that
we've been dealing with and this committee is concerned with is whether all
of the measures were properly implemented.

EY-&
REBFA :

T AR (A FEMGEA ) EERNFPLEBET AEFZDER
RIZURIE i /P - IR As B M BY3E 3 S fF - Ref. No. SC(1)-S5(C) -
EHFHILE - R B0 2L SPV 4F B I 5 — 1% - 7E2.1JF 2 » "orphan
special purpose vehicle ("SPV")" » AR - (REE2.1HE » (R
mHHEEEN ETNHEBEEMTH - IFrG—EMH —f - Bl EH
H AR P E TR R o miAE /RS S Bl - BB E (a7
ZH) E=2NAIHTHERE - MMNEEEERERREE
EoOMEBEMERBE T » ETMEME A EMEENR ? RE
AR EREER 2 R (A FHEA) 2= k&S MM -
(R R R 1% & & - R 20 (0] 37 25 & far 2

Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

WEéll, again, | come back to my point. The Companies Ordinance has a
requirement that there are sufficient particulars to enable an individual to
make an investment decision and those particulars are then set out in a
schedule and we then have a checklist to ensure that all of those particulars are
adequately disclosed in the documentation and then the distributing agent,
whether a bank or a broker, has the responsibility to ensure that the product is
suitable for the investor and the risks are properly understood. And that's
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how the regulatory system works. | don't see that there's any loophole or gap
in the structure of the system.

/K-

YA = =
Q%aﬁzé! °

RERFA :

W EIR— X R Gl i (A A B Rk B & I AT
AEMEAGEH ?MESR hEER ? MR EEE » RAF &
eV ERE  BRE EEREEE ? ETIF > EESPV > Hl
AL EESPVE 1,0000T I A - FER SRSt > EMABEEN - K
EREEC ?IRHAGER > 1E 0K I8 S0 A Z | R 23 2K - 13k
mfRFEH > B REEE G N EEfk > MIENKEANEE
K HA(LHEGH) WEES T > ARECEZVEE - (EWE -
HEWRTHTWYHNELZERN  RAIMEMRERRE
T 7 IE/BAE2006F R A8y > R IR FEER - IR#EEE — &
Ry R ERETEHELEEBESFRE " REFTEIMNTHEBEELE — I
HELO0ERA ~ EFHEHEHM  BARNTEELERTW
NEE R RIRES - (REG AR Z2ER?

Chairman:

Mr WHEATLEY?

Mr Martin WHEATLEY:

I'm dlightly ......
EE

5] % 58 il i 2 1%
Mr Martin WHEATLEY:

Sorry.
e
...... FM2BIE {IEZE T - Mr WHEATLEY?
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Mr Martin WHEATLEY:

Okay, Chairman, I'm dlightly confused at the issued share capital of the
SPV and the assets that the SPV would hold. The SPV would fully
collateralise the investments that were made and so it's not simply the case
that an investor is exposed to a thousand-dollar company; he's exposed to that
company and the underlying collateral which is held against the principal that
he's invested in the first place. So, if I've misunderstood it, I'm very happy
that welll have a follow-up in writing to provide more detail but I'm a bit
confused as to what the statement relates to.

Hon LEUNG Kwok-hung:
Okay.
e

AR DA TRIE R, - RERE © S IR E R E R AR -
E TR A H AN E - 0

RERFA :
OK - 2K —fi i -
ET &

AL —Em W 52 o B EERE - Mr WHEATLEY
{38 (B Foe oy A - BISCPARSS(C)A AL - 55 B 38 By K 70 W R
HEW K DHBITREEEEE T M NWEEELE - FHEZL
= HIE2003E 47 DK - T e G R KESE RIUE
AT E IR TS S EAR I R E R R g Al A B AR e
M gEAREREM G AR RECIRTEEHENEE R
#£ 2 Mr WHEATLEY -

Mr Martin WHEATLEY:

| think it's quite important to make the point: no, we don't rely on the
HKMA to conduct that function, nor do we have any other methods of
overseeing it because we have no responsibility for banks and their conduct.
So it's not a case that we either rely on the banks or the HKMA or have other
reasons. We do not have responsibility for supervision and oversight of
banks.
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T/ -

EXxmitE  EEER<BEGFESE RN —#HEERK
o RpEEE 7 — SR — BB ER  —BESEAE AV R - (R4l
AR EHGPLEERE D EE 0 - BERFEENE SR -

HERFWEGH EEHRE?
Mr Martin WHEATLEY:
Yes, that'sthecase. Yes, Chairman, ......
Chairman:
Mr WHEATLEY.
Mr Martin WHEATLEY:

...... that is the case.
T

AR FE W A At il 0902 » HE (R Al 2 R B B i 2 — - AR
At R EEEp—E Dy eE k2 Bt a] —LiR%E . SFEHFES
EREZ TEE BTG IREER - (R0 2 H b — #5821
BiE R WHE M EFE - S RariR 5 m e EE R
TieeER  NEHEESERTEAKREHE - JRA ge KR R .Z E
#al T —MOU — (FHMEmEH) - HZ MECASG
NG e RAEXGE R M ATET 2R By AR AR HE - KRR 2 &
HRRMER ? EG/e MEEREFEZS RN —#HEZR
Z g 2 Mr WHEATLEY -

Mr Martin WHEATLEY:

WEell, the first point is, yes, we are responsible for stipulating standards.
So the Code of Conduct is our responsibility and we set that Code and we
would amend that Code at different times. In terms of ensuring compliance
with the Code, that is our responsibility for brokers. In terms of bank staff,
you used the phrase "handed over”, are we happy that the responsibility is
handed over; it's not handed over because we have no responsibility. So the
system is designed such that we have responsibility for frontline supervision
of brokers, the HKMA has the responsibility for frontline supervision of banks.
But it's not handed over from us.
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T/ -
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WE > B4 2HElE g 2 Mr WHEATLEY -

Mr Martin WHEATLEY:

Chairman, we are responsible for setting standards and we are
responsible for maintaining those standards over time and, in order to
maintain them over time, we need intelligence about how those standards are
being operated, how they're being implemented, whether they're achieving
their effect. So, clearly, we have an ongoing responsibility to making sure
that the standards are relevant and they're up-to-date and reflect the market
reality. And we do that partly through the MOU meetings that we have with
the Monetary Authority. But we do not — you used the phrase "we ask the
HKMA to enforce'; we don't. It's not something that isin our gift. So, we
don't ask them to enforce; we don't hand over the responsibility to enforce; we
don't delegate; we don't, in any way, ask the HKMA to perform its role in
overseeing the standards. That's something that's separately delegated to the
HKMA by the Government through the Banking Ordinance. So, our job is
to maintain the standards and, to do that, clearly, we need to understand where
they are falling short or whether they're being applied and we achieve that
through our discussions with the MA in our MOU meetings but we do not
have any responsibility nor delegate the responsibility nor rely on the HKMA
to oversee the standards. That's completely separate legislation; that's not
part of our responsibility.

T/ -

AR » & 2805 Ot 2558 ([ & - FAH (3 T Re BR W1 4 AT &t ~ Fr
e BCEEESEA Y HALRANE
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I'll ask you in English. Now, what | am asking is, since SFC is one of
the two monitoring organizations, since you have aready set down the
standards and requirements, | am sure you would like to see whether or not
these requirements and standards are met or carried out, too, to these standards
and requirements and whether or not these should be reviewed from time to
time and you can assess them whether they are over-requirements or
exceeding the necessary standards or levels or whether or not some of the
standards should be lowered to meet the readlity or situation, real situation.
This must be done continuously as one of your duties. But you said this can
be or has been or is being done through a kind of co-operation meeting in the
form of this MOU meetings. |sthat adequate? |s that what you have been
doing? Can you provide evidence that this is a kind of effective approach,
Mr WHEATLEY?

Mr Martin WHEATLEY:

Through our inspections of brokers, our normal oversight, we review the
extent to which the standards are being properly implemented and, if we find
that there are either faults in implementation or a need to update those
standards, then we will consult with the MA and look at what needs to be
done to update them. If the Monetary Authority tell us that the standards are
not being adequately pursued within banks or they're not fit for purpose for
the way the banks operate, then again we will look at how the standards need
to be reviewed and need to be updated. But we don't have the ability to go
and look at banks in terms of their own application of those standards. We
have to rely on the HKMA to let us know if there is any deficiency or any
shortcoming in those standards. But our regulatory remit does not extend to
us independently reviewing whether banks are properly applying those
standards.

Chairman:

Mr WHEATLEY, on what basis would you have in carrying out certain
reviews or amendments to the existing or to the current standards and
regulations? And you just have to rely on what's given to you by the HKMA?
You have to rely on their supply of information regarding any problems in
carrying out of these standards and requirements? |Is that the case, Mr
WHEATLEY?

Mr Martin WHEATLEY:

That is the case. In the normal course of events, that is the case but,
clearly, we're in an unusual situation now where the MA have passed to us a
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number of potential breaches of the Code and we're therefore investigating
those directly. But that investigation work is in response to a request to
investigate; we wouldn't, as a matter of course, have an oversight or a
supervisory rolein looking at how banks implement their standards.

Chairman:

But, before 15 September 2008, there were very serious signs and clear
signs in the market then that certain very serious situation would arise very,
very shortly. Did that give you any signal at all? Were you aert and then
ask yourself, see whether you should have done something differently,
something urgently, Mr WHEATLEY?

Mr Martin WHEATLEY:

Well, | think the date you mention, there was certainly (The buzzer
sounded) concern at a number of financia institutions and their prudential
soundness, not just Lehman Brothers but AIG and the big mortgage operators
in the US. So there were quite a large number. So there was a concern at
an overall systemic risk level but there had been no indicators, up until that
point, that there were mis-selling issues or that people had been sold very
complex products. Thered been very, very few — | think, maybe one or
two — complaints prior to that date about product complexity or product
suitability.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

We haven't — we've specifically not mentioned the banks. It means
what it says, "most of the distributors”.

REBMEER -
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, | think I've given my answer on this. | don't think there's
any purpose served by me repeating the answer several times.
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Chairman:

Mr WHEATLEY » 5 (R Bl & -
FEBHER -
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EE
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Mr Martin WHEATLEY:

Ol

The paragraph, as it stated, is the information that we have given. And
can | just point out that this document refers to banks and brokers.  So when
we talk about distributors, we're talking about 16 banks ......

FrEWHS -

AR a6 I

Mr Martin WHEATLEY:

REMHBAR -
...... P 2% FET SR AT 2 MR 5% AT AR A 1T 2
Mr Martin WHEATLEY:
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THE -
HFE5E -
Mr Martin WHEATLEY:

...... "most of the distributors' isasit says, most of the distributors.
FEWHES -

HT o WPRRERTT > WARMS... B RREHNHBF
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R4 R - Mr WHEATLEY -
REMHBAR -

------ K G IFAT o
Mr Martin WHEATLEY:

Chairman, would you like me to repeat my previous answer again?
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Chairman:

Mr WHEATLEY?
FEHWHES -

WEZREEARE > AR HELRFZ DR -
Mr Martin WHEATLEY:

Okay, Mr Chairman, it's not appropriate for me to mention the individua
organizations.

FrEHHER -
Ry L 0 Ry B E A w] DLER 2
e

HEFERH EBIE 2 Mr WHEATLEY -

Mr Martin WHEATLEY:

Under section 378 of the SFO, as you will be aware, it is an offence for
me to reveal specific information about individual institutions that has come
to us as part of our investigation.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Again, Chairman, I'll repeat, | don't think it's appropriate for me to
provide that information.
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Mr Martin WHEATLEY:

Section 378 of the SFO which regards preservation of secrecy, etc.,
"Except in the performance of a function under, or for the purpose of carrying
into effect or doing anything required or authorized under, any of the relevant
provisions, a specified person — (@) shall preserve and aid in preserving
secrecy with regard to any matter coming to his knowledge by virtue of his
appointment under any of the relevant provisions, or in the performance of
any function under or in carrying into effect any of the relevant provisions, or
in the course of assisting any other person in the performance of any function
under or in carrying into effect any of the relevant provisions;”, and it goes on.
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Chairman:

Mr WHEATLEY, in accordance with clause (2)(e), it says, from the
beginning, "Nothing in subsection (1) applies to — ", please go to (e), "the
disclosure of information in accordance with an order of a court, or in
accordance with alaw or arequirement made under alaw" - ¢ 19 & 1% & R

FE B4R (5 B R -
Mr Martin WHEATLEY:

Chairman, it would be a breach of due process, a breach of natural
justice, to name banks where we have not reached formal findings as part of
our investigations. It is not appropriate for us to provide the names under
this Thematic Analysis which is not a document of formal findings.
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Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Again, Chairman, | think I've said it's not appropriate. If it's
appropriate for me to go and seek independent legal advice, then | suggest this
line of questioning is going to waste time until we've done that.

EE

Bl B R E RIS B IL R R E R - frE ) DALY « R 2 & IR
T8RRI AR G - B EER

Mr Martin WHEATLEY:

Chairman:
Mr WHEATLEY.
Mr Martin WHEATLEY:

| think, if you want to challenge this point, we would have to do it
through a proper written exchange. | don't believe it's something that I'm
going to resolve simply by two minutes talking to my Chief Counsel.

Chairman:

Okay, that'sunderstood. i & -
FrEMHEER -

FE-EFERESEREREEN - W HAHSIN—@EFEEM
O] DL A BEER  AAHREFERRE s EFERMETSmEE
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{lél g 25 2 H R IR 8 43 $H i B ) A A 5w —— preliminary findings
e 2

Chairman:

Mr WHEATLEY?
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Mr Martin WHEATLEY:

Chairman, no, we don't.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

As we've explained to this committee before, we have completed or
substantially completed all of our investigations before entering into a section
201 agreement. Some of those investigations had resulted in a disciplinary
notice being formulated, some of them had not. So there is not a case of
there being a single document applicable to every organization which contains
theinitial findings.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Chairman, the factors were different in different cases but, please, can |
also point out that this decision is subject to an application for judicial review
and that any further detail could potentially be sub judice.
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Chairman:

o
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Mr WHEATLEY?
Mr Martin WHEATLEY:

With respect, Mr Chairman, | disagree. All of those factors are part of
the challenge to our decision.
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Mr Martin WHEATLEY:

With respect, Chairman, all of these questions are relevant to our
decision to cease the investigations and to agree a certain degree of settlement
and that is the basis of the challenge that has been filed against us.
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Mr Martin WHEATLEY:

| am sorry, Chairman, with respect, | disagree. | don't see how
providing additional information cannot be potentially undermining the ability
of the court to reach its decision.

FREHHER -
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/K-

e gk g8 N o] s (8 RS BRI EER — I E - 3
MEM—2X » Mr WHEATLEY, are you willing to respond to this
guestion?

Mr Martin WHEATLEY:

Mr Chairman, as | explained earlier, | don't believe | can safely answer
the questions that are being asked. | think the best way to proceed is to have
awritten submission as to why that's not the case.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

The position that we announced at the time of the agreement was that
with respect to other products sold by those 16 banks, those investigations
would be paused until those banks had completed a review of all the
complaints under their enhanced complaint handling procedures which we had
defined with the HKMA. So they're in the process of reviewing all of those
original complaints relating to other products.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

There is no time limit that we have adopted. We are monitoring the
enhanced complaint handling procedures. If we feel that they're not
adequately dealing with the complaints, then we will start the investigation
process again, but there is no time limit.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

You'll have seen that we announced, on 23 December, the agreement
with Dah Sing and MEVAS Bank. That was specifically pursuant to the
enhanced complaint handling procedures, so that was an announcement that
the banks would repurchase PPNs from their customers and that was pursuant
to the section 201 agreement. So we've achieved a success in that case; in
other cases, we will keep monitoring but, as I've said, we put no particular
deadline on that monitoring.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Well, again, I'd reiterate the point. We have no power to force
compensation and the banks have agreed to enter into enhanced complaint
handling procedures; we're reviewing that on a regular basis with each of the
banks.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:
We would have to judge each case on its merits.
FHE
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

All of the 16 banks who entered into the original agreement have agreed
to implement enhanced complaints handling procedures. We're meeting with
those banks regularly; we will have to judge each on its merits to assess
whether the investigation should be re-opened or not.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

Each case would have to depend on the circumstances and the
circumstances would be different in every case.
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Chairman:
Mr WHEATLEY?
Mr Martin WHEATLEY:

No, | can't give you an overall analysis and report. We are in the
middle of our investigations into other products; we'll have to treat each case
on its merits.
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Chairman:

Mr WHEATLEY?
Mr Martin WHEATLEY:

We have no intention to compile another report for this Subcommittee.
WEell continue with our investigations and, where we're able to reach a
satisfactory regulatory outcome, then we will do so as quickly as we possibly
can.
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Mr Martin WHEATLEY:

We don't have the information that Mr KAM is asking for.
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Chairman:

Mr KAM is asking about information related to products other than
Minibonds. Mr WHEATLEY?

Mr Martin WHEATLEY:

WEell, clearly, we have investigations under way, partially completed
investigations that have been halted in relation to a number of banks in
relation to a number of different products. It would be completely
inappropriate of me to provide partially-completed information to this
committee asif it were final findings.
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