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2 December 2008

Cletk to the Legislative Council
Legislative Council Building

8 Jackson Road

Hong Kong

(Attention: Ms Miranda HON)

Dear Ms Hon,

Proposed Resolution under section 34(2)
of the Interpretation and General Clauses Ordinance

Thank you for your letter dated 28 November 2008 1nviting the
Administration’s comments on the proposed resolution to be moved by
Hon Mrs Regina IP LAU Suk-yee to amend the Employees Retraining
Ordinance (Amendment of Schedule 3) (No. 2) Notice 2008. Please find
attached our detailed submission to the President of the Legislative Council.

Yours sincerely,

£ o

(Ms Karyn CHAN)
for Secretary for Labour and Welfare

Enc].

c.c. Director of Administration
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Member’s Proposed Amendments to the Employees Retraining
Ordinance (Amendment of Schedule 3) (No. 2) Notice 2008

Administration’s Submission to the President of the Legizlative Council

This submission addresses the following question:

Is it lawful for a Member of the Legislative Council (“LegCo”) to
propose a resolution to amend the Employees Retraining Ordinance
(Amendment of Schedule 3) (No. 2) Notice 2008, L.N. 244 of 2008, by
amending section 2 to specify the amount of Employees Retraining
Levy (“the levy”) iroposed in relation to foreign domestic helpers to be
$0 and the amount of levy imposed in relation to other imported
workers to be $400?

The Admumistration 1s firmly of the view that the answer to the question is
“n0o” for the reasons that follow.

Common grounds
3.

For present purposes, we assume the following propositions not to be in
dispute: -

(2)  that LN. 244 is “subsidiary legislation” within the meaning of
section 34(1) of the Interpretation and General Clauses Ordinance

(Cap. 1);

(b)  that (subject to paragraph 3(c) below) the power of amendment
conferred by section 34(2) upon LegCo is as broad as the power of
the Chief Executive in Council under section 31 (1) of the Employees
Retraining Ordinance (Cap. 423) to fix the amount of the levy;

(c)  that power, g0 far as amendment by LegCo is concemed, is limited
by Rule 31(1) of the Rules of Procedure of LegCo;

(d)  that upon the tabling of any amending tesolution, the President of
LegCo is bound to consider and to form an opinion on what is
essentially a matter of law, namely whether its “object or effect”....
“may be to dispose or charge any part of the revenuc or other public
mongeys of Hong Konp,”: and

(e) that if the President forms that opinion, it will follow that no
amendment can be lawfully proposed by a member without the
written consent of the Chief Executive.

P.11
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The jssues

4. The current issue to be addressed is, therefore, whether an amendment to
section 2 of L.N. 244 to specify the amount of levy imposed in relation to
foreign domestic helpers to be $0 and the amount of levy imposed in
relation to other imported workers to be 5400 is —

(a) an amendment “‘consistent with the power to make” L.N. 244 of
2008 within the meaning of section 34(2) of Cap. 1; and/or

(b)  an araendment “the object or effect of which may be to dispose of or
charge any part of the revenue or other public moneys of Hong
Kong” within the meaning of the words of Rule 31 (1).

ction 34(2) of Cap. 1

5. Section 34(2) of Cap. 1 empowers the LegCo to amend subsidiary
legislation tabled before it “in any manner whatsoever consistent with the
power to make such subsidiary legislation”.

6. The proposed amendment to section 2 of L.N. 244 of 2008 to specify the
amount of levy imposed in relation to foreign domestic helpers to be $0 and
the amount of levy imposed in relation to other imported workers to be
$400 is objectionable because it is ultra vires section 3 1{1) of Cap. 423, and
hence is pot “consistent with” the power to make the subsidiary legislation
L.N. 244 of 2008 and goes beyond the power conferred by section 34(2) of
Cap. 1 in the following way —

(2) The proposed amendment exceeds the power that the Chief
Executive in Council was exercising in making subsidiary legislation
by the aforesaid LN. He merely sought to give temporary relief to
employers of imported workers including foreign domestic helpers
for 2 limited time, that being justified by the current balance of the
Employees Retraining Pund. The sugpested amendment goes far
further. It would seek to dispense altogether with the need to impose
a levy on employers of foreign domestic belpers for an indefinite
period, contrary to the Ordinance itself,

(b)  The Ordinance, Cap. 423, establishes a framework under which the
Chief Executive in Council may approve a labour importation
scheme which requires employers of workers covered by that scheme
to apply to the Director of Immigration for permission to engage
workers from abroad and, having obtained that permission, to pay a

-2-
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levy in respect of any such worker. The amount of the levy is
specified in Schedule 3 to the Ordinance. There is nothing in Cap.
423 indicating that differential levies may be set. Section 14(2) of
Cap. 423 refers to the “sum specified in Schedule 3” and section
31(1) of Cap. 423 only empowers the Chief Executive in Council to
amend Schedule 3, ie. “the amount of levy specified for the
purposes of section 14(2)". It does not empower the Chief Executive
in Council to specify different sums in relation to different classes of
imported employees or in respect of different schemes approved
under section 14(3). An amendment Ordinance would be required
for this purpose.

Rule 31(1) of the Rules of Procedure of the Legislative Council

7. Rule 31(1) of the Rules of Procedure of the LegCo provides that a motion
or amendment, the object or effect of which may, in the opinion of the
President or Chairman, be to dispose of or charge any part of the revenue or
other public moneys of Hong Kong shall only be proposed by a Member if
the Chief Executive consents in writing to the proposal.

8. The Administration is firmly of the view that the proposed amendment to
section 2 of L.N. 244 of 2008 to specify the amount of levy imposed in
relation to foreign domestic helpers to be $0 and the amount of levy
imposed in relation to other imported workers to be $400 has charging
effect and hence is caught by Rule 31(1). It may not be proposed without
the written consent of the Chief Executive.

9. For the purpose of discussion, it is convenient to sub-divide that issue into
two parts:

(a) does the amendment relate to “any part of the revenue or other
public moaeys of Hong Kong™?

(b) if so, may its object or effect be to dispose of or charge any part of
that?

The Administration’s submission on part (a) of the issue (viz. paragraph 9(a)):

10. It is submitted that the assets of the Employees Retraining Fund (“the

Fund™) plainly fall within the broad description of “revenue or other public
oneys”.

B2-DEC~-20P8 1B:27 +B52 2537 1284 P.13
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We note that the Fund is currently vested in the Employees Retraining
Board (“the Board”) which in turn is accountable to LegCo (Cap. 423,
section 13),

We also note that the Fund itself -

(a) is partly sourced from moneys provided by Government (a total of
$4 billion since the establishment of the Board in 1992 including
some $400 million paid annvally between 2001-02 and 2007-08)
(Cap 423, section 6(3)(e)), and

(b) includes the levy collected by a public officer (the Director of
Immigration) and remitted to the Fund (Cap. 423, sections 14(1),
15(1) and 16), and

(c)  is subject to examination by the Director of Audit (Cap 423, section
12), and

(d) if and when its assets are no longer required, the assets may be
transferred to general revenue (Cap. 423, section 27(2)).

We have examined the definitions in the Pyblic Finance Ordinance (Cap. 2)
(dealing primarily with the process of LegCo’s approval of Govemment
expenditure and the responsibility of controlling officers) and those in the
Audit Ordinance (Cap. 122) (which covers the work of the Director of
Audit). Those definitions, applicable in the context of those particular
statutory provisions, do not purport to be of general application, still less to
govern the meaning of LegCo’s Rule 31(1).

There is no pood reason for treating the Fund and its assets as beyond the
wide meaning of the words “revenue or othe blic moneys”. Put simply,
the Board is there to carry out a facet of public policy. The Fund is there to
facilitate that public purpose. Whether sourced from employers by way of
the statutory levy, or by subvention out of general revenue, the assets of the
Fund can only be regarded as public (not private) moneys, albeit presently
vested in the Board for statutory purposes. It is surely for that reason that
Cap. 423 contains the provisions of sections 12, 13, 14(1), 15, 16 and 27(2).

The Administration’s submission on part (b) of the issue (viz. paragraph 9(b)):

15.

The purpose of Rule 31(1) is to reflect the long-established Parliamentary
principle of respecting the Executive's financial initiative,

19:27 +852 2537 1204
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The proposed amendment to section 2 of LN, 244 of 2008 to specify the
amount of levy imposed in relation to foreign domestic helpers to be $0 and
the amount of levy imposed in relation to other imported workers to be
$400 removes or extends the all-important temporal element in relation to
foreign domestic helpers. It turns what would have been short-term relief
for employers of foreign domestic helpers during the period of surplus into
permanent or Jong-term relief. It would override the decision of the Chief
Executive in Council that there were special reasons to justify reducing the
statutory levy to zero for five years only, and would perpetuate or extend
relief from the statutory levy in relation to foreign domestic helpers. This is
exactly the kind of infringement that fails to respect the Executive's
financial initiative. It interferes with the Chief Executive’s constitutional
responsibility to ensure the Fund is at all time adequate to ensure the Board
can fulfil its statutory responsibilities.

The “object or effect” of the amendment is equaily plain. By amending
section 2 of L.N. 244 of 2008 to specify the amount of levy imposed in
relatton to foreign domestic helpers to be $0 and the amount of levy
imposed in relation to other mported workers to be $400, the Fund would
be deprived after 1 August 2013 of an important source of its income as
enacted by section 14 of Cap. 423. That section, read with the L.N.,
presently provides for a levy payable by employers of foreign domestic
helpers and to be received by the Fund at the monthly rate of $400 from 1
August 2013. The object or effect of the proposed amendment is to
“dispose of” (i.e. get rid of) that levy in relation to foreign domestic helpers
as from 1 August 2013. It would thereafter inexorably reduce the income of
the Fund, and therefore the assets of the Fund.

Quite apart from what the object or the effect of the amendment is, we
would also make the point that its object or at least its effect may be (the
words of Rule 31(1)) to charge the revenue in the future in the all too likely
event that it becomes necessary for unforeseen subventions to top up the
Fund to make good the loss of the revenue stream from the levy.

Previous rulings

19.

We have reviewed previous rulings of the President under Rule 31(1). We
respectfully submit that in the 199§ ruling re the Pnecumoconiosis
Compensation Fund, the President took far too narrow a view of the
meaning of “revenues or other public moneys” in Rule 31(1). It is clearly a
broader term than “revenue of Govemnment”. Furthermore, to refer to a
“statutory fund” as sui generis cannot be Justified if it can be seen that the
assets in the fund are to be treated as part of “public moneys”, although set

O2-DEC-2808 10:28 +852 2537 1294
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aside for specific public purposes (here to provide training in vocanonal
skills to meet changing employment market conditions).

20. Quite apart from that, as Cap. 423 contemplates (section 6(3)(e)) and as
history has shown in recent years, the Government would be bound to make
up any deficit in the Fund available to implement this important element of
its employment and training policies caused by loss of income from the
levy. Although there is currently a substantial surplus that has built up in
the Fund, it is all too likely (and LegCo Members have shown their anxiety
on this account) that a zero levy post-20}3 in relation to foreign domestic
helpers would necessitate reipstatement of government subventions to the
Fund from general revenue if the purposes of Cap. 423 are thereafter 1o be
fulfilled. The President ought properly to take account of this consideration
in forming his opinion of the object and effect of the proposed amendment.
Public moneys will not only be disposed of (by loss of the income from the
levy), but the general revenue will be charged to make good that loss.

21. In addition, the subject-matter of the 1998 .ruling is, we submit, anyhow
distinguishable in the following way. The object or effect of the amendment
contemplated to L.N. 244 of 2008 would reduce the income to and therefore
the assets of the Fund. That is why it would “dispose of public moneys”. On
the other hand, it would not affect how the Fund might be disbursed by the
Board. The 1998 amendment was different for it affected out-goings from
the statutory fund by raising compensation levels (the imaginary equivalent
here might be a proposal to raise training allowances payable by the Board).
Nor was any Govemment revenue paid into the Pneumoconiosis
Compensation Fund. The Government had not griven any funding support to
the Pneumoconiosis Compensation Fund in the past other than the initial
loan facility in 1980 which had already been repaid in full in 1983.

22. The 2001 ruling on the Public Revenue Protection (Revenue) Order
confirms that it is common ground that an amendmeat under section 34 of
Cap. 1 falls within the constraints of Rule 31. It also confirms that Rule
31(1) applies to “revenue which may be collected under statutory authonty”
(which we would suggest is exactly the case here). It is otherwise
distinguishable. It was concerned with an order that was the sole source of
authority for raising temporary revenue. In the present case, the levy
sourcing the Fund is already the subject of an enacted Ordinance (Cap. 423,
section 14) and is collected under statutory authority. The Notice is only
concerned with fixing its rate over the next five years.

Labour and Welfare Bureau
Department of Justice
2 December 2008
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