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Copyright (Amendment) Bill 2009
Method for determining the exchange rate of a foreign currency

Under the Copyright (Amendment) Bill 2009 (the Bill), the
copying and distribution offence does not apply to the distribution or the
making for distribution by a person, within any period of 180 days, of
infringing copies of books or specified journals if the total value of
qualifying copies distributed or made by the person within that period does
not exceed HK$6,000.
In any legal proceedings involving the copying and distribution
offence relating to books or specified journals, the prosecution bears the
legal burden to prove beyond reasonable doubt that the relevant numeric
limit has been exceeded having regard to all the circumstances of the case.
Since the infringing acts constituting the offence may take place over a
period of time rather than being one-off in nature, the prosecution will, in
determining whether the numeric limit has been exceeded in a case
involving books or specified journals with prices denominated in foreign
currencies, consider all the evidence available, including the duration in
which the infringing acts were committed and the exchange rates prevailing
during the material period of time. In cases where the enforcement agency
could only determine, by circumstantial evidence, the period of time during
which the infringing acts were committed (as opposed to the exact point of
time at which an infringing act was committed), the prosecution would have
to use an exchange rate which could withstand legal challenge. In practice,
the exchange rate used is likely to be one most favourable to the defendant.
Depending on the actual circumstances of individual cases, the method for
determining the exchange rate to be used may vary. We do not consider it
necessary or desirable to prescribe, in the law, the various methods that may
be used in different cases.
Having said the above, we agree that prescribing a reference
exchange rate published by a defined organization (e.g. the opening
indicative counter exchange selling rate published by the Hong Kong
Association of Banks) in the Bill would give a greater degree of certainty to
both the business end-users and the enforcement agency. We will consider
introducing appropriate amendments to the Bill to prescribe the reference
exchange rate accordingly.

