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BY FAX (2121 0420) AND BY MAIL
17 September 2009

Clerk to Bills Committee on Inland Revenue (Amendment) (no. 3) Bill 2008
Leglsiative Counc] _
Legislative Council Building

8 Jackson Road, Central

Hong Kong

Dear Sir

We are writing In response to the request for comments by the Hon Payi CHAN, Chairman of
the Bllls Committee on the blll to amend the Inland Revenue Ordinance (Cap. 112) ("the Bill") to
enable Hong Kong to adopt the latest Internationa) standard for exchange of information (EQT)
In a Comprehensive Double Taxation Agreement (CDTA). We are the Hong Kong Federation of
Insurers (HKFD), providing comments from the perspective of our membership, The HKFI, a
self-regulatory body of Insurers, was established to advance and promote the development of
the Insurance business in Hong Kong. The HKFI enjoys a high degree of self-requlation and
maintains frequent dialogue with the Commissioner of Insurance on legislative issues affecting
the Industry, The HKFI actively promotes and perfects its seif-requlatory regime with an aim of
improving the professionalism of ang strengthening pubiic confldence in the insurance industry.

Hong Kong ta overcome a significant hurdle that would currently Impede negotiation of a CDTA
with many foreign jurisdictions. Although Hong Kong is already a very attractive jurisdiction in
which to carry on buslness, implementation of a CDTA with additional foreign jurisdictions
would enhance that position and ensure 1t Is maintalned going forward. A CDTA between Hong
Kong and other forelgn jurisdictions would also remove 3 significant constraint impeding the
operations of forelgn companles in Hong Kong, facilitating their ability to expand and grow in 3
cost effective and competitive manner, Foreign companies carrying on business in Hong Kong
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provide significant economic benefits to Hong Kong which would increase as the companies
grow. If this initiative is not adopted, the continued existence of forelgn operations In Hong
Kong will be threatened, resulting In diminishing economic benefits to the economy of Hong
Kong.

Passing of the proposed Bill would also enable Hong Kong to partidpate in the OECD initiative
on tax havens, adopted globally by developed economies, working towards ellmination of
inappropriate tax avoldance fadllitated by the lack of effective exchange of Information between
tax authoritles. 1t is noted that in November 2005, Hong Kong endorsed the principles of
transparency and exchange of tax Information at the OECD Global Forum on Taxatlon, In
Melbourne, Australia. Hong Kong should carefully ldentify and consider the benefits derived by
Its economy from not implementing these principles domestically, relative to the economic
beneflts of legitimate business carrled on In Hong Kong.

If the more liberal EOI is not adopted by Hong Kong and CDTAs are not established on that
basls, the cost competitiveness and even the financlal viabllity of some forelgn companles
carrylng on business in Hong Kong may be threatened. For example, an Initiative adopted by
the Canadlan gavernment on March 13, 2007 requires that the more liberal EQI language be
included In s international tax agreements, specifically Tax Information Exchange Agreements
(TIEAs) and CDTAs, going forward, Absence of an acceptable EO! could result in punltive tax
measures belng applled to Canadian companiles in Hong Kong.

To counter concerns expressed by many In prior representations to the department regarding
confidentiality of information and the protection of Individual privacy and rights, it should be
nated that safeguards are already Included In OFECD standards on EOI, that should ensure
requests for tax information are only made for legitimate purposes. If Hong Kong does not
trust that a particular jurisdiction will follow these standards, then it Is under no obligation ta
conclude a CDTA with that particular jurisdiction even If the more liberal EOT Is adopted.

Benefits to Hong Kong of Adopting a More | iberal EQI

Beneflts to Hong Kong from establishing a CDTA between Hong Kong and foreign Jurisdictions
Include the following:

* A CDTA would encourage investment and the flow of Capltal between Hong Kong and those
forelgn jurisdictions resulting in significant economic benefits to Hong Kong;
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* A CDTA could result in faveurable foreign tax treatment of Hong Kong sourced earnings that
would enhance the cost competitiveness of business carried on In Hong Kong by forelgn
companies and Increase the attractiveness of Hong Kong as a place to invest and carry on
business golng forward;

« A network of CDTAs would strengthen Hong Kong's position as the regional headquarters
and financlal centre of cholce for multinational companies operating in Asia, particularly in
the face of competition from Singapore;

* A CDTA could result In a significant reduction of withholding taxes on passive forms of
incorne, (i.e., dividends, interest, capital gains etc.) paid from foreign jurlsdictions to Hong
Kong resulting in enhanced returns to Hong Kong Investors;

* CDTAs will provide taxpayers of both jurlsdictions access to Competent Authority and a
mechanism for resolution of disputes Involving double taxation which wlill provide greater
certalnty for investors; and

* Adoption of the more lIberal EQI and establishment of a network of CDTAs would enhance
the standing of Hong Kong within the QECD community and ensure that it 1s nat categorized
a5 Uncooperative and exposed to defensive measures.

:  Not.Adopting 2 More Lbera

If the proposed Blii allowing a more liberal approach to the EQI Is not adopted by Hong Kong
and CDTAs are not estabilshed on that basis, there could be negative consequences to the
Hong Kong business community. Hong Kong could be categorized as an uncooperative
Jurisdictlon, potentially subject to defensive measures on the part of OECD members, ! To
caunter inappropriate tax avoidance and in accordance with OECD initlatives, a number of Hang

1 o

It should ba noted ghat Hong Keng's inability to adopt the more liberal EGI has €Busad nagatlve perceptions on the lraneparancy of
Heng Kong's tax régima. Arthe London Summit held on April 2, 2009, G20 Leadsrs called on eauntries to adapt the EOI. Hopg
Kong was not pul on eny particular fist but fie cammitment to implemant the standard was pointed out In 8 foolnota.
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Specifically, if a more liberal approach to the EOI Is not adopted by Hang Kong In the near
future, then foreign companies operating In Hong Kong may suffer adverse tax consequences
on Hong Kong source earnings and will find that it Is no longer cost competitive to carry on
business In Hong Kong (e.g. Canadian companles).  This wili likely result in diminishing
Investment In Hong Kong by foreign companies, movement of regional Asian headguarters to
another Aslan country with which It does have a tax treaty, withdrawal of business actlvities and
services In Hong Kong and decreasing economic benefits to Hong Kong derived from forelgn

companles.

1t Is worthwhile noting that on August 24, 2009, the Government of the Republic of Singapore
and the Government of the United Kingdom of Great Britain and Northern Ireland signed a
protocol amending the Agreement for the avoidance of double taxation. This agreement

in the face of its direct competition, It needs to adopt this more liberal approach to the EOT or
risk the loss of foreign Investment,

Many In the Hong Kong business community have expressed concerns about the ability of other
jurlsdictions to access tax information under the more liberal approach to EQL To counter
these concerns, it should be noted that under OECD standards, certaln safequards are already
in place that address inappropriate requests for Information, confidentiality of Information
provided, and to protect Individual privacy and rights. For example:

1. CDTA partners would have an cbiigation to treat taxpayer information as confidentia)
and used only for the specified purposes,

2. Requested information must also be necessary or foreseeably relevant to the
administration and enforcement of the domestic laws In question.

3. The request for Information must net go beyond what 3 forelgn jurisdiction can obtain in
its domestic situation. ‘
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In addition, we would recommend:

4, The final decision to procure and provide Informatlon requested by foreign gavernments
shouid require approval from a Director or higher level government officlal famiiiar with
the detalls of the case. This will Increase accountabliity to Mong Kong residents and
provide a safeguard against ‘flshing expeditions’.

Experience has shown that tax authority Information requests are not taken lightly by the
requesting jurisdiction, are made Infrequently and for legitimate purposes. To the extent that a
potential treaty partner Is thought to be less than trustworthy regarding its intentions based on
previous experlence, Hong Kong Is not obligated to enter into a CDTA with that particular
jurisdiction even with adoption of a more liberal EQL

Conclusion
In our view the tangible and significant benefits to be derived from expanding Hong Kong's
CDTA network with the mare liberal EQI approach, far cutweigh the questjonable benefits to be

derived from certain elements of the economy that engage in Inappropriate tax avoidance and
rely on the lack of effective exchange of information to carry on their activites. OECD

confldential Information and individual privacy. Hong Kong should consider very carefully
representations not to participate in the global Initiative to facilitate the exchange of information
between jurisdictions in view of the potential consequences, and should adopt the moare liberal
approach to EQI as proposed in the 8ili,

Yours truly,

&M(N

James Wong
Chairman

JW/iw/sw
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