
Legal Practitioners (Amendment) Bill 2009 (“Bill”) 
 
 
Introduction 
 
 This paper sets out the Administration’s response to the 
following requests by the members (“Members”) of the Bills Committee 
(“BC”) at the third BC meeting on 6 October 2009 and proposes 
Committee Stage Amendments to the Bill (“CSAs”): 
 

(a) ascertain from the Judiciary its current thinking on the 
procedures envisaged for enquiries made under 
s73CA(1)(a)(v), including the manner in which the consent 
of the applicant was sought, the manner in which the 
information was provided by the council of The Law 
Society of Hong Kong (“Council”) to the Assessment 
Board, and whether such information would be provided to 
the applicant as well; 

 
(b) reconsider the drafting of s39O in the light of Members' 

views;  
 
(c) clarify the workings of s45A(a) and (c), to confirm whether 

there was any precedent of a person being prosecuted under 
the existing s45(2)(a) and (c) separately for the same act, 
and to consider the feasibility of making amendments to the 
existing s45 to mirror any amendments to be made to 
s45A(a) if any; and 

 
(d) consider the use of the word "purport" in s45A and its 

Chinese rendition. 
 
(a) Proposed procedures for enquiries with the Council by the 

Assessment Board under s39M(1)(a) and s73CA(1)(a)(v) 
 
2. The Administration is consulting the Judiciary on the above 
issue.  As we have not received the Judiciary’s comments as at the latest 
practicable date for the issuance of this paper, we shall address this issue 
separately either shortly before or at the coming BC meeting. 
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(b) The drafting of s39O 
 
3. On this issue, the Members observed that “while the 
proposed s39O(2)(a) stipulated to the effect that a person would 
automatically reacquire his higher rights of audience upon being 
discharged from bankruptcy, in reality this was not the case as he had to 
apply to the Law Society for resuming his practice as a solicitor before he 
could exercise his higher rights of audience again.”.  We were requested 
to reconsider the drafting of the s39O in the light of the Members' views. 
 
4. In preparation of the Bill, the Administration has given due 
consideration to a comment by the Law Society in March 2009 that 
“there is nothing in the [Legal Practitioners] Ordinance which says a 
bankrupt solicitor shall be struck off the Roll.  We consider it harsh to say 
a bankrupt solicitor should cease to have higher rights of audience but 
consider it more appropriate that solicitors who are bankrupt should be 
prohibited from exercising the qualification for the period of the 
bankruptcy which is comparable to the prohibition of practising as a 
solicitor.” 
 
5. Given that the name of a solicitor is not removed from the 
roll upon his bankruptcy, we have provided in s39O(2)(a) for the 
reacquisition of higher rights of audience by a person who loses such 
rights because of his bankruptcy on “being discharged from bankruptcy 
under the Bankruptcy Ordinance (Cap 6)”.  Imposition of the additional 
requirement of s39O(2)(b) (which requires restoration of his name to the 
roll) in such case would serve no additional purpose as the person’s name 
will not be removed from the roll by reason of his bankruptcy. 
 
6. Thus, we are of the view that the existing drafting of s39O is 
appropriate. 
 
(c) Clarifications on the workings of s45A(a) and (c) 
 
7. The Administration is consulting the Judiciary on the above 
issue.  As we have not received the Judiciary’s comments as at the latest 
practicable date for the issuance of this paper, we shall address this issue 
separately either shortly before or at the coming BC meeting. 
 
8.  Subject to paragraph 7 above, our own inquiries within the 
Department of Justice about past cases of action under the existing s45 
show that there were two occasions when action under s45 might have 
been taken.  In the first case, the defendant was charged with, and 
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convicted of, forgery offences under the Crimes Ordinance, rather than 
with an offence under s45.  While in the other, which related to 
inadvertent non-renewal of a practising certificate for a short period, we 
decided against taking proceedings for contempt of court and have no 
record of whether there was any prosecution action. 
 
 
(d) The use of the word "purport" in s45A and its Chinese 

rendition 
 
9. S45A provides that “If a person who does not have higher 
rights of audience in respect of a class of proceedings under Part IIIB 
purports to exercise those rights in respect of proceedings of that class as 
a solicitor – 
 

(a) the person is guilty of contempt of the court before which 
the person purports to exercise those rights as a solicitor; 

 
(b) any costs in respect of anything done by the person in 

purported exercise of those rights as a solicitor are not 
recoverable by any person; and …….” 

 (emphasis added) 
 
10. At the last BC meeting, the Administration was asked to 
consider whether the words "shall not act as" in the existing s45(1) of 
Cap.159 should be used in s45A in lieu of the word "purport".   
 
11. After due consideration to the following, we are of the view 
that references to “purport” in s45A should be retained: 
 

(a) The existing s45 provides that "A person who...is not 
qualified to act as a solicitor shall not act as a solicitor, or as 
such sue out any writ or process...or act as a solicitor in any 
cause or matter.." (our emphasis).  

 
(b) s45A (see paragraph 9 above) requires a person who does 

not have higher rights of audience “not to exercise those 
rights as solicitor” (our emphasis). 

 
(c) If we were to adapt the wording of the existing s45 for s45A, 

to provide, for example, a person who does not have higher 
rights of audience "shall not act as a solicitor in exercise of 
higher rights of audience", that expression may wrongly be 
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interpreted to mean that the person were indeed exercising 
rights which he actually had, which meaning would not fit in 
the context.  

 
(d) To avoid any unnecessary confusion, we would submit that 

the words "purports"/”purported” in s45A be retained.1   
 
12. A comment was made at the last BC meeting that  the 
Chinese rendition for the word "purport " as "看來是" did not fully reflect 
the meaning of that word in the context of s45A.  As explained in the last 
BC meeting, the word  “purport” is usually rendered in legislation as 
either “看來是” or “其意是”.  After due consideration, we are of the view 
that “ 其意是 ” can better reflect the meaning of “purport” in s45A.  
Therefore, we propose to adopt “ 其意是” as the Chinese rendition for 
“purport” in response to the Members’ comment. 2 
 
 
CSAs 
 
13. At the last BC meeting, we mentioned our intention to 
introduce CSAs to the Bill.  We have now prepared CSAs on a marked 
up copy of the Bill (see Annex A attached) to address principally the 
following: 

 
(a) To provide that the quorum of the Assessment Board must 

include the chairperson or an eligible-person member. 
 
(b) To amend the term “the Chairman of the Bar Council＂ in 

s39E(4)(b) and s39F(4)(b) to “the Chairman of the Hong 
Kong Bar Association”. 

 
(c) To provide the Assessment Board with the power to grant 

higher rights of audience in either civil or criminal 
proceedings when the applicant applies for higher rights of 
audience in both civil and criminal proceedings. 

 
                                                 
1 Please note that the word "purports" also appears in the existing s46(2)(b) which 
stipulates that it is an offence for any person who “without the authority of a solicitor, 
a barrister, a foreign lawyer or a trainee solicitor, purports to act with such authority”. 
2  Please note that s8AA(2)(a)(i) of the Legal Practitioners Ordinance contains a 
provision regarding “a person who acts or purports to act as an employee of a 
solicitor” in which the word “purport” is rendered as  “其意是”. 
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(d) To amend the Chinese rendition of the word “purport” in 
s45A and s50(A)(2) from  “看來是” to “其意是”. 

 
(e) To provide that a person selected by the chairperson from 

among the panel of persons appointed by the Chief Justice 
under s39E(5) (“Panel”) to join the Assessment Board shall 
become a member of the Assessment Board without a further 
appointment by the Chief Justice. 

 
(f) To provide that the members of the Panel shall hold office 

for a term not exceeding 3 years, but may be reappointed.  
 
14. Issues in paragraph 13(a) to (d) were discussed in the 
previous BC meetings.  
 
15. With regard to the issue in paragraph 13(e), the Judiciary has 
pointed out that s39E(3)(b)(v) requires the person who is selected by the 
chairperson from the Panel to join the Assessment Board to be appointed 
by the Chief Justice.  Since the members of the Panel are appointed by 
the Chief Justice under s39E(5), the Judiciary takes the view that the 
further appointment under s39E(3)(b)(v) by the Chief Justice is 
unnecessary.  The CSAs propose to remove such requirement.  
 
16. With regard to the issue in paragraph 13(f), the Bill does not 
provide for the term of the members of the Panel.  The CSAs propose to 
provide that the members of the Panel shall hold office for a term not 
exceeding 3 years but may be reappointed to align with the term of the 
members of the Assessment Board. 
 
 
Department of Justice 
October 2009 
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