LC Paper No. CB(2)2469/08-09(03)

Summary of submissions and comments on
the Consultation Paper on Reform of
the Law of Arbitration in Hong Kong and Draft Arbit_ration Bill

The Consultation Paper

1. The Department of Justice set up the Departrevideking
Group to implement the Report of the Committee oondd Kong
Arbitration Law (“Working Group”). A membershipsli of the Working
Group can be found at Annex A. With the assistapicthe Working
Group, the Department of Justice published the dtaigon Paper on
Reform of the Law of Arbitration in Hong Kong anchft Arbitration Bill
(the “Consultation Paper”) in December 2007 andt@&lvcomments on
the proposals and the consultation draft of thatfation Bill attached to
the Consultation Paper (the “draft Bill").

2. At Annex B is a distribution list according tdwh over 60
copies of the Consultation Paper were sent at dohemencement of the
consultation period. The consultation period endad30 June 2008,
after the initial consultation period of four mostivas extended by two
months. Over 40 submissions were received. A ligkespondents is at
Annex C.

3. The Working Group, with the help of its Sub-comtee, has

carefully reviewed and considered all the submissieceived and has
made recommendations with regard to most of thesees. Having

taken into account the recommendations and detibasof the Working

Group and having regard to the submissions recethedAdministration

has made decisions on the major issues highligintede Consultation

Paper.

4. A summary of the proposals, the submissionsivedeand
the decisions of the Administration, which are aged in accordance



with major issues identified by the Consultatiop@ais set out below

Issue 1
General Approach to Reform

The proposal

5. The Consultation Paper proposes the creatioa ohitary
regime of arbitration on the basis of the UNCITRModel Law on
International Commercial Arbitration (the “Model Wg adopted by the
United Nations Commission on International Tradevl(dJNCITRAL”)
for all types of arbitration, thereby abolishinge thistinction between
domestic and international arbitrations under therent Arbitration
Ordinance (Cap. 341). The Articles of the Model Lhaere set out in the
draft Bill with the intended effect of having therée of law in Hong
Kong where appropriate. A number of the Articlesha# Model Law are
modified and adapted in accordance with the suggesimade by the
Working Group.

The submissions

6. There is general agreement in the submissionsthen
approach of having a unitary regime for arbitratmm the basis of the
Model Law.

7. There are however dissenting views from a fespoadents
who are opposed to the unification of the domeand international
arbitration regimes. Some respondents have esgulesoncern that
the way in which the Model Law has been adopted remad to

misconception that Hong Kong is not a Model Lavigdiction.

8. However, it was also pointed out that neither H&ogg nor
its Model Law rivals can be said to be “pure” Modaw regimes. In
fact, they are all hybrids, seeking to apply an raaeel version of the

! Unless indicated otherwise, all references arthéodraft Bill attached to the Consultation Paper.
Readers should refer to the Consultation Paperttamdiraft Bill for details. The decisions of the
Administration on the various issues covered irs thaper are reflected in the Arbitration Bill
introduced to the Legislative Council on 8 July 200
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Model Law by different routes.

Decision

9. As there is general support for the proposedaoggh based
on a unitary regime, the Administration accepteel Working Group’s

recommendation that the reform of arbitration ldedd proceed on the
basis of the draft Bill incorporating the articlet the Model Law and

also providing for the necessary adaptations andifroations to suit the

circumstances of Hong Kong.

Issue 2
Clause 10 — Article 3 of UNCITRAL Model Law (Receip of written
communications)

The proposal

10. Clause 10(2) and (3) of the draft Bill providaat without
prejudice to Article 3 of the Model Law in Claus@®(1), a written
communication will be deemed to have been recewethe day it is sent,
if it is sent by any means by which information dae recorded and
transmitted to the addressee and if there is adexiothe receipt of the
communication by the addres<ee.

The submissions

11. All three submissions on Clause 10 expressvaien on
the acceptance of the service of Notice of Arhidbraby e-mail.  They
further submit that such practice has not been tadojp the UK. The
International Chamber of Commerce - Hong Kong, @h{hCC) is
concerned that e-mail may well be delayed or l&st deing sent out by

2 Subsection (2) of Clause 10 of the draft Bill paes: “Without prejudice to subsection
(1), where a written communication (other than camimations in court proceedings) is
sent by any means by which information can be demband transmitted to the addressee,
the communication is deemed to have been receindtenday it is so sent.” Subsection
(3) of Clause 10 of the draft Bill provides: “Subgen (2) applies only if there is a record
of receipt of the communication by the addressee.”
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the addressor and it may be difficult to apply Gad0(3) when it comes
to e-mail communication if the addressee does ooperate.

Decision

12. The Working Group considered that the issugethby the

submissions was a question of proof as it wouldupeto the arbitral

tribunal to look at the evidence to decide whethere is good service in
each particular case on the basis of Clause 102)3 of the dratft Bill.

The Administration accepted the recommendatiorhefWorking Group

that there is no need to amend Clause 10 of tHeRita

Issue 3

Clause 14 - Application of Limitation Ordinance andother limitation
enactments to arbitrations - Whether an order of tle court under
Clause 14(4) should be subject to appeal

The proposal

13. The Consultation Paper proposes that an orfddreocourt
made under Clause 14(4) of the draft Bill should Io@® subject to any
further appeal in order not to cause undue deldggacommencement of
new arbitral proceedings over the same subjectemiaxtdispute. Under
Clause 14(4) of the draft Bill, where a court setgle an award, the court
may further order that the period between the conumment of the
arbitration and the date of the order of the csbdll be excluded in the
computation of the limitation period in respecttioé matter submitted to
arbitration.

The submissions

14. Out of the 10 submissions on this issue, tHamsgsions
from the Hong Kong Bar Association, the Hong Kongnéral Chamber
of Commerce and Herbert Smith do not agree withpttogosal that an
order of the court under Clause 14(4) should naduigect to any further
appeal. Herbert Smith further suggests that thetahould not be left



with the discretion to extend the limitation periddit sets aside an
arbitral award. Instead, it should be a rule theioge between the
commencement of arbitration and the date of therosétting order the
award should be excluded in computing the time quiesd in any
limitation legislation for commencement of procewd with respect to
the matters submitted to arbitration. This willhance certainty and
would avoid unnecessary intervention by the court.

Decision

15. The Administration accepted the recommendabbrthe
Working Group i.e. to follow the approach advocabgdHerbert Smith.
Clause 14(4) of the draft Bill should be amendedyiiee effect to the
following: where a court orders an arbitral awaodbe set aside, the
period between the commencement of the arbitratimhthe date of the
order of the court should be excluded in computheglimitation period
with respect to the matter submitted to arbitration

Issue 4
Clause 15 - Reference of interpleader issue to atkation by court -
Whether an order of the court under Clause 15(1) stuld be subject

to appeal

The proposal

16. Where an interpleader issue is covered by aitraion
agreement, a court before which an action is broogly refuse to refer
the parties to arbitration under Clause 15(1) & d¢hmaft Bill where it
finds that an arbitration agreement is null anddydnoperative or
incapable of being performed. The ConsultationelPggoposes that a
direction of the court under Clause 15(1) shouldligect to appeal with
leave of the court as an order to grant or refuaadatory stay of legal
proceedings would bring about serious consequemdtleeoparties.



The submissions

17. There is general consensus from the submissi@tsthere
should be a right to appeal with leave. Lovellamoments that a
direction of the court under Clause 15(1) of thaftdBill refusing the stay
of legal proceedings should be subject to appe#éh Weave, but a
direction under Clause 15(1) granting the stayegél proceedings should
not be subject to appeal.

Decision

18. The Administration adopted the approach progpasethe
submissions by Lovells on this issue. It would het necessary to
provide for appeal against a decision of the caader Clause 15(1) of
the draft Bill which refers the parties to arbikoat

Issue 5
Clause 16 - Proceedings to be heard in open courhless otherwise
ordered

The proposal

109. Clause 16(1) of the draft Bill provides thabgeedings

under the draft Bill shall be heard in open couttinder Clause 16(2),
upon application of any party, the court shall orth®se proceedings to
be heard otherwise than in open court unless, ynpamticular case, the
court is satisfied that those proceedings ougliitettneard in open court.
Section 2D of the current Arbitration Ordinance C&841) makes it

mandatory for proceedings under that Ordinancehen Court of First

Instance or the Court of Appeal in Hong Kong tdheard otherwise than
in open court upon the application of any partyhi proceedings.

The submissions

20. There are three submissions on the proposaru@thuse
16(1).



21. The Hong Kong Bar Association and the Hong Kong
Institute of Arbitrators take the view that “(i)tay be more logical to start
off providing that proceedings under the new Ordogshall be heard
otherwise than in open court, unless on applicatibany party or even
on the court’s initiatives and, in any particulase, the court is satisfied
that the proceedings ought to be heard in opent.colihis would save
the parties from having to incur expenses or timéotmally make the
application each time for the proceedings to badetherwise than in
open court.”

22. Pinsent Masons makes the following commentshil$¥/

recognising the balancing considerations set otitenreport, we are not
in favour of the presumption of court proceedingsagrning arbitrations
being in open court. We are particularly concertieat this will be

perceived by non-Hong Kong international businessesadvisers to be
an undesirable erosion of arbitral confidentiaktyparticularly in the

context of the dilution of the Model Law. We wouldcommend the
retention of the existing Section 2D".

Decision

23. Having considered the requirement to preserhie t
requirement for confidentiality as a key aspectudfitration on the one
hand, and the need to protect the public interebBawving transparency of
process and the public accountability of the juadisystem on the other,
the Working Group suggested that court proceedingigting to
arbitration shall be heard otherwise than in opeurtcunless upon the
application of any party or on the court’s initiegj the court is satisfied
that the proceedings shall be heard in open codithe Administration
endorsed this suggestion and Clause 16 of the Bithftvas amended
accordingly.

Issue 6
Clause 18 — Disclosure of information relating to ditral proceedings
and awards prohibited

The proposal




24. The purpose of the proposal under Clausd ftf&araft Bill
Is to safeguard the confidentiality in arbitrationJnder Clause 18, the
parties are deemed to have agreed not to publiséglode or
communicate any information relating to arbitrabgeedings under the
arbitration agreement or to an award made in tiposeeedings, subject
to certain exceptions stated in that clause. Tisé éxception is where
the parties otherwise agree. The second excegtitmt disclosure or
communication is contemplated by the draft Bill;ifoa party is obliged
by law to make such publication, disclosure or camitation to any
government body, regulatory body, court or tribyealif the publication,
disclosure, or communication is made to a profesdior other advisor
of any party.

The submissions

25. Pinsent Masons supports the inclusion of €dali8 and

considers it to be an important measure. It isgeated that a clause
providing for injunctive relief might lend weighd the wording in Clause
18. Their experience shows that the lack of elecsanction for a

breach of arbitral confidentiality is a real issueThe International

Chamber of Commerce — Hong Kong, China expressesi#w that the

exceptions of the confidentiality of arbitrationogided for in Clause

18(2) may not cover all the circumstances undeckvidisclosure should
be allowed or, it may give rise to grey areas. is Ihowever suggested
that strict confidentiality is rarely necessary essential. Hong Kong
should move away from the excessive position underEnglish case
law and this legislation should provide for morbelial exceptions to
confidentiality.

Decision

26. The Administration considers that Clause flihe draft Bill
strikes the right balance in safeguarding the camfiiality in arbitration
and the need to disclose information relating tmteal proceedings and
awards under exceptional circumstances. No amemgnaere made to
this clause of the draft Bill.



Issue 7

Clause 20 - Article 8 of UNCITRAL Model Law (Arbitr ation
agreement _and substantive claim before court) - Ppmosal under
Clause 20(2) to include matters involving claims odisputes made
pursuant to or arising under any employment contrat

The proposal

27. The purpose of the proposal under Clause 2fi(#)e draft
Bill is to expand the types of employment-relatades in which the court
may decide whether or not to refer the partiegidaration where there is
an arbitration agreement. The proposal is to oelanot only matters
falling within the jurisdiction of the Labour Trilmal but also matters
involving claims or disputes made pursuant to asig under an
employment contract.

28. However, in the recent decision Raquito Lima Buton v.
Rainbow Joy Shipping Ltd. Inc.®, the Court of Final Appeal (“CFA”)
reversed the judgment of the Court of Appeal andidiel, after
reviewing the public policy justifications, thatcsen 18A(1) of the
Employees’ Compensation Ordinance (Cap. 282) (“BCObnfers
exclusive jurisdiction on the District Court to dedth all ECO claims
save in the cases expressly excepted. The Cowinaf Appeal held
that the court does not have a discretion to st@p Eproceedings in
favour of arbitration even though there is an aalitn agreement as
arbitration is not such an exception.

29. Under the proposal in the Consultation Pap@Q Elaims
are made pursuant to or arising under an employm@ntract, and are
thus within the category of claims referred to lase 20(2) under which
the court may, subject to the conditions set oygaragraphs (a) and (b)
of that Clause, either refer or refuse to referpgheies to arbitration.

¥ [2008] 4 HKC 14 The facts of the case and the decision of thertCaf Appeal have
been discussed in Footnote 33 to paragraph 3teedConsultation Paper.
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The submission by the Labour Department

30. The Labour Department is concerned that seé{@pof the
current Arbitration Ordinance (Cap. 341) has alyegiven the court a
discretion to stay claims falling within the Labolnbunal’s jurisdiction
in favour of arbitration, which should otherwisenw® under the Labour
Tribunal’'s exclusive jurisdiction. By expandingettprovision to all
matters involving claims and disputes made purst@ot arising out of
an employment contract under the proposed Claugd,2be exclusive
jurisdiction of District Court on employees’ comgation claims and of
Minor Employment Claims Adjudication Board (“MECARBWwould be
eroded. Hence, the Labour department is not iaudawef the proposal.

31. The Labour Department further proposed to re@kause
20(2) of the draft Bill, with a view to preservinthe exclusive
jurisdiction of the Labour Tribunal, the MECAB atige District Court
on various employment claims.

Other submissions

32. While acknowledging the CFA judgment on tRaquito
Lima Buton v. Rainbow Joy Shipping Ltd. Inc.* and the public policy
justifications behind the exclusive jurisdictiorvgn to the District court
over ECO cases, the Hong Kong Bar Association &iedHong Kong
Institute of Arbitrators take the view that arbiiod agreements over
other employment matters should be respected amgbope that
arbitration should be used in appropriate employngesputes to cover
matters currently within the jurisdiction of thedaur Tribunal.

33. Pinsent Masons and the Hong Kong Construction
Association support the proposal under Clause 20(2)

Decision

34. In view of the decision of the Court of Finapgeal in
Paquito Lima Buton v. Rainbow Joy Shipping Ltd. Inc. which clarified the

4 [2008] HKC 14
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scope of the power of the court to stay claimseilatron to employees’
compensation, the Working Group considered thaketkeuld not be a
need to go beyond what has been provided for itiocse&(2) of the

current Arbitration Ordinance (Cap. 341). Claud&? of the draft Bill

should be amended accordingly to give effect to dbeve decision.
The Administration endorsed this suggestion.

Issue 8

Proposed appeal procedure in relation to court ordes for retention of

property arrested in_admiralty proceedings as secuty for the

satisfaction of any arbitral award where admiralty proceedings are
stayed under Clause 20(6)

The proposal

35. Clause 20(6) and (7) of the draft Bill allowsetcourt to
order retention of property arrested in admiraltggeedings as security
for the satisfaction of any arbitral award wherenadlty proceedings are
stayed. Alternatively, the court may order a staly admiralty
proceedings and refer them to arbitration upongiverg of equivalent
security.

36. The Consultation Paper proposes that an orfddreocourt
made under Clause 20(6) should not be subjecty@appeal as such an
order of the court apparently involves a relativalynor procedural
matter.

The submissions

37. Most of the submissions are against the proposahn
Consultation Paper and those respondents propase tthecision of the
court under Clause 20(6) should be subject to dppdaleave.

38. There are however two submissions in supportthef
proposal in the Consultation Paper.

Decision
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39. The Working Group took the view that no apaduld be

provided as the provision was only concerned witbr@cedural matter
involving the giving or retention of security fdre satisfaction of any of
any arbitral award where admiralty proceedings wsetayed and
recommended that an order of the court under Cla0ge) of the draft

Bill should not be subject to any appeal. The Adstration agreed and
has given effect to the recommendation of the WhykGroup by an

express provision.

Issue 9

Clause 31 - Functions of umpire in arbitral proceethgs - Whether
decision of the Court of First Instance under Claus 31(11) to grant
or refuse leave for appeal should be subject to appl

The proposal

40. Clause 31(8) of the draft Bill provides that e the

arbitrators fail to observe the procedure for th&iplacement by an
umpire, a party may seek the assistance of thet@dufirst Instance

which may order their replacement by the umpiréhasarbitral tribunal.

Under Clause 31(11), leave is required for any apagainst the decision
of the Court

41. Views have been sought as to whether a decisiotine
Court of First Instance under Clause 31(11) to goarrefuse leave for
appeal should be subject to further appeal.

The submissions

42. There are five submissions in support of theppsal to
provide for an appeal. There are three submissigasist the proposal.
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Decision

43. The Working Group was of the view that thereusth be no
further appeal from a decision of the Court of Hnstance under Clause
31(11) of the draft Bill as it is only concernedthva matter of procedure.
The Administration agreed that there should be wghtrto appeal.
Clause 31(11) of the draft Bill was amended to ntakeexpress.

Issue 10
Clause 32 - Appointment of Judges as arbitrators

The proposal

44, Paragraph 4.25 of the Consultation Paper refersan
alternative proposal to replace section 13A of tkerent Arbitration
Ordinance (Cap. 341) which provides for the appoarit of judges as
arbitrators or umpires. Under the alternative peapathe draft Bill would
not make any provisions with regard to appointneénudicial officers as
arbitrators or umpires with two exceptions. Thatfiexception is that a
judicial officer may accept appointment as a salkiti@tor only in
relation to arbitral proceedings of which he or $las been acting as a
sole arbitrator prior to his or her taking up appmient as a judicial
officer. The second exception is when a judicidicef is required to act
as a sole arbitrator in any particular arbitral geedings for any
constitutional reason.

The submissions

45, The majority of respondents, including the diady, are in
favour of the alternative proposal. However, thenglokong Bar
Association, the Hong Kong Institute of ArbitratoPAnsent Masons and
the International Chamber of Commerce — Hong K&igna are of the
view that section 13A of the current Ordinance $thdne retained as it is.
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Decision

46. The Administration agreed with the Working Guowhich
recommended that the alternative proposal of awjedill references to
appointment of judges as arbitrators and Schedut¢ the draft Bill
should be adopted. Consideration will have to vergto the question
of whether the first exception can be achieved dwyiaistrative means
and whether the second exception needs to be seipressly in future
legislation.

Issue 11
Clause 35 - Article 16 of UNCITRAL Model Law (Compédence of
arbitral tribunal to rule on its jurisdiction)

The proposal

47, Clause 35(1) of the draft Bill gives effectAdicle 16 of the
Model Law. It enables an arbitral tribunal to roleits own jurisdiction.
This provision is mandatory such that the partiasnot by agreement
decide that an arbitral tribunal shall not havegbeser to rule on its own
jurisdiction.

The submissions

48. Both the International Chamber of Commerce nadHdong,
China and Pinsent Masons suggest that the drdfsiBaluld provide for
an appeal from an arbitrator's negative ruling amisgiction. In
particular, Pinsent Masons holds the strong vieat & decision by an
arbitral tribunal to the effect that it does novéaurisdiction should also
be capable of an appeal. They consider it wroagdlparty who wishes
to arbitrate in circumstances where an arbitréutmal has erroneously
decided that there is no jurisdiction should bewethout redress.
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Decision

49. Working Group considered that it was not déseréo depart
from the Model Law as there should be finality nbitration. It would
not be appropriate to force an arbitral tribunakctmduct an arbitration
when it ruled that it had no jurisdiction. The Aidistration agrees and
is of the view that no change to the draft Bilkegjuired.

Issue 12

Clause 59 - Power to extend time for arbitral procedings — whether a
decision _of the Court of First Instance made underClause 59(7)
should be subject to appeal with leave

The proposal

50. It has been proposed in the Consultation Pdpatr a
decision of the Court of First Instance under G#af8(7) on whether to
extend time for the commencement of arbitral prdoess, or any other
dispute resolution procedure that must be exhaubtfdre arbitral
proceedings may be commenced, shall be subjegp®aa with leave of
the Court. Clause 59(7) stipulates that the powanaarbitral tribunal to
extend time is exercisable by the Court of Firdtdnce if no arbitral
tribunal which is capable of exercising that powgists at the relevant
time.

The submissions

51. With the exception of the comments from the Honghé o
Law Society and Lovell§, there is general support for a decision of the
Court of First Instance made under Clause 59(hetsubject to appeal

> Hong Kong Law Society suggested that there shioeildn appeal as of right.

Lovells proposed that a decision of the Court aktFinstance under Clause 59(7) to
extend time for the commencement of relevant pmiogs should not be subject to
appeal, but a decision of the Court under Claug@)58ot to extend time should be
subject to appeal with leave.
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with leave.
Decision

52. The Working Group was of the view that the G&a®9(7)
only deals with a procedural matter and no apdeallsl be provided for.
The Administration agreed with the Working Groupl atecided to adopt
the suggestion that an express provision is reguoerovide that there
shall be no right to appeal against an order u@teuse 59(7) of the draft
Bill.

Issue 13

Clause 60 - Order to be made in case of delay in muwing claims in
arbitral _proceedings — whether a decision of the Gat of First
Instance_made under Clause 60(5) should be subjett appeal with
leave

The proposal

53. It has been proposed in the Consultation P@yaeian appeal
procedure where leave of the court is required Ishbe provided in
respect of a decision of the Court of First Inseantade under Clause
60(5). Clause 60(5) stipulates that the powerrotbitral tribunal to
dismiss a claim or to prohibit a party from commagcfurther arbitral
proceedings in respect of a claim for unreasondélay in pursuing the
claim is exercisable by the Court of First Instarfceo arbitral tribunal
which is capable of exercising that power existhatrelevant time.

The submissions

54. All the submissions are in support of the psgpdor a
decision of the Court of First Instance made urdiuse 60(5) to be
subject to appeal with leave.
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Decision

55. The Working Group was of the view that since appeal
was allowed where such order was made by an drtsibanal, there was
no reason why a right to appeal should be prowdeen the same power
was exercised by the court stepping into the slbdise tribunal. The
Administration agreed with the Working Group’s vig¢lat there should
be no right to appeal and an express provisiorqsired to provide that
there should be no appeal against an order un@ais€160(5) of the draft
Bill.

Issue 14
Clause 62 - Enforcement of orders and directions @rbitral tribunal

The proposal

56. The Consultation Paper seeks to preserve tmesept
statutory position under section 2GG(1) of the entr Ordinance.
Leave should be granted for the enforcement ofadgrs or directions
including interim measures made by arbitral tridumeespective of
whether a court in the corresponding place of aatn will act
reciprocally in respect of such orders or directiamade in arbitral
proceedings conducted in Hong Kong. The Consahiataper also
proposes and Clause 62(4) provides that an ordéneofCourt of First
Instance under Clause 62(1) relating to the granefusal of leave to
enforce an order or direction made, whether inudgside Hong Kong, in
relation to arbitral proceedings by an arbitrabinal shall not be subject
to appeal. The rationale for the proposal is thiehsorders are generally
concerned with procedural matters.

The submissions

57. The general consensus of the respondentstighéra should
be no reciprocity requirement for enforcement of arder or directions
made by an arbitral tribunal outside Hong Kong. ngloKong Bar
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Association and the Hong Kong Institute of Arbitrat reported that there
are diverging views on whether the regime of erdorent under Articles
35 and 36 of the Model Law can still apply in trentext of recognition
and enforcement of an interim measure granted bgrlaitral tribunal in
the form of an award.

58. The Judiciary is of the view that an order lné Court of
First Instance made under Clause 62(1) should Ihecuo appeal as the
order may or may not be “minor” in effect.

Decision

59. The Working Groupecommended that there should be no
right to appeal against a decision of the coudramt or refuse leave for
the enforcement of an order or direction made, dretn or outside
Hong Kong, in relation to arbitral proceedings hy arbitral tribunal
under Clause 62(1). As Clause 62(4) of the dralit &ready gave
effect to the above proposal, it was agreed thaamendment to Clause
62 is required.

60. The Working Group further recommended thatets#rould
also be no right to appeal against a decision®f{Qburt of First Instance
under Clause 46 of the draft Bill relating to imte@measures for similar
reasons as those stated in relation to Clause A&.express provision
should be added under Clause 46 to give effette¢@bove decision.

61. The Administration adopted the above two recemmhations

of the Working Group.

Issue 15
Clause 67 - Article 30 of UNCITRAL Model Law (Settement)

The proposal

62. It has been proposed in the Consultation Pdpatr a
procedure for appeal against a decision of thetaowder Clause 67(2) to
grant or refuse leave to enforce a settlement aggee should be
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provided with leave of the court being requiredsash a decision is
likely to affect the substantive rights of the pestand disputes may arise
as to whether a settlement agreement is in existenc

The submissions

63. There is general agreement from the submissions a@ha
appeal procedure with leave being required shoalehtroduced. Some
Working Group members considered that there waseen to include
any provisions relating to settlement agreements.

Decision

64. The Administration considered that there areritean
retaining the provisions giving settlement agreesé¢ine same effect as
arbitral awards in order to promote mediation. Hesve the relevant
provisions may be simplified because once a settiénagreement is
reached and regarded as an arbitral awards, cBtusd the draft Bill
would apply which provides for enforcement as veaithe grounds for
challenging the awards.

Issue 16
Clause 75 - Arbitral tribunal may award costs of abitral
proceedings - Clause 75(3) and (4)

The proposal

65. Clause 75(3) and (4) provides that an arbttralnal may
direct that costs (including the fees and expen$dise tribunal) be paid
forthwith or within a specified period by a parthamakes or opposes a
request to the tribunal for any order or directiorgluding an interim
measure, which is found by the tribunal to be withmerit.

The submissions

66. The majority of the respondents agree withpitoposal that
an arbitral tribunal may direct costs to be paidth@ith where
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unmeritorious arguments are advanced. A proposslldeen made by
Pinsent Masons for the removal of the “without ridmnitation on the
discretion of an arbitral tribunal to order costskie paid forthwith or
within a specified period under Clause 75(3) anda@lit would set a
very high threshold. It is proposed that the disore of the arbitral
tribunal should not be fettered. Similar submissior removal of the
restriction on the discretion of the arbitral tmiah has been made by
Lovells’

Decision

67. The Working Groupook the view that the “without merit”
test might further prolong the arbitral proceedibggiving the parties an
opportunity to argue whether the application or amposition to an
application was unmeritorious. The Working Grogpnsidered it
appropriate to leave the question of costs to theretion of the arbitral
tribunal to be decided on the circumstances of @acticular case.

68. The Working Groupproposed that Clause 75(3)(b) of the
draft Bill should be deleted. It was further agrelsy the Working
Group that Clause 75(3)(a) of the draft Bill sholdd amended to
empower an arbitral tribunal to order, at its di$ion, costs to be paid by
a party in the case where that party failed iragplication to the arbitral
tribunal for any order or direction to be made g tribunal or where the
party concerned made an unsuccessful oppositicantapplication for
any such order or direction.

69. The Administration agreed with the above prapo®sf the
Working Group. Express provisions are required itee geffect to these
proposals.

Issue 17
Clause 82 - Article 34 of UNCITRAL Model Law (Application for
setting aside as exclusive recourse against arbitraward)

" It was stated in Lovells’ submission that: “We heeredo not see any reason why an
arbitral tribunal should not be given these powengch are similar to those of the Court
to order costs to be paid forthwith or at such tamdhe tribunal may otherwise specify.”
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The proposal

70. Clause 82(1) gives effect to Article 34 of thedel Law
which provides that recourse to the Court of Fingtance against an
arbitral award may be made by a party by an apgphicdor setting aside
the award within a specified period of time. Theunds that may
justify the setting aside of an arbitral award sgeout in the provision.

71. Views have been sought in the Consultation Pape
whether the decision of the Court of First Instattceet aside an arbitral
award should be subject to appeal with leave.

The submissions

72. Most of the submissions support the propossldhdecision
of the Court of First Instance to set aside antabaward should be
subject to appeal with leave.

73. The International Chamber of Commerce — Hongdo
China (ICC) requests the Department of Justicectiasider whether the
grounds for setting aside an award under clause) §Afticle 34 of the

Model Law) ought to be clarified or specified”. THR€C has in mind

grounds for setting aside based on serious irreguias in the English
Arbitration Act 1996.

Decision

74. The Working Group took the view that a decisainthe
Court of First Instance to set aside an arbitraerahunder Clause 82(1)
of the draft Bill should be subject to appeal witkave. The
Administration adopted this view.

75. The Working Group further reached the conclusitat the
proposal by the ICC should not be adopted so asvtad giving the
impression that Hong Kong is not a Model Law juigidn. There was
no need to introduce an additional ground for appeaaed on “serious
irregularity” as in the English Arbitration Act 169for the unified
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arbitration regime under the draft Bill. The Admstnation agreed with
the views of the Working Group and decided thatas not necessary to
amend the provision under Article 34 of the Modalr_as incorporated
in Clause 82(1) of the draft Bill.

Issue 18
Clause 85 - Enforcement of awards of arbitral tribunal

The proposal

76. Clause 85(1) and (3) is adapted from sectiofs 216 the
current Arbitration Ordinance (Cap. 341). Claus€18 makes it clear
that leave of the court is required for enforcemainan arbitral award
made, whether in or outside Hong Kong, by an abttibunal. Views
have been sought in the Consultation Paper on whethlecision of the
court to grant or refuse leave to enforce an abéward made outside
Hong Kong, which is neither a Convention award addainland award,
should be subject to appeal with leave.

77. A new provision has also been added under €l853%2)
which states that no leave shall be granted bycthugt unless the party
seeking to enforce such award can demonstratehtatourt in the place
where the award is made will act reciprocally ispect of awards made
in Hong Kong. The adding of the new requiremerdarrClause 85(2)
Is to ensure that the enforcement of arbitral agandde outside Hong
Kong, whether a Convention award, a Mainland avearan award which
Is neither a Convention award nor a Mainland award,all granted on
the same principle, namely that there will be resmgy of enforcement
of an award made by an arbitral tribunal in Hongngoin the
corresponding place, state or territory where tiiral award sought to
be enforced in Hong Kong is made.

The submissions

78. Most of the submissions support the proposal thdecsion
of the court to grant or refuse leave to enforceadmtral award made
outside Hong Kong, which is neither a Conventiomainor a Mainland
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award, should be subject to appeal with leave.

79. A submission has been made by Pinsent Masons exggessi
reservations about the introduction of the recipyocequirement for
enforcement under Clause 85.

80. There is also a submission by lan Cocking arith Eaton
on the enforcement of Macau awards in Hong Kong.

Decision

81. The Working Group was of the view that a decisof the
court under Clause 85(1) to grant or refuse leavenforce an arbitral
award, whether made in or outside Hong Kong, shdddsubject to
appeal with leave.

82. The Working Group further took the view thateth
requirement for reciprocity of enforcement in Clew&5(2) might carry
with it the risk that arbitral awards made in Hdfgng could be refused
recognition and enforcement in overseas jurisdistio It was
recommended by the Working Group that Clause 86{2he draft Bill
should be deleted.

83. The Administration agreed with both proposals tioe
Working Group and the draft Bill was amended aceowlg.

Issue 19
Clauses 88 and 93 - Enforcement of Convention and dhland

Pinsent Masons stated: “It seems to us that thexg be a benefit of not including a
reciprocity obligation in Clause 85 (and thus mitag the current Section 2GG in this
regard) when it comes to making Hong Kong an ditracPlace for international

arbitrations. The current Section 2GG means thagHKong will enforce an award

made in any other country and thus ensures thatdawaade in Hong Kong will always

and very clearly satisfy any reciprocity obligatitmt may exist in a country where
enforcement is sought. Given that enforcemennigur experience, the most significant
factor when determining the Place for an intermati@rbitration, this may be perceived
as a selling point for Hong Kong. It also reinfaddong Kong's reputation for having a
strong pro-enforcement bias. We recognise of eothrat the issue of reciprocity may
also involve wider political or public policy coulgrations.”
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awards

The proposal

84. Views have been sought on whether a decisidheotourt
to grant or refuse leave to enforce a Conventioardwr Mainland award
should be subject to appeal with leave.

The submissions

85. Most of the submissions received support thepgsal.
Lovells suggests that a “decision of the court unddause 88
(Convention award) and Clause 93 (Mainland awaefi)sing leave to
enforce should be subject to appeal, but a decdhe court under the
respective Clauses granting leave to enforce shoatdbe subject to
appeal”’. Pinsent Masons proposes that in eacthedet cases, there
should be a right to appeal with leave of the cdurtn a decision
refusing to enforce an award and a right to appetd leave from a
decision granting leave to enforce the award bth wo automatic stay of
execution pending the appeal.

Decision

86. The Working Group took the view that it wouldtrbe
preferable to have different treatment on a degisicthe court relating to
the enforcement of an arbitral award. The Workégup considered
that a decision of court to grant or refuse leaveriforce a Convention
award or Mainland award under Clause 88 and Cla8s# the draft Bill
should be subject to appeal with leave. The Workargup was of the
view that the newly added sub-clause in Clause s&® (ssue 18) for
appeal with leave against a Court’s decision togoa refuse leave for
enforcement should be sufficient. The Administnategreed with this
proposal.

Issue 20
Clause 102 - Opt-in provisions that automatically pply under section
101 deemed to apply in subcontracting cases
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The proposal

87. Under Clause 102, where all the provisions ¢chedule 3
automatically apply to an arbitration agreementamn@lause 101 and
where the whole or any part of the subject matteéhe contract which
includes that arbitration agreement is subcontdattieany person under a
subcontract which also includes an arbitration ewgpent, all the
provisions in Schedule 3 would also apply to tHateation agreement in
the subcontract.

The submissions

88. The submissions are overwhelmingly againstpitogosal.
Clause 102 is criticised as creating a complicagstem under which
subcontractors would be deemed to have opted-ithaoprovisions in
Schedule 3. The reasons for objections are thkefd-irstly, it is
against party autonomy. Secondly, this is unnecgsgiven that most
of the subcontract situations may be covered byusglal0l. Main
contractors may also apply the Schedule 3 prowstonsubcontracts if
they wish to do so by using Clause 100. Thirdheré is an arbitrary
distinction between the application of the prounsto local and overseas
subcontractors.

89. The Hong Kong Construction Association howeigerin
support of the retention of Clause 102. It alsocaates that there should
be no distinction between local and overseas sutadors.

Decision

90. It was agreed by an overwhelming majority & thembers
of the Working Group that Clause 102 of the dralt $hould be deleted.

The Administration agreed to this suggestion anau€#? 102 and cross
references to it in the draft Bill were deleted.

Issue 21
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Clause 105 — Arbitral tribunal or mediator to be liable for certain
acts or omissions

Clause 106 — Appointers and administrators to be dible only for
certain acts or omissions

The proposal

91. Under Clause 105, the arbitral tribunal, a mediand their
employee or agent are liable for an act done oittechito be done in
relation to the exercise or performance of theutvdd’s arbitral functions
or the mediator’s functions only if it is provedathithe act was done or
omitted to be done dishonestly. Clause 106 setstlw liability of
persons who appoint an arbitral tribunal or a ntediar who exercise or
perform administrative functions in connection wattbitral or mediation
proceedings and the liability of their agents opkayees for acts done or
omitted to be done in the exercise or performancéhose functions.
Liability arises only if it is proved that an acas/done or omitted to be
done dishonestly. It is proposed that Clausesaltb106 should apply
to mediators.

The submissions

92. The general consensus of the respondentsti€lduases 105
and 106 should be extended to mediators as proposed

Decision

93. The Administration decided to extend Clauses d40d 106
to mediators and express provisions are providegive effect to these
proposals.

Issue 22
Section 2 of Schedule 3 — Consolidation of arbitradns - power of
arbitral tribunals in relation to costs of proceedngs

Alternative proposals under section 2(5) of Schedel3
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94, There are two alternative proposals set opanagraph 7(a)
and (b) at page 79 of the Consultation Paper nglatb section 2(5) of
Schedule 3 of the draft Bill concerning the arbitrdbbunal’s power to

order the payment of costs of the proceedings wier€ourt orders that
two or more arbitral proceedings be heard at thmeséime or one

immediately after another. The Consultation Papeks views on these
proposals.

95. The first proposal under paragraph 7(a) at pégef the
Consultation Paper is that the arbitral tribunaldtd only have the power
to make order as to costs in each arbitration drmlild not have the
power to order a party to any of those arbitralcpealings that are heard
at the same time or one immediately after anothgyaly the costs of a
party to any other of those proceedings.

96. The second proposal under paragraph 7(b)ge pa of the
Consultation Paper, which has been set out in@see{{5) of Schedule 3
of the draft Bill, is that where the arbitral tribal is the same tribunal
hearing all of those proceedings that have beeareddto be heard at the
same time or one immediately after another, thieutral should be
empowered to make orders as to costs in respetiffefent parties to all
those arbitral proceedings heard by it.

The submissions

97. The following respondents are in support of timst
proposal under paragraph 7(a):

(1) The Hong Kong Federation of Electrical and Msubal
Contractors,

(2) The Judiciary,

(3) Herbert Smith,

(4) The Hong Kong Law Society,

(5) Pinsent Masons.

98. The respondents’ reasons in support of thé fireposal
under paragraph 7(a) are the same as those st gartagraph 8 at page
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80 of the Consultation Paper.

99. The following respondents are in support of #szond
proposal under paragraph 7(b):

(1) The Hong Kong Construction Association,

(2) The Hong Kong General Chamber of Commerce,

(3) Pinsent Masons (supports the proposal undexgpaph 7(a)
although it finds that the proposal under paragréd) is
not unacceptable).

Decision

100. The Working Group considered that the seqoogosal
under paragraph 7(b) as reflected under sectiond(Schedule 3 of the
draft Bill should be adopted. Where an arbitrdunal is the same
tribunal hearing all of those proceedings that hbgen ordered to be
heard at the same time or one immediately afteth@nothe tribunal
should be empowered to make orders as to costsspect of different
parties to all those arbitral proceedings heardtbyhe Administration
accepted the recommendation of the Working Groap nle amendment
Is required to be made to section 2(5) of Sche8ultthe draft Bill.

Issue 23
Section 2 of Schedule 3 — Consolidation of arbitradns - power of

Paragraph 8 at page 80 of the Consultation Pagterdst'Arguments, however, have been
put forward against the alternative proposal upadeagraph 7(b) above:

(@) It would be difficult to make costs orders ¢ tasis of different evidence that
may have been adduced in arbitral proceedingsatieatonducted separately even if they
are heard by the same arbitral tribunal.

(b) It would be difficult for an arbitral tribunalvhich is not constituted by legal
practitioners or where the arbitrators are lesseBgpced to make an appropriate
decision on orders for costs against differentigsirinvolved in separate arbitral
proceedings.

(c) It would cause great hardship to a party irelatively weaker financial position

such as a subcontractor if he is required to payctists of other parties to other
arbitral proceedings in which he is not involved.”
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Court to appoint same arbitrator to hear arbitral proceedings
ordered to be heard at the same time or one immedely after
another

The proposal

101. The proposal as set out in paragraphs 9 to 11 gesp80
and 81 of the Consultation Paper is whether thertGufuFirst Instance
should be given the power to appoint the sameratbrtto hear arbitral
proceedings that have been ordered by the Cour teeard at the same
time or one immediately after another.

The submissions

102. The following respondents are in support & @ourt of
First Instance being given such power:

(1) Hong Kong Law Society,
(2) The Hong Kong Construction Association,
(3) The Hong Kong General Chamber of Commerce.

103. The reasons given by the respondents in supgfothe
proposal to give the Court the power to appointsame arbitrator are
summarised as follows:

(a) Hong Kong Law Society: “We fail to see how consolidation
(sic) would work unless the different proceedings azart
by the same person, and are therefore in favotimeotourt
being given such power.”

(b) The Hong Kong Construction Association: “We would
support the Court being given power to appoint $hene
arbitrator to hear proceedings that had been cddeyethe
Court to be heard at the same time or one immedgiafter
another, subject to any agreement otherwise betwleen
parties, whether in the original arbitration agreamor
during the course of the Court proceedings.”
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(c) The Hong Kong General Chamber of Commerce: “We
believe that the court should have the power toompghe
same arbitrator to hear arbitral proceedings tlatehbeen
ordered to be heard at the same time or immediatet/
after another.”

104. The following respondents are agaith& proposal that the
Court of First Instance should be given such power:

(1) Mr Peter Caldwell,

(2) Pinsent Masons (unless with agreement of parties),

(3) The Hong Kong Federation of Electrical and Mechalnic
Contractors,

(4) The Judiciary (unless with agreement of parties),

(5) The Urban Renewal Authority.

105. The reasons given by the respondents agahmgiroposal to
give the Court the power to appoint the same adtoitrto hear arbitral
proceedings that have been ordered by the Colnr¢ teeard at the same
time or one immediately after another are summarasefollows:

(@) Mr Caldwell: “I am of the view that this should never
happen. Unless the arbitrations are consolidatkdy
should be heard by different arbitrators. A typ®eenario
is that A and B have a contract and B and C haredated
contract. B is common to both arbitrations angrisy to
evidence in both arbitrations. The arbitrator Isoaaware
of all of the evidence but A and C only see paithefpicture.
This almost inevitably leads to problems.”

(b) Pinsent Masons: “We consider that party autonomy ought to
prevail in these circumstances given that it wiilyoarise in
circumstances in which the court has decided thit f
consolidation is not appropriate.”

(c) The Judiciary: “Although it would be convenient, a court
power to appoint the same arbitrator to hear ailbitr
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proceedings ordered to be heard at the same timener
immediately after another may violate the partg®ice in
the appointment of an arbitrator. The court shqédhaps
only be able to exercise such a power if theregreement
among all relevant parties.”

(d) The Hong Kong Federation of Electrical and Mechanical
Contractors: “We favour the alternative recommendation in
paragraph 11 for the very reasons stated in thiatgpaph.
We submit that sense of ownership in the choicarloitrator
IS very important. For arbitral proceedings inwoty
construction subcontracts(s), it is likely that taeoitrator
appointed for the proceedings between the Emplagdrthe
Main Contractor will be chosen by the Court for the
consolidated proceedings involving subcontractor(3)his
concern will be more pertinent if only the “Presitef the
Hong Kong Construction Association” but not theé#ident
of the Hong Kong Federation of Electrical & Meclaii
Contractors Limited” is added to the list of persoand
organizations set out in Rule 3(2) of the Arbiwati
(Appointment of Arbitrators and Umpires) Rules.”

Decision

106. The Working Grougonsidered that it is important to have
consistency of decisions in arbitral proceedingd tfave been ordered to
be heard at the same time or one immediately afterther where
common issues of facts and law are likely to belved.

107. It was recommended by the Working Group thatGourt of
First Instance should be given the power to appgbmtsame arbitrator to
hear arbitral proceedings that have been orderadéoourt to be heard
at the same time or one immediately after anoth&€he Administration
agreed to the recommendations of the Working Grangh section 2 of
Schedule 3 of the draft Bill was amended accorgtirigl empower the
Court to appoint the same arbitrator for those gedngs.

Issue 24
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Section 37 of Schedule 5 — Appointment to the Adwisy Board under
Rule 3(2) of the Arbitration (Appointment of Arbitr ators and
Umpires) Rules

The proposal

108. A proposal has been made under section 3¢heddble 5 of
the draft Bill to add the “President of the Hong ngoConstruction
Association” to the list of persons and organizaiset out in Rule 3(2)
of the Arbitration (Appointment of Arbitrators atdmpires) Rules (Cap.
341 sub. leg. B).

The submissions

109. The Hong Kong Law Society is against the psaho

110. The Hong Kong Federation of Electrical and Neucal

Contractors Limited submits that in addition theé'stdent of the Hong
Kong Federation of Electrical & Mechanical ContmstLimited” should

be added for arbitration references involving eleat and mechanical
subcontractors.

Decision

111. The Working Group could not come to a consemsuthis
item. Views have been expressed that the reascadfiing the President
of the Hong Kong Construction Association was tolabee the
professional interests represented at the Advis@dgard. The
Administration decided that no change should beertadsection 37 of
Schedule 5. This would mean the addition of thesidlemt of the Hong
Kong Construction Association to the Advisory Baard

Other issues

112. The following submissions from the responslemére also
received:-
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(1) The International Chamber of Commerce — Honmonds
China (ICC) — proposes that the draft Bill shoutmhtain
provisions for determining the governing law of iardgion
an agreement in the absence of an express choice of
governing law.

(2) ICC (on Clause 26) — proposes to dispense thghModel
Law provision (Article 13) allowing the Arbitral fiunal to
first hear any challenge against an arbitratontdnview, a
challenge against an arbitrator should go straitghtthe
court.

(3) ICC(HK) (on Clause 49)- proposes to replaceréierence
to “place of arbitration” in Article 20(1) with “se of
arbitration” or “judicial seat of arbitration”.

(4) Law Society (on Clauses 75 and 76) — proptsssthe draft
Bill should set out the basis for assessment dkcos

(5) Law Society (on Clause 75) — opposes the remolv¢he
solicitor’s lien in section 2GJ(6J of Cap. 341. This
provision is applicable only to local solicitors.

19 This section applies section 70 of the Legal fiapers Ordinance (Cap. 159) to arbitration

proceedings. Section 70 of Cap. 159 empowers & befwre which proceedings are being heard
or are pending to declare a solicitor employedannection with the proceedings to be entitled to
a charge on property recovered or preserved ipribeeedings.
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113. The Working Group considered that submiss{danso (3)
represented departure from the Model Law and dichncept them. As
regards submission (4), the Working Group considldhat it was not
necessary for the draft Bill to provide for the isder assessment of costs
as the arbitral tribunal and the court should beegiwide discretion to
decide on costs. The Working Group rejected sufions(5) for the
reasons that section 2GJ(6) of Cap. 341 is appécably to local
solicitors and no similar provision can be foundhe arbitration laws of
other jurisdictions. The Administration endorskd aibove views of the
Working Group.

Department of Justice
September 2009
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