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Dcar President,

Re: Proposcd Amendments to the
Employees Retrainiog Ondinance (Acpendmeat of Schedule 3)
(No. 2) Notice 2008

1 have given motice to move amendments 1o the Employecs Retraining Ordinance
(Amcadment of Schedule 3) (No. 2) Notics 2008 (LN. 244 of 2008) (No.2 Notice), which was
made by (hc Chief Executive in Council under scction 31(1) of the Employees Retraining,
Ordinance (Cap. 423) (the Ordinance). The propose amendments are 10 repeul section 2 of the
No.2 Notice, and to substilute with the following provision:-

h Amount of levy specified for the purposes of scction 14(2)

Schedulc 3 1o the Employees Reunining Ordinance (Cap. 423) is amended by
repealing “$0” and substitating -

"30 (in respect of each imported employce to be employed by a»
employer under the "Scheme for Importation of Forcign Domestic
Helpers* approved by the Chief Executive in Council on 25 February
2003 uader section 14(3) of the Ordipance)

$400  (in respect of cach imposted cmployee 1o be empioyed by an cmployer
upder ang other labour impartation scheme approved by the Chicf
Executive in Conncil under section 14(3) of the Ordinance)”.”.

2. The etfects of the proposed amendments are:-

(1) to suspend the imposition of the Employees Retraining Levy (the Levy) on cmployers of
forzign domestic helpers (FDHS) unil fusther notice;

(b) in relation to the Levy imposed on employers of all other imported employee under any
other labour importalion scheme, 1o be restored 10 $300 on 1 August 2013

The Administration's Views

FTCTAG 19 VPR EES 306 2 Faom 306, West Wing, Carga Govemmerk OFicas. 11 ice ouco Syeet, Hong Kang
B TEL (85 2537 9268 /253 3267  {YH Fax [BA2) 2810 Q38e N5 Wakaltr: wese ragina. i RW Enail; wav@regnam hk

2V 4 [~ ]
P3-DEC-2008 12:98 +852 2819 1691 R P.a3




[ BTy e SR LRl 22,
B3-DEC-260m8 12:08 +852 2810 1691 997

B3-DEC-2888 12:08 FROM LEGCD CB3 TO 25858775

f ¥oRAREMFR
. Office of Hon. IP LAU Suk-yee, Regina

3 The Administration has sct out their vicws on the amendments proposed in their
submissions 10 Lhe President dated 2 December 2008. Essentially, Lhe Adminisiration ig ol the
vicw that the proposed amendmenty are:-

(a) ultra vircs the power of the Chief Executive in Conncil under the Ordinance:

(®) the proposed amendmcats have charging effect and are thus probibited by Rule 31(1) of
the Rules of Procedurc;

4. Thc Administration also secks to distinguish the previous ruling of the Presideat on the
amendments proposed by Hon LEE Cheuk-yan in the 1998 Preumocaniesis Compensalion Fund.

Ulira Vires

5. The Adminjsiration poiots oul, at paragraph 6 of the submissions, that the propored
amendments to the No. 2 Notice are ultra vires because the Chiel Excoutive "mercly sought to give
temporary sclief to employers of imported workers including foreign domestic helpers for a limited
time". The proposed amendments go far further.  The Administration also points out that there is
pothing in the Ordinance which empowers the Chiel Executive in Coondil to specify ditferent
sums in relation to dilferent classes of employecs or in respect of different schemes approved
uader section 14(3).

i CL

6. The Administration has made referencos to the definition of “public moneys” in the
Public Finance Ordinagec (Cap. 2) and the Audit Ordinance (Cap. 122). The Adminicirulion
considers that "public moneys" in those ordinances only apply to their conlext but not of general
application. The Administration submits that the Employees Retraining Board (thc Board) is
there 10 carry out a facet of public policy. Thc Employees Retraining Fund (the Fusd) ix therc fo
facilitate thal public purpose. Whether sourced from employers by way of the Levy, or by
subveption out from general revcaue, the Administration submits that assets of the Fund can only
be regurded as “public”, a5 opposed 1o "private” money.

7. The Administration also submits that such amendments will infrioge Wbe Executive’s
finameial initiative, und interferes with the Chicf Executive's constitutional respousibilily to ensure
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that the Fund is at all time adequale to easure the Board can fulfil its stalulory responsibilities

(paragraph 16).
oy ingog resident
8. In rclation to the previous ruliags of the President, the Administration submits that the

President took a far (o0 narcow view on “revenues or other public moneys™ in Rule 31(1) in 1998
rujing regarding the Poenmoconiosis Compensation Fund (paragraph 19).

Y. The Administration is also of the view that the President's ruling in 1996 in relation to the
amcadments to tho Pnewnoconiosis Compensation Fund is distinguighable from the prosent case
becanse the amendments in that case affect the oulgoing from the Pneurnoconiosis Compensatin
Fund whercas the prescat amendments reduce the incoming of the Fend.  The Admisistration also
points out that the Govermment has ot given apy financial support to the Pncumoconiosis
Compensation Fuad whereas for the Fupnd, the Government has injectcd capital to ir.

My Responge
Ultra Vares

10. In rclation o the power of the Chief Executive in Council upder the Ordinance, the
Administration focuses op the intespretation of section 31(1) of the Ordinance. Howover, looking
at the Ordinance as a wholc, one will note thar:-

(%) under section 14(3) of he Ordinance, Lhe Chief Executive in Council may approve a
labour importation scheme undcr the temms of which a levy shall be payable;

(b) under zection 31(1), the Chlef Execulive in Council bas been given a general power (o
amend Schedule 3, ie. the Schedule containing the amount of the lcvy.

1. It is reasonable to arguc that there is no prohibition wgainst the Chicf Executive in
Council to apply different rates of Levy to different types ol laboug importation scheme.

12. Further, one must put the proposed amcadments in the context of the Ordinance. The
provisions imposing the Levy are get oul in the Ordinance. The effect of the propused
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amendments 16 the No. 2 Notice is not to amend thosc provisions, The main differecce berween
Administration’s proposal and the proposcd amendments 10 the No. 2 Notice is thal the
Administration proposes to suspend the imposition of the Levy for a fixed period of time whereas
the proposed amendments suspend the imposition wntil turther notice. The power of the Chief
Executive ln Coupcil (0 impose the Levy under the Ordinance ix mot affected by the proposed
amendments.  1f the Chicf Exccutive in Council may suspend the Levy for a fixed period of tume,
the Chiefl Executive in Council must also have power to extend the suspension period until further
notice.

13. As the power of the Chief Executivc ia Council 1o imposc the Tevy vaoder the Ordinance
is not prejudiccd by the proposed amcadments, the proposed ameudments will not infringe the
purported "exccotive's financial iniliative”.  fn any cvent, the Chief Exocutive m Council have no
role in the use of the Fund and thus "executive's financial initiative® is irrelevant in this context.

Charpinp Effect
14. It appears that the Admiaistration is not disputing that the Lovy or the Fund is not pari of

the revenue (paragraphs 13 and 14 of their submissions). The mam isspe is whether the proposed
amendments will disposc or charge any part of oiher public moneys of Hong Komg". 'T'helF\md
was established by section 6 uf the Ordisance and is vesled in the Employces Retraining Board
{the Board). Under gection 8, the Board is required to muintain the Fund with 2 baok and pay all
moneys comprising the Fund into the Account.  Payments from the Fund is govemed by section 7
of the Drdinance. The operation of the Fund is based on thc Ordmance and is independent from
the Government.  Apparenily, the Fund docs not fall within the definition of “public maneys” in
the Public Finance Ovdinance (Cap. 2).

15. Although the Administration submits that the definitian of "public moncys" in the Public
Finance Ordinance (Cap. 2) and the Audit Ordinanco (Cap. 122) confines to their specific context.
and thal the assets of the Fund can only be regarded as public (not private) because of the public
neture of the Fund. the Administration’s submissions do nol provide xn accurate description as to
what amounts to "public moneys”. Further, the Administration’s understanding appears to be [ar
100 wide and may lead to absuxdity if the Administration's inicrpretation is adoptcd.

vigus Ruli Presid

BRI 11 EbrlA SR 206 X hnunmwnmumwmo«bunummuu.ﬁw
WX TEL: PAY) 2637 2265/ 5V 3287 U Fax 352 100358  STRT Webedt: ww rogiraiip. ® Emel: iplaEmgralp.hk -

M-:—.;*:‘ﬁhn .40 ggz

B3-DEC-2008 12:D9 +852 2810 1691

P.o4

F.86
P.p4



B3-DEC-2088 12:85 FROM LEGCD CB3 O 25898775 P.85

EHRBARAMFR
Office of Hon. IP LAU Suk-yee, Regina

16. Tn the mjing of the President dated 20 July 199% in relation to an amendement to be
moved by Hon LEE Cheuk-yan to amend the Pacumocoaniosis (Compeasation) Ordinance (Cup.
360), the President ruled that, at paragraph 10, “[rJule 31 of the Rules of Procedure rcfers (o
revenue or other public moneys of Hong Kong.  Since the Preumoconiosis Compensalion Fund it
a statutory fond and ot the revenue of the Government, any consequence on the Fund, incadental
or direct..., would not have any charging cffcct on gemeral revenns.”. Fhe sot wp and
composition of the Poeumoconiosis Compensation Fund is similay o the Fund. Therelore,
applying the ruling of the Prosident in 1998, amending the Levy should carry 00 chatging effect.

17. The Administration submits that this rling should be distinguished from the present casc
because the Government had made no contribution to the finance 1o (hat fund wheress the
Government did coatribute (o the Fund.

18. It should be pointad out that the Government are under no obligation o fioance the
Pneumoconiosis Compensation Fund and the Fund under the ordinances of which the two funds
were established.  Despitc the Administration submils thal the Governmeat would be bound 10
muke vp any deficit in the Fund caused by loss of income from the Levy, the Administration is
under no duty to finance the Fund and thus it is not in law "bound” to make up any deficil

Conclusion

19. To conclude, 1 respectfully submit that the proposed amendmeats are rot ultra vires of
the power under the Ordinance, and that they carry no charging effect.

s

Mrs Regina Ip
Member of Legislative Coundil, HKSAR
3 December 2008
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