B
Legislative Council

LC Paper No. CB(1)1111/08-09(07)

Ref : CB1/PL/EDEV

Panel on Economic Development
Meeting on 30 March 2009

Updated background brief on
the Introduction of a Competition Law in Hong Kong

Purpose

This paper sets out the background and the latest progress on the
introduction of a cross-sector competition law in Hong Kong, and summarizes
Members' concerns and views on related issues.

Need for a review of competition policy

2. Between 1993 and 1996, the Government commissioned the Consumer
Council (CC) to undertake a series of studies on competition in Hong Kong®. In
its final report, CC recommended the adoption of a comprehensive competition
policy and enactment of a general competition law in Hong Kong. In December
1997, the Government established the Competition Policy Advisory Group
(COMPAG)? to review competition-related matters. In May 1998, COMPAG
promulgated a Statement on Competition Policy, articulating the objective of the
Government's competition policy as being "to enhance economic efficiency and
free flow of trade, thereby also benefiting consumer welfare". The Statement also
indicated that "the Government will take action only when market imperfections or
distortions limit market accessibility or market contestability, and impair economic
efficiency or free trade, to the detriment of the overall interest of Hong Kong".

3. In 2000 and 2001, legislation was enacted to specifically prohibit certain
types of anti-competitive conduct and the abuse of a dominant position in the
telecommunications and the broadcasting markets respectively. Apart from these
two pieces of legislation, there are no statutory procedures that the Government can

! CC completed six sectoral studies on the banking, supermarkets, gas supply, broadcasting,

telecommunications and private residential property markets.

COMPAG was established under the chairmanship of the Financial Secretary to provide a high-level and
dedicated forum to review competition-related issues which had substantial policy or systemic
implications, and examine the extent to which more competition should be introduced in the public and
private sectors.
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take to reign in businesses that are engaged in restrictive practices in other sectors
of the economy.

4. To ensure the competition policy would keep pace with time and continue
both to serve the public interest and to facilitate a business-friendly environment,
COMPAG, in June 2005, appointed a Competition Policy Review Committee
(CPRC) to, inter alia, make recommendations on the future direction for
competition policy in Hong Kong. In June 2006, CPRC submitted its report to
COMPAG, recommending that a new law with a clearly defined scope be
introduced in Hong Kong to tackle anti-competitive conduct across all sectors.

Public consultation on competition policy in Hong Kong

5. On 6 November 2006, the Government published the document
"Promoting Competition — Maintaining our Economic Drive" for a three-month
public consultation to gauge views on the need for Hong Kong to introduce a
cross-sector competition law. The result of the consultation revealed that the
majority of respondents supported the introduction of a cross-sector competition
law in Hong Kong and there was a high level of support for a stronger regulatory
environment for competition. Nonetheless, there were some concerns in the
business sector, in particular from the small and medium-sized enterprises (SMES),
about the possible effect that the new law might have on business operations.

6. To allay the concerns of the business sector, the Administration issued on
6 May 2008 a further public consultation paper entitled "Detailed Proposals for a
Competition Law" for a three-month consultation. The consultation paper
presented the major provisions envisaged to form the basis of the new law and set
out a number of proposals to address SMEs' concerns. Highlights of the major
provisions of the proposed legislation are given in the Appendix.

7. The Administration released a report on views collected during the public
consultation on 30 September 2008. According to the consultation findings, there
was still broad support in the community for the introduction of a competition law.
However, respondents raised concerns regarding certain specific proposals. In the
light of the feedback received from the public consultation, the Administration is
considering modifications to the original proposals.

Discussions by the Legislative Council and Panels

8. Members have been monitoring the development of competition policy in
Hong Kong through raising questions and conducting motion debates at Council
meetings in previous years, covering areas such as promotion of fair competition,
enactment of a fair competition law, exemptions and exclusion under the proposed
competition law, and types of anti-competitive conduct to be covered in the
competition law.



0. The former Panel on Economic Services (ES Panel)® had been following
up competition-related issues in various sectors of the economy, in particular the
auto-fuel markets. When considering the findings and recommendations of an
independent consultancy study on the local auto-fuel retail market and issues
relating to the adjustment of auto-fuel prices at the ES Panel meetings on 24 April
2006 and 26 March 2007 respectively, some members expressed support for
introducing a competition law in Hong Kong to prohibit possible cartel behaviour
of the oil companies, and to enhance competition in the auto-fuel market.

10. At the ES Panel meetings on 21 December 2006 and 26 March 2007,
members were briefed on the public consultation on competition policy and its
outcome.  While some members indicated full support for introducing a
cross-sector competition law in Hong Kong, other members were concerned that
SMEs might easily fall foul of the new legislation. Panel members also called on
the Administration to ensure that the new law would balance the interests of
relevant stakeholders and would not impede Hong Kong's status as a free market.

11. At the meeting of the Panel on Economic Development (EDEV Panel) on
22 October 2007, some members urged the Administration to step up efforts on
publicity and education to enhance the public's understanding of the new
competition law. There was also a suggestion that the Administration should
make it clear that large companies would be the main target to be regulated by the
competition law.

12. The Administration briefed the EDEV Panel on the detailed legislative
proposals of the Competition Bill at the meeting on 6 May 2008. Members
generally welcomed the Government's initiative in consulting the public on the
subject. On the proposal that the Competition Commission would not pursue an
agreement if the aggregate market share of the parties to the agreement did not
exceed a certain level (i.e. the "de minimis" approach) except where "hard core"
conduct was involved, Panel members raised concern that in the absence of a clear
definition of "hard core" anti-competitive conduct, the safeguard for SMEs under
this proposal as rather limited. There was also concern as to how the new
competition law could tackle the problem of abusing substantial market power by
large companies, as they could easily escape from the market share test through
manipulating their shareholdings. There was a suggestion that exemptions and
exclusions from the law should be approved by the Legislative Council.

13. A motion debate on "Alleviating the burden of fuel costs on the public and
relevant trades™ took place at the Council meeting on 12 November 2008 urging the
Administration to, inter alia, introduce a fair competition law to enhance the
monitoring and effective regulation of the auto-fuel market, so as to prevent market
monopoly.

®  The Panel on Economic Services was renamed as the Panel on Economic Development with effect from

the 2007-2008 session.



14, When the Administration briefed EDEV Panel on 16 December 2008
about consultation findings on the detailed proposal for a competition law, some
members urged the Administration to improve the clarity of the law and put in
place clear guidelines to dispel uncertainties in the business sector and allay worries
of SMEs. These members suggested introducing the law by phases, focusing
initially on sectors or areas particularly prone to anti-competitive behavior to allow
the Administration to review its implementation and fine tune the provisions, while
the business sector was adapting to the new law. They considered that more
comprehensive consultation under various engagement formats should be
conducted to gauge the views of different stakeholders. Some other members,
however, expressed grave concern about the excessively prolonged duration taken
by the Government in driving forward the competition law. They considered it a
retrograde step to apply the legislation only to some specific sectors under a
"cross-sector” regime. These members urged that the Administration would not
waver in its stance for a comprehensive and effective competition law, and that the
legislation should be introduced into the Council within the 2008-2009 session as
scheduled.

15. During the Panel discussion on 16 December 2008, some members
queried why a clear majority support would be required for the inclusion of merger
provisions as such omission would compromise the objective of promoting
sustainable competition and was inconsistent with the legislative intent. Panel
members also raised concerns with regard to the provision for private action against
anti-competitive conduct, the need to impose criminal penalty to enhance the
deterrent effect of the competition law, and statutory bodies that would or would
not benefit from the proposed exemption granted from the application of the law.

Latest development

16. On 26 February 2009, the Administration advised the House Committee
on the updated 2008-2009 Legislative Programme. Panel members noted that the
timing for introducing the Competition Bill has to be adjusted until upon
completion of relevant preparatory work. The Panel requested the Administration
to brief members on 30 March 2009 the reasons for not introducing the Bill as
scheduled.
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Appendix

Highlights of the major proposals for a Competition Law

(Extracts from the public consultation paper on
"Detailed Proposals for a Competition Law",
issued by the Commerce and Economic Development Bureau in May 2008)

(@  Anindependent Competition Commission (the Commission) in the form of a
body corporate should be set up to enforce the new competition law. The
Commission should have a two-tier structure, with an appointed board of
Commission members overseeing a full-time executive arm (Proposal 3);

(b)  The Commission should have the power to investigate, determine and apply
remedies in respect of infringements of the conduct rules under the
competition law (Proposal 5);

(c)  There should be a formal separation within the Commission between the
investigation and adjudication of infringements, through the establishment
of an Investigation Committee, which is to be responsible for conducting the
investigation.  The Investigation Committee will be chaired by a
Commission member who will not then participate in the decision on the
complaint in question (Proposal 9);

(d) A Competition Tribunal (the Tribunal) should be established to hear, among
other things, applications for review of the decisions of the Commission and
private actions under the competition law (Proposal 16);

(e)  There should be a general prohibition on agreements and concerted practices
that have the purpose or effect of substantially lessening competition
(Proposal 24);

()  The Ordinance should not give a list of examples of anti-competitive
agreements.  However, the Commission should be required to issue
guidelines that would give examples of the types of conduct that would
commonly be considered anti-competitive (Proposal 25);

(o) Infringement of the conduct rules should be subject to civil, but not criminal,
penalties. Fines of up to $10 million could be imposed by the Commission.
More serious penalties, including higher fines and disqualification from
holding a directorship or a management role in any company for up to five
years, could be imposed by the Tribunal, on application by the Commission
(Proposal 29);

(n)  Any person who has suffered loss or damage from a breach of the Ordinance
should have the right to bring private proceedings seeking damages
(Proposal 34);



(i)

()

(k)

(1

(m)

(n)

(0)

(p)

-2-

The Tribunal, of its own motion or on application by a party or the
Commission, may strike out any action which the Tribunal considers to be
without merit or vexatious (Proposal 37);

With the permission of the Tribunal, representative actions, such as on
behalf of consumers or Small and medium-sized enterprises, should be
permitted (Proposal 40);

The Commission should be required in its guidelines to clarify that it would
not pursue an agreement where the aggregate market share of the parties to
the agreement did not exceed a certain level, except where "hard core"
conduct was involved. The guidelines should give clear examples of what
would be considered "hard core™ conduct ((Proposal 43);

An agreement may be exempted from the prohibition on anti-competitive
agreements if it yields economic benefits that outweigh the potential
anti-competitive harm. A party to an anti-competitive agreement may
apply to the Commission for an exemption if it has grounds to believe that
such an exemption should be granted (Proposal 46);

The conduct rules should not apply to any undertaking entrusted with the
operation of services of general economic interest, such as essential public
services of an economic nature (Proposal 48);

The Chief Executive-in-Council may exclude from the prohibition on
anti-competitive conduct if he considers that there are sound reasons of
public policy for so doing (Proposal 49);

The conduct rules should not apply to the Government or statutory bodies.
The Government would conduct a review of the issue in the light of actual
experience in implementing the competition law (Proposal 50).

On merger regulation, three options on the way forward are set out for views
and comments (P. 29 to 30):

() to introduce merger provisions that would be suitable in the Hong
Kong context, e.g. provisions similar to those in the
Telecommunications Ordinance, whereby the Commission would only
investigate a completed merger if it considered that serious competition
concerns were raised;

(if) to introduce merger provisions as broadly as described above in the
new law, but to delay the enforcement of such provisions until after a
review of the effect of the law; or

(i) not to include merger provisions in the Bill initially, but rather to
reconsider whether there might be a need to add them only after a
review of the effect of the new law.



