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Summary of Main Points for Consideration
1. Since 1992 the Convention Against Torture was extended to the HKSAR although it
wasn’t until the case of Prabakar (Court of Appeal 2002) (Court of Final Appeal 2004)
that the HKSAR actually began to consider its obligations to screen persons claiming to
face torture if returned to their country (Article 3, CAT)
2. The recent Concluding Observations of the CAT Committee are only the latest in a long
list of criticisms from the UN bodies and human rights advocates over the years. The
latest key criticisms are the concern that “there is no legal regime governing asylum and
establishing a fair and efficient refugee status determination procedure” and “The
Committee is also concerned that there are no plans to extend to HKSAR the 1951 UN
Convention relating to the Status of Refugees and its 1967 Protocol”. Further, the
Committee recommends that the HKSAR should:
a) incorporate the provisions contained in article 3 of the Convention under the
Crimes (Torture) Ordinance;
b) consider adopting a legal regime on asylum establishing a comprehensive and
effective procedure to examine thoroughly, when determining the applicability of
its obligations under article 3 of the Convention, the merits of each individual
case;
…
3. Yet despite the importance of this matter for the individuals concerned and for the
interests of the HKSAR there has still been no legislative response in the areas of
screening, detention, social welfare, prosecution policy, education, medical etc and in
2007 it was reported that “just 7 immigration officers are officially processing claims
made under UN’s Convention Against Torture and Other Cruel, Inhuman and Degrading
Treatment or Punishment (CAT), while 19 have been temporarily borrowed from other
units, Mr. Chan said.”1
4. The UN CAT Committee was intrigued by the attached article, “Pets better served than
refugees, say lawyers” 2. Although I overuse the article it is regrettable that it remains
applicable.
FB and Others v DOI and Secretary for Security, HCAL 51/2007, Judgment 5th December 2008,
High Court
5. To this history mismanagement and the lack of a comprehensive response by the HKSAR
the High Court has recently found that the “discretionary” and “non statutory” procedures
set up by the DOI and the Secretary for Security were unfair and unlawful. Inter alia, the
Court found: the decision makers were insufficiently trained or instructed; no provision
was made for an oral hearing on petition; lawyers were not permitted to be present at the
interviews or during the completion of the questionnaire; and there was no provision to
provide legal representation for those unable to afford a lawyer. See attached article,
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“Court rules fear of torture not taken seriously”.3 The Court was also critical of the fact
that the Respondents did not provide relevant policy documents to the Court.
6. If the judgment is not appealed then the HKSAR and the legislators must consider the
waste of time and resources in mismanaging this screening process including the spinoff
waste relating to social welfare, unnecessary prosecutions, litigation, detention (see
below) and potential abuses.
Detention and the Case of A and Others v DOI, CACV 314/2008, judgment July 2008
7.

In the cases of A, F, AS and YA and Director of Immigration, CACV 314-317 of 2007,
judgment 18 July 2008, CAT claimants and asylum seekers administratively detained for
periods between 3 and 22 months, the Hong Kong Court of Appeal found that the DOI’s
policy on detention was not sufficient and accessible and therefore did not meet the
requirements of Article 5(1) of the Hong Kong Bill of Rights (arbitrary detention). The
Court stated:
Mr. Chow’s primary submission is that the Director does not have a policy, and that the
law does not require him to have one. We have already dealt with these submissions. We
add only that it is inconceivable that the Director has no policy at all.

8. The alternative submission of the HKSAR was that the policy is said to be contained in a
document headed “Supplementary information in relation to situation of refugees, asylum
seekers, and torture claimants” supplied to the Legislative Council. The paper, found to
be cursory in nature, was not produced before the judge at the Court of First Instance4.
Moreover, the supposed policy paper was dated 1 December 2006 and therefore was not
in existence when A, F, and AS were detained. The Court stated: “In any event, we are
not satisfied that it was accessible.” The Court continued:
We do not believe such piecemeal disclosure of policies would satisfy Article 5(1)’s
requirement that the grounds be certain and accessible.
9. Widely reported as a success5 it is regrettable from one perspective that the HKSAR did
not appeal which would have allowed the Court of Final Appeal an opportunity to
consider the wider, and primary argument, rejected by the Court of Appeal, that, in
general terms, Prabakar and the post Prabakar developments did not neatly fit within the
existing immigration legislation. Part of the problem with judicial review is that in the
egregious cases of legislative inaction, as in this area of the law, the courts may not be
able to see the problems in any holistic way and in any event cannot legislate to make up
for the lack of legislation.
10. Subsequent to the Court of Appeal judgment it appears that the HKSAR still had not
sorted out its detention policy. In the case of Hashimi Habib Halim and Director of
Immigration, HCAL 139/2007, 15th October 2008, Saunders J. criticized the DOI for not
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carefully examining what might constitute an appropriate policy despite “having been
given the advantage of knowing of the policy adopted by the Home Secretary in N
(Kenya)” and stated:
It is unfortunate that more careful consideration was not apparently given to that policy
by the Director.
(para. 48)
11. On 5th February 2009 the 4 test cases will be heard on the issue of quantum of damages.
Again the HKSAR has to consider the cost consequences of legislative inaction on this
issue.
Refugee and CAT Claimant Overlap—The Way Forward
12. I refer to my 2006 paper and the well-known procedural problems with the UNHCR
process—which is outside the control of the HKSAR.
13. Given that the HKSAR has an obligation to screen CAT claimants and by its own
numbers there are more persons availing themselves of that process than the procedurally
unfair UNHCR process (3,196 vs 1,591) and given the similarity in the nature of the
processes it is clearly time for the HKSAR to respond favourably to the recommendations
of the UN CAT and put in place comprehensive legislation for refugee status
determination (“RSD”) and CAT screening (the majority will claim both). Given that the
HKSAR must interview for CAT, and if increasing resources and money are to be spent
on the process, and a decision on refugee status can be made based on the same interview
process, (as is done in other developed jurisdictions) there does not seem to be any
impediment to the HKSAR taking control, in a fair and efficient way, of the entire
process and putting in place all ancillary legislation.6 This would include, inter alia, basic
screening legislation, including the setting up of an independent tribunal, legislation
governing status while waiting for a decision and legislation for related issues such as
provision of social assistance during the process, all of which are presently lacking.

Mark Daly
Partner, Barnes & Daly
2nd February 2009

6

Note that the Macau SAR has done so as of 2004.
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