
CB(1)257/11-12(02) 
二零一一年十一月八日會議  
討論文件  

《競爭條例草案》委員會  

就先前會議提出的跟進問題所作回應  

 

目的  

本文件回應委員在二零一一年十月十一日會議席上提出的問題。  

 

A.  集體豁免  

覆核集體豁免命令  

2 .  目 前 ， 競 爭 事 務 委 員 會 (競 委 會 )根 據 《 競 爭 條 例 草 案 》 (《 條 例 草

案 》 )第 15 條 和 第 20  條 發 出 、 更 改 或 撤 銷 集 體 豁 免 命 令 ， 無 須 經 由

競 爭 事 務 審 裁 處 (審 裁 處 )根 據 《 條 例 草 案 》 第 82  條 覆 核 。 由 於 集 體

豁 免 命 令 一 般 適 用 於 具 廣 泛 影 響 的 協 議 類 別 ， 委 員 建 議 制 訂 正 式 的 程

序 ， 覆 核 競 委 會 就 集 體 豁 免 命 令 所 作 的 裁 定 。 因 此 ， 我 們 建 議 把 競 委

會 有 關 發 出 、 更 改 或 撤 銷 集 體 豁 免 命 令 的 決 定 ， 訂 定 為 《 條 例 草 案 》

第 81  條 所 指 審 裁 處 可 覆 核 的 裁 定 。 任 何 人 如 在 裁 定 中 有 充 分 的 利 害

關係，可根據第 82 條向審裁處提出申請，要求覆核該裁定。  

 

發布集體豁免命令  

3 .  競 委 會 在 促 進 遵 從 競 爭 守 則 及 加 深 公 眾 對 競 爭 法 的 認 識 方 面 ， 擔

當 重 要 角 色 。 利 用 互 聯 網 等 最 新 科 技 ， 會 有 助 競 委 會 履 行 其 公 共 職

能 ， 尤 其 是 在 發 布 資 料 方 面 。 因 此 ， 我 們 接 納 委 員 的 意 見 ， 建 議 在

《 條 例 草 案 》 訂 明 我 們 的 政 策 意 向 ， 即 競 委 會 須 利 用 互 聯 網 和 其 他 適

當 方 式 ， 根 據 第 16(1 )  條 發 布 建 議 的 集 體 豁 免 命 令 ， 以 及 根 據 第

3 4 ( 3 )  條 備 存 登 記 冊 ， 記 錄 該 會 的 決 定 和 集 體 豁 免 命 令 。 上 述 兩 項 條

文現建議修訂如下：  

 



2  

  第 16 條  

  ( 1 )  在發出集體豁免命令之前，競委會須—  

   ( a )  須  —  

    ( i a )   透過互聯網或相類似的電子網絡；及  

    ( i i )  按 該 會 認 為 適 當 的 其 他 方式，  

    發 布 關 於 建 議 的 集 體 豁 免 命 令 的 通 知 ， 以 令 該 會 認

為 相 當 可 能 會 受 該 建 議 的 集 體 豁 免 命 令 影 響 的 人 知

悉該建議的集體豁免命令；及  

(b) 須考慮任何向該會作出的關於該建議的集體豁免令的

申述。 

 

  第 34 條  

  ( 3 )  競委會須按以下方式，提供登記冊予任何人查閱─  

    ( a )  於 通 常 辦 公 時 間 內 ， 在 其 競 委 會 的 辦 事 處 ； 提 供

登記冊予任何人查閱，並 須  

   ( b )  透過互聯網或相類似的電子網絡；及  

   ( c )  按 該 競 委 會 認 為 適 當 的 其 他 方 式 ， 提 供 登 記 冊 予

任何人查閱。  

 

豁免縱向協議  

4 .  就 豁 免 縱 向 協 議 ， 我 們 早 前 提 交 的 文 件 中 闡 明 的 立 場 不 變 ， 認 為

根 據 國 際 最 佳 做 法 ， 讓 競 委 會 在 《 條 例 草 案 》 通 過 後 ， 因 應 香 港 的 情

況 ， 考 慮 就 若 干 類 別 的 縱 向 協 議 發 出 集 體 豁 免 命 令 ， 是 較 為 恰 當 的 做

法 。 事 實 上 ， 我 們 建 議 推 行 告 誡 通 知 機 制 後 ， 商 界 再 毋 須 擔 心 會 誤 墮

法 網 。 如 果 我 們 於 競 委 會 未 曾 檢 視 香 港 市 場 的 情 況 下 便 給 予 縱 向 協 議

集體豁免，將難免影響競委會日後處理嚴重反競爭行為的能力。  
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集體豁免的外地例子  

5 .  在 歐 盟 、 英 國 和 新 加 坡 等 海 外 司 法 管 轄 區 ， 特 定 類 別 的 協 議 如 符

合 提 升 整 體 經 濟 效 率 的 準 則 ， 競 爭 規 管 當 局 會 給 予 集 體 豁 免 ， 做 法 與

《 條 例 草 案 》 第 15 條 相 若 。 屬 於 上 述 集 體 豁 免 範 圍 的 協 議 例 子 包 括

縱 向 協 議 、 研 發 協 議 、 專 門 協 議 、 技 術 轉 移 協 議 和 定 期 航 班 船 務 協

議，詳情請參閱附錄 A。  

 

B.  香港制訂和實施《條例草案》所涉開支  

6 .  獅 子 山 學 會 早 前 曾 查 詢 香 港 制 訂 和 實 施 《 條 例 草 案 》 所 涉 及 的 開

支。現應委員要求，於附錄 B 轉 載 當 局 的 回 覆 。  

 

C.  就社會各界對《條例草案》主要關注事項的回應  

7 .  立 法 會 C B ( 1 ) 9 1 / 1 1 - 1 2 ( 0 1 )號 文 件 ， 載 列 了 當 局 就 《 條 例 草 案 》

主 要 關 注 事 項 的 回 應 ， 涵 蓋 條 文 清 晰 度 、 低 額 模 式 安 排 、 罰 款 上 限 、

違 章 通 知 書 、 私 人 訴 訟 和 規 管 合 併 等 議 題 。 委 員 已 於 二 零 一 一 年 十 月

二十五日會議席上審議該文件。  

 

D.  法律援助  

8 .  《法律援助條例》 (第 91 章 )第 2 條釋義訂明，可獲給予法律援

助 的 人 ／ 人 士 ， 不 包 括 屬 法 團 或 並 非 法 團 的 團 體 。 因 此 ， 屬 法 團 或 並

非 法 團 團 體 的 企 業 ， 並 無 資 格 根 據 《 法 律 援 助 條 例 》 獲 得 法 律 援 助 。

至 於 個 人 ， 只 要 通 過 經 濟 和 案 情 審 查 ， 便 可 獲 得 法 律 援 助 。 《 法 律 援

助條例》附表 2 第 I 部第 1 條訂明，法律援助適用於在區域法院、原

訟 法 庭 、 上 訴 法 庭 和 終 審 法 院 進 行 的 民 事 訴 訟 1； 在 審 裁 處 提 起 的 法

                                                 

1  法 律 援 助 計 劃 亦 涵 蓋 某 些 死 因 裁 判 研 訊 、 根 據 《 業 主 與 租 客 (綜 合 )條 例 》 第 I I 部 處 理 的 業 主 與 租 客

糾 紛 ， 以 及 向 精 神 健 康 覆 核 審 裁 處 提 出 申 請 的 案 件 。 另 一 方 面 ， 《 法 律 援 助 條 例 》 同 時 設 立 「 法 律

援 助 輔 助 計 劃 」 ， 為 通 過 經 濟 和 案 情 審 查 而 涉 及 人 身 傷 亡 索 償 ， 或 因 醫 療 、 牙 科 或 法 律 專 業 疏 忽 提

出 的 申 索 (而索 償 額 超過 或很 可 能 超過 60 ,000 元 )  有關 的 人 士提 供法 律 援 助。 該計 劃 亦 涵蓋 根據 《 僱

員 補 償 條例 》提 出 的 申索 ，索 償 額 則沒 有規 定 。  
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律程序，不屬法律援助的範圍內。  

 

E.  其他事宜  

9 .  就 委 員 提 出 有 關 採 用 “ 支 配 ” 概 念 和 訂 明 相 關 準 則 ， 評 估 第 21
條所指市場權勢程度和濫用市場權勢的建議，我們會另行回覆。  

 

徵詢意見  

10 .  請委員留意本文件的內容。  

 

商務及經濟發展局  

二零一一年十一月  

 

                                                                                                                                                         
 



COMMISSION REGULATION (EC) No 906/2009 

of 28 September 2009 

on the application of Article 81(3) of the Treaty to certain categories of agreements, decisions and 
concerted practices between liner shipping companies (consortia) 

(Text with EEA relevance) 

THE COMMISSION OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Community, 

Having regard to Council Regulation (EC) No 246/2009 of 
26 February 2009 on the application of Article 81(3) of the 
Treaty to certain categories of agreements, decisions and 
concerted practices between liner shipping companies 
(consortia) ( 1 ), and in particular Article 1 thereof, 

Having published a draft of this Regulation ( 2 ), 

After consulting the Advisory Committee on Restrictive 
Practices and Dominant Positions, 

Whereas: 

(1) Regulation (EC) No 246/2009 empowers the 
Commission to apply Article 81(3) of the Treaty by 
regulation to certain categories of agreements, decisions 
and concerted practices between shipping companies 
relating to the joint operation of liner shipping services 
(consortia), which, through the cooperation they bring 
about between the shipping companies that are parties 
thereto, are liable to restrict competition within the 
common market and to affect trade between Member 
States and may therefore be caught by the prohibition 
contained in Article 81(1) of the Treaty. 

(2) The Commission has made use of its power by adopting 
Commission Regulation (EC) No 823/2000 of 19 April 
2000 on the application of Article 81(3) of the Treaty to 
certain categories of agreements, decisions and concerted 
practices between liner shipping companies 
(consortia) ( 3 ), which will expire on 25 April 2010. On 
the basis of the Commission’s experience to date it can 
be concluded that the justifications for a block 

exemption for liner consortia are still valid. However, 
certain changes are necessary in order to remove 
references to Council Regulation (EEC) No 4056/86 of 
22 December 1986 laying down detailed rules for the 
application of Articles 85 and 86 of the Treaty to 
maritime transport ( 4 ) which allowed liner shipping 
lines to fix prices and capacity, but has now been 
repealed. Modifications are also necessary to ensure a 
greater convergence with other block exemption regu­
lations for horizontal cooperation in force whilst taking 
into account current market practices in the liner 
industry. 

(3) Consortium agreements vary significantly ranging from 
those that are highly integrated, requiring a high level of 
investment for example due to the purchase or charter by 
their members of vessels specifically for the purpose of 
setting up the consortium and the setting up of joint 
operations centres, to flexible slot exchange agreements. 
For the purposes of this Regulation a consortium 
agreement consists of one or a set of separate but inter­
related agreements between liner shipping companies 
under which the parties operate the joint service. The 
legal form of the arrangements is less important than 
the underlying economic reality that the parties provide 
a joint service. 

(4) The benefit of the block exemption should be limited to 
those agreements for which it can be assumed with a 
sufficient degree of certainty that they satisfy the 
conditions of Article 81(3) of the Treaty. However, 
there is no presumption that consortia which do not 
benefit from this Regulation fall within the scope of 
Article 81(1) of the Treaty or, if they do, that they do 
not satisfy the conditions of Article 81(3) of the Treaty. 
When conducting a self-assessment of the compatibility 
of their agreement with Article 81 of the Treaty, parties 
to such consortia may consider the specific features of 
markets with small volumes carried or situations where 
the market share threshold is exceeded as a result of the 
presence in the consortium of a small carrier without 
important resources and whose increment to the 
overall market share of the consortium is only insig­
nificant. 

(5) Consortia, as defined in this Regulation, generally help to 
improve the productivity and quality of available liner 
shipping services by reason of the rationalisation they 
bring to the activities of member companies and through
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the economies of scale they allow in the operation of 
vessels and utilisation of port facilities. They also help to 
promote technical and economic progress by facilitating 
and encouraging greater utilisation of containers and 
more efficient use of vessel capacity. For the purpose 
of establishing and running a joint service, an essential 
feature inherent in consortia is the ability to make 
capacity adjustments in response to fluctuations in 
supply and demand. By contrast, unjustified limitation 
of capacity and sales as well as the joint fixing of 
freight rates or market and customer allocation are 
unlikely to bring any efficiency. Therefore, the 
exemption provided for in this Regulation should not 
apply to consortium agreements that involve such 
activities, irrespective of the market power of the parties. 

(6) A fair share of the benefits resulting from the efficiencies 
should be passed on to transport users. Users of the 
shipping services provided by consortia may benefit 
from the improvements in productivity which consortia 
can bring about. Those benefits may also take the form 
of an improvement in the frequency of sailings and port 
calls, or an improvement in scheduling as well as better 
quality and personalised services through the use of more 
modern vessels and other equipment, including port 
facilities. 

(7) Users can benefit effectively from consortia only if there 
is sufficient competition in the relevant markets in which 
the consortia operate. This condition should be regarded 
as being met when a consortium remains below a given 
market share threshold and can therefore be presumed to 
be subject to effective actual or potential competition 
from carriers that are not members of that consortium. 
In order to assess the relevant market, account should be 
taken not only of direct trade between the ports served 
by a consortium but also of any competition from other 
liner services sailing from ports which may be substituted 
for those served by the consortium and, where appro­
priate, of other modes of transport. 

(8) This Regulation should not exempt agreements 
containing restrictions of competition which are not 
indispensable to the attainment of the objectives 
justifying the grant of the exemption. To that end, 
severely anti-competitive restraints (hardcore restrictions) 
relating to the fixing of prices charged to third parties, 
the limitation of capacity or sales and the allocation of 
markets or customers should be excluded from the 
benefit of this Regulation. Other than the activities 
which are expressly exempted by this Regulation, only 
ancillary activities which are directly related to the 
operation of the consortium, necessary for its implemen­
tation and proportionate to it should be covered by this 
Regulation. 

(9) The market share threshold and the other conditions set 
out in this Regulation, as well as the exclusion of certain 
conduct from its benefit, should normally ensure that the 

agreements to which the block exemption applies do not 
give the companies concerned the possibility of elim­
inating competition in a substantial part of the relevant 
market in question. 

(10) For the assessment of whether a consortium fulfils the 
market share condition, the overall market shares of the 
consortium members should be added up. The market 
share of each member should take into account the 
overall volumes it carries within and outside the 
consortium. In the latter case account should be taken 
of all volumes carried by a member within another 
consortium or in relation to any service provided indi­
vidually by the member, be it on its own vessels or on 
third party vessels pursuant to contractual arrangements 
such as slot charters. 

(11) In addition, the benefit of the block exemption should be 
subject to the right of each consortium member to 
withdraw from the consortium provided that it gives 
reasonable notice. However, provision should be made 
for a longer notice period and a longer initial lock-in 
period in the case of highly integrated consortia in 
order to take account of the higher investments 
undertaken to set them up and the more extensive reor­
ganisation entailed in the event of a member leaving. 

(12) In particular cases in which the agreements falling under 
this Regulation nevertheless have effects incompatible 
with Article 81(3) of the Treaty, the Commission may 
withdraw the benefit of the block exemption, on the 
basis of Council Regulation (EC) No 1/2003 of 
16 December 2002 on the implementation of the rules 
on competition laid down in Articles 81 and 82 of the 
Treaty ( 1 ). In that respect, the negative effects that may 
derive from the existence of links between the 
consortium and/or its members and other consortia 
and/or liner carriers on the same relevant market are of 
particular importance. 

(13) Furthermore, where agreements have effects which are 
incompatible with Article 81(3) of the Treaty in the 
territory of a Member State, or in a part thereof, which 
has all the characteristics of a distinct geographic market, 
the competition authority of that Member State may 
withdraw the benefit of the block exemption in respect 
of that territory pursuant to Regulation (EC) No 1/2003. 

(14) This Regulation is without prejudice to the application of 
Article 82 of the Treaty. 

(15) In view of the expiry of Regulation (EC) No 823/2000, it 
is appropriate to adopt a new Regulation renewing the 
block exemption,
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HAS ADOPTED THIS REGULATION: 

CHAPTER I 

SCOPE AND DEFINITIONS 

Article 1 

Scope 

This Regulation shall apply to consortia only in so far as they 
provide international liner shipping services from or to one or 
more Community ports. 

Article 2 

Definitions 

For the purposes of this Regulation the following definitions 
shall apply: 

1. ‘consortium’ means an agreement or a set of interrelated 
agreements between two or more vessel-operating carriers 
which provide international liner shipping services 
exclusively for the carriage of cargo relating to one or 
more trades, the object of which is to bring about coop­
eration in the joint operation of a maritime transport service, 
and which improves the service that would be offered indi­
vidually by each of its members in the absence of the 
consortium, in order to rationalise their operations by 
means of technical, operational and/or commercial 
arrangements; 

2. ‘liner shipping’ means the transport of goods on a regular 
basis on a particular route or routes between ports and in 
accordance with timetables and sailing dates advertised in 
advance and available, even on an occasional basis, to any 
transport user against payment; 

3. ‘transport user’ means any undertaking (such as shipper, 
consignee or forwarder) which has entered into, or intends 
to enter into, a contractual agreement with a consortium 
member for the shipment of goods; 

4. ‘commencement of the service’ means the date on which the 
first vessel sails on the service. 

CHAPTER II 

EXEMPTIONS 

Article 3 

Exempted agreements 

Pursuant to Article 81(3) of the Treaty and subject to the 
conditions laid down in this Regulation, it is hereby declared 
that Article 81(1) of the Treaty shall not apply to the following 
activities of a consortium: 

1. the joint operation of liner shipping services including any of 
the following activities: 

(a) the coordination and/or joint fixing of sailing timetables 
and the determination of ports of call; 

(b) the exchange, sale or cross-chartering of space or slots 
on vessels; 

(c) the pooling of vessels and/or port installations; 

(d) the use of one or more joint operations offices; 

(e) the provision of containers, chassis and other equipment 
and/or the rental, leasing or purchase contracts for such 
equipment; 

2. capacity adjustments in response to fluctuations in supply 
and demand; 

3. the joint operation or use of port terminals and related 
services (such as lighterage or stevedoring services); 

4. any other activity ancillary to those referred to in points 1, 2 
and 3 which is necessary for their implementation, such as: 

(a) the use of a computerised data exchange system; 

(b) an obligation on members of a consortium to use in the 
relevant market or markets vessels allocated to the 
consortium and to refrain from chartering space on 
vessels belonging to third parties; 

(c) an obligation on members of a consortium not to assign 
or charter space to other vessel-operating carriers in the 
relevant market or markets except with the prior consent 
of the other members of the consortium. 

Article 4 

Hardcore restrictions 

The exemption provided for in Article 3 shall not apply to a 
consortium which, directly or indirectly, in isolation or in 
combination with other factors under the control of the 
parties, has as its object: 

1. the fixing of prices when selling liner shipping services to 
third parties;
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2. the limitation of capacity or sales except for the capacity 
adjustments referred to in Article 3(2); 

3. the allocation of markets or customers. 

CHAPTER III 

CONDITIONS FOR EXEMPTION 

Article 5 

Conditions relating to market share 

1. In order for a consortium to qualify for the exemption 
provided for in Article 3, the combined market share of the 
consortium members in the relevant market upon which the 
consortium operates shall not exceed 30 % calculated by 
reference to the total volume of goods carried in freight 
tonnes or 20-foot equivalent units. 

2. For the purpose of establishing the market share of a 
consortium member the total volumes of goods carried by it 
in the relevant market shall be taken into account irrespective of 
whether those volumes are carried: 

(a) within the consortium in question; 

(b) within another consortium to which the member is a party; 
or 

(c) outside a consortium on the member’s own or on third 
party vessels. 

3. The exemption provided for in Article 3 shall continue to 
apply if the market share referred to in paragraph 1 of this 
Article is exceeded during any period of two consecutive 
calendar years by not more than one tenth. 

4. Where one of the limits specified in paragraphs 1 and 3 
of this Article is exceeded, the exemption provided for in 
Article 3 shall continue to apply for a period of six months 
following the end of the calendar year during which it was 
exceeded. That period shall be extended to 12 months if the 
excess is due to the withdrawal from the market of a carrier 
which is not a member of the consortium. 

Article 6 

Other conditions 

In order to qualify for the exemption provided for in Article 3, 
the consortium must give members the right to withdraw 
without financial or other penalty such as, in particular, an 
obligation to cease all transport activity in the relevant market 
or markets in question, whether or not coupled with the 
condition that such activity may be resumed after a certain 
period has elapsed. That right shall be subject to a maximum 
period of notice of six months. The consortium may, however, 
stipulate that such notice can only be given after an initial 
period of a maximum of 24 months starting from the date 
of entry into force of the agreement or, if later, from the 
commencement of the service. 

In the case of a highly integrated consortium the maximum 
period of notice may be extended to 12 months and the 
consortium may stipulate that such notice can only be given 
after an initial period of a maximum of 36 months starting 
from the date of entry into force of the agreement or, if later, 
from the commencement of the service. 

CHAPTER IV 

FINAL PROVISIONS 

Article 7 

Entry into force 

This Regulation shall enter into force on 26 April 2010. 

It shall apply until 25 April 2015. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 28 September 2009. 

For the Commission 

Neelie KROES 
Member of the Commission
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COMMISSION REGULATION (EU) No 1217/2010 

of 14 December 2010 

on the application of Article 101(3) of the Treaty on the Functioning of the European Union to 
certain categories of research and development agreements 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Regulation (EEC) No 2821/71 of the Council 
of 20 December 1971 on application of Article 85(3) of the 
Treaty to categories of agreements, decisions and concerted 
practices ( 1 ), 

Having published a draft of this Regulation, 

After consulting the Advisory Committee on Restrictive 
Practices and Dominant Positions, 

Whereas: 

(1) Regulation (EEC) No 2821/71 empowers the 
Commission to apply Article 101(3) of the Treaty on 
the Functioning of the European Union (*) by regulation 
to certain categories of agreements, decisions and 
concerted practices falling within the scope of 
Article 101(1) of the Treaty which have as their object 
the research and development of products, technologies 
or processes up to the stage of industrial application, and 
exploitation of the results, including provisions regarding 
intellectual property rights. 

(2) Article 179(2) of the Treaty calls upon the Union to 
encourage undertakings, including small and medium- 
sized undertakings, in their research and technological 
development activities of high quality, and to support 
their efforts to cooperate with one another. This Regu­
lation is intended to facilitate research and development 
while at the same time effectively protecting competition. 

(3) Commission Regulation (EC) No 2659/2000 of 
29 November 2000 on the application of Article 81(3) 
of the Treaty to categories of research and development 
agreements ( 2 ) defines categories of research and 
development agreements which the Commission 
regarded as normally satisfying the conditions laid down 

( 1 ) OJ L 285, 29.12.1971, p. 46. 
( 2 ) OJ L 304, 5.12.2000, p. 7. 
(*) With effect from 1 December 2009, Article 81 of the EC Treaty has 

become Article 101 of the Treaty on the Functioning of the 
European Union (TFEU). The two articles are, in substance, identical. 
For the purposes of this Regulation, references to Article 101 of the 
TFEU should be understood as references to Article 81 of the EC 
Treaty where appropriate. The TFEU also introduced certain changes 
in terminology, such as the replacement of ‘Community’ by ‘Union’ 
and ‘common market’ by ‘internal market’. The terminology of the 
TFEU will be used throughout this Regulation. 

in Article 101(3) of the Treaty. In view of the overall 
positive experience with the application of that Regu­
lation, which expires on 31 December 2010, and 
taking into account further experience acquired since its 
adoption, it is appropriate to adopt a new block 
exemption regulation. 

(4) This Regulation should meet the two requirements of 
ensuring effective protection of competition and 
providing adequate legal security for undertakings. The 
pursuit of those objectives should take account of the 
need to simplify administrative supervision and the legis­
lative framework to as great an extent as possible. Below 
a certain level of market power it can in general be 
presumed, for the application of Article 101(3) of the 
Treaty, that the positive effects of research and devel­
opment agreements will outweigh any negative effects 
on competition. 

(5) For the application of Article 101(3) of the Treaty by 
regulation, it is not necessary to define those agreements 
which are capable of falling within Article 101(1) of the 
Treaty. In the individual assessment of agreements under 
Article 101(1) of the Treaty, account has to be taken of 
several factors, and in particular the market structure on 
the relevant market. 

(6) Agreements on the joint execution of research work or 
the joint development of the results of the research, up 
to but not including the stage of industrial application, 
generally do not fall within the scope of Article 101(1) of 
the Treaty. In certain circumstances, however, such as 
where the parties agree not to carry out other research 
and development in the same field, thereby forgoing the 
opportunity of gaining competitive advantages over the 
other parties, such agreements may fall within 
Article 101(1) of the Treaty and should therefore be 
included within the scope of this Regulation. 

(7) The benefit of the exemption established by this Regu­
lation should be limited to those agreements for which it 
can be assumed with sufficient certainty that they satisfy 
the conditions of Article 101(3) of the Treaty. 

(8) Cooperation in research and development and in the 
exploitation of the results is most likely to promote 
technical and economic progress if the parties contribute 
complementary skills, assets or activities to the co- 
operation. This also includes scenarios where one party 
merely finances the research and development activities 
of another party.

EN L 335/36 Official Journal of the European Union 18.12.2010



(9) The joint exploitation of results can be considered as the 
natural consequence of joint research and development. 
It can take different forms such as manufacture, the 
exploitation of intellectual property rights that 
substantially contribute to technical or economic 
progress, or the marketing of new products. 

(10) Consumers can generally be expected to benefit from the 
increased volume and effectiveness of research and devel­
opment through the introduction of new or improved 
products or services, a quicker launch of those products 
or services, or the reduction of prices brought about by 
new or improved technologies or processes. 

(11) In order to justify the exemption, the joint exploitation 
should relate to products, technologies or processes for 
which the use of the results of the research and devel­
opment is decisive. Moreover, all the parties should agree 
in the research and development agreement that they will 
all have full access to the final results of the joint 
research and development, including any arising intel­
lectual property rights and know-how, for the purposes 
of further research and development and exploitation, as 
soon as the final results become available. Access to the 
results should generally not be limited as regards the use 
of the results for the purposes of further research and 
development. However, where the parties, in accordance 
with this Regulation, limit their rights of exploitation, in 
particular where they specialise in the context of exploit- 
ation, access to the results for the purposes of exploit- 
ation may be limited accordingly. Moreover, where 
academic bodies, research institutes or undertakings 
which supply research and development as a commercial 
service without normally being active in the exploitation 
of results participate in research and development, they 
may agree to use the results of research and development 
solely for the purpose of further research. Depending on 
their capabilities and commercial needs, the parties may 
make unequal contributions to their research and devel­
opment cooperation. Therefore, in order to reflect, and to 
make up for, the differences in the value or the nature of 
the parties’ contributions, a research and development 
agreement benefiting from this Regulation may provide 
that one party is to compensate another for obtaining 
access to the results for the purposes of further research 
or exploitation. However, the compensation should not 
be so high as to effectively impede such access. 

(12) Similarly, where the research and development agreement 
does not provide for any joint exploitation of the results, 
the parties should agree in the research and development 
agreement to grant each other access to their respective 
pre-existing know-how, as long as this know-how is 
indispensable for the purposes of the exploitation of 
the results by the other parties. The rates of any 
licence fee charged should not be so high as to effectively 
impede access to the know-how by the other parties. 

(13) The exemption established by this Regulation should be 
limited to research and development agreements which 

do not afford the undertakings the possibility of elim­
inating competition in respect of a substantial part of the 
products, services or technologies in question. It is 
necessary to exclude from the block exemption 
agreements between competitors whose combined share 
of the market for products, services or technologies 
capable of being improved or replaced by the results of 
the research and development exceeds a certain level at 
the time the agreement is entered into. However, there is 
no presumption that research and development 
agreements are either caught by Article 101(1) of the 
Treaty or that they fail to satisfy the conditions of 
Article 101(3) of the Treaty once the market share 
threshold set out in this Regulation is exceeded or 
other conditions of this Regulation are not met. In 
such cases, an individual assessment of the research 
and development agreement needs to be conducted 
under Article 101 of the Treaty. 

(14) In order to ensure the maintenance of effective 
competition during joint exploitation of the results, 
provision should be made for the block exemption to 
cease to apply if the parties’ combined share of the 
market for the products, services or technologies arising 
out of the joint research and development becomes too 
great. The exemption should continue to apply, irre­
spective of the parties’ market shares, for a certain 
period after the commencement of joint exploitation, 
so as to await stabilisation of their market shares, 
particularly after the introduction of an entirely new 
product, and to guarantee a minimum period of return 
on the investments involved. 

(15) This Regulation should not exempt agreements 
containing restrictions which are not indispensable to 
the attainment of the positive effects generated by a 
research and development agreement. In principle, 
agreements containing certain types of severe restrictions 
of competition such as limitations on the freedom of 
parties to carry out research and development in a field 
unconnected to the agreement, the fixing of prices 
charged to third parties, limitations on output or sales, 
and limitations on effecting passive sales for the contract 
products or contract technologies in territories or to 
customers reserved for other parties should be excluded 
from the benefit of the exemption established by this 
Regulation irrespective of the market share of the 
parties. In this context, field of use restrictions do not 
constitute limitations of output or sales, and also do not 
constitute territorial or customer restrictions. 

(16) The market share limitation, the non-exemption of 
certain agreements and the conditions provided for in 
this Regulation normally ensure that the agreements to 
which the block exemption applies do not enable the 
parties to eliminate competition in respect of a 
substantial part of the products or services in question.
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(17) The possibility cannot be ruled out that anti-competitive 
foreclosure effects may arise where one party finances 
several research and development projects carried out 
by competitors with regard to the same contract 
products or contract technologies, in particular where it 
obtains the exclusive right to exploit the results vis-à-vis 
third parties. Therefore the benefit of this Regulation 
should be conferred on such paid-for research and devel­
opment agreements only if the combined market share of 
all the parties involved in the connected agreements, that 
is to say, the financing party and all the parties carrying 
out the research and development, does not exceed 25 %. 

(18) Agreements between undertakings which are not 
competing manufacturers of products, technologies or 
processes capable of being improved, substituted or 
replaced by the results of the research and development 
will only eliminate effective competition in research and 
development in exceptional circumstances. It is therefore 
appropriate to enable such agreements to benefit from 
the exemption established by this Regulation irrespective 
of market share and to address any exceptional cases by 
way of withdrawal of its benefit. 

(19) The Commission may withdraw the benefit of this Regu­
lation, pursuant to Article 29(1) of Council Regulation 
(EC) No 1/2003 of 16 December 2002 on the imple­
mentation of the rules on competition laid down in 
Articles 81 and 82 of the Treaty ( 1 ), where it finds in a 
particular case that an agreement to which the exemption 
provided for in this Regulation applies nevertheless has 
effects which are incompatible with Article 101(3) of the 
Treaty. 

(20) The competition authority of a Member State may 
withdraw the benefit of this Regulation pursuant to 
Article 29(2) of Regulation (EC) No 1/2003 in respect 
of the territory of that Member State, or a part thereof 
where, in a particular case, an agreement to which the 
exemption established by this Regulation applies never­
theless has effects which are incompatible with 
Article 101(3) of the Treaty in the territory of that 
Member State, or in a part thereof, and where such 
territory has all the characteristics of a distinct 
geographic market. 

(21) The benefit of this Regulation could be withdrawn 
pursuant to Article 29 of Regulation (EC) No 1/2003, 
for example, where the existence of a research and devel­
opment agreement substantially restricts the scope for 
third parties to carry out research and development in 
the relevant field because of the limited research capacity 
available elsewhere, where because of the particular 
structure of supply, the existence of the research and 
development agreement substantially restricts the access 
of third parties to the market for the contract products 
or contract technologies, where without any objectively 
valid reason, the parties do not exploit the results of the 
joint research and development vis-à-vis third parties, 
where the contract products or contract technologies 
are not subject in the whole or a substantial part of 

the internal market to effective competition from 
products, technologies or processes considered by users 
as equivalent in view of their characteristics, price and 
intended use, or where the existence of the research and 
development agreement would restrict competition in 
innovation or eliminate effective competition in 
research and development on a particular market. 

(22) As research and development agreements are often of a 
long-term nature, especially where the cooperation 
extends to the exploitation of the results, the period of 
validity of this Regulation should be fixed at 12 years, 

HAS ADOPTED THIS REGULATION: 

Article 1 

Definitions 

1. For the purposes of this Regulation, the following 
definitions shall apply: 

(a) ‘research and development agreement’ means an agreement 
entered into between two or more parties which relate to 
the conditions under which those parties pursue: 

(i) joint research and development of contract products or 
contract technologies and joint exploitation of the 
results of that research and development; 

(ii) joint exploitation of the results of research and devel­
opment of contract products or contract technologies 
jointly carried out pursuant to a prior agreement 
between the same parties; 

(iii) joint research and development of contract products or 
contract technologies excluding joint exploitation of 
the results; 

(iv) paid-for research and development of contract 
products or contract technologies and joint 
exploitation of the results of that research and 
development; 

(v) joint exploitation of the results of paid-for research and 
development of contract products or contract tech­
nologies pursuant to a prior agreement between the 
same parties; or 

(vi) paid-for research and development of contract 
products or contract technologies excluding joint 
exploitation of the results; 

(b) ‘agreement’ means an agreement, a decision by an 
association of undertakings or a concerted practice;
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(c) ‘research and development’ means the acquisition of know- 
how relating to products, technologies or processes and the 
carrying out of theoretical analysis, systematic study or 
experimentation, including experimental production, 
technical testing of products or processes, the establishment 
of the necessary facilities and the obtaining of intellectual 
property rights for the results; 

(d) ‘product’ means a good or a service, including both 
intermediary goods or services and final goods or 
services; 

(e) ‘contract technology’ means a technology or process arising 
out of the joint research and development; 

(f) ‘contract product’ means a product arising out of the joint 
research and development or manufactured or provided 
applying the contract technologies; 

(g) ‘exploitation of the results’ means the production or 
distribution of the contract products or the application of 
the contract technologies or the assignment or licensing of 
intellectual property rights or the communication of know- 
how required for such manufacture or application; 

(h) ‘intellectual property rights’ means intellectual property 
rights, including industrial property rights, copyright and 
neighbouring rights; 

(i) ‘know-how’ means a package of non-patented practical 
information, resulting from experience and testing, which 
is secret, substantial and identified; 

(j) ‘secret’, in the context of know-how, means that the know- 
how is not generally known or easily accessible; 

(k) ‘substantial’, in the context of know-how, means that the 
know-how is significant and useful for the manufacture of 
the contract products or the application of the contract 
technologies; 

(l) ‘identified’, in the context of know-how, means that the 
know-how is described in a sufficiently comprehensive 
manner so as to make it possible to verify that it fulfils 
the criteria of secrecy and substantiality; 

(m) ‘joint’, in the context of activities carried out under a 
research and development agreement, means activities 
where the work involved is: 

(i) carried out by a joint team, organisation or 
undertaking; 

(ii) jointly entrusted to a third party; or 

(iii) allocated between the parties by way of specialisation 
in the context of research and development or 
exploitation; 

(n) ‘specialisation in the context of research and development’ 
means that each of the parties is involved in the research 
and development activities covered by the research and 
development agreement and they divide the research and 
development work between them in any way that they 
consider most appropriate; this does not include paid-for 
research and development; 

(o) ‘specialisation in the context of exploitation’ means that the 
parties allocate between them individual tasks such as 
production or distribution, or impose restrictions upon 
each other regarding the exploitation of the results such 
as restrictions in relation to certain territories, customers or 
fields of use; this includes a scenario where only one party 
produces and distributes the contract products on the basis 
of an exclusive licence granted by the other parties; 

(p) ‘paid-for research and development’ means research and 
development that is carried out by one party and 
financed by a financing party; 

(q) ‘financing party’ means a party financing paid-for research 
and development while not carrying out any of the 
research and development activities itself; 

(r) ‘competing undertaking’ means an actual or potential 
competitor; 

(s) ‘actual competitor’ means an undertaking that is supplying 
a product, technology or process capable of being 
improved, substituted or replaced by the contract product 
or the contract technology on the relevant geographic 
market; 

(t) ‘potential competitor’ means an undertaking that, in the 
absence of the research and development agreement, 
would, on realistic grounds and not just as a mere theor­
etical possibility, in case of a small but permanent increase 
in relative prices be likely to undertake, within not more 
than 3 years, the necessary additional investments or other 
necessary switching costs to supply a product, technology 
or process capable of being improved, substituted or 
replaced by the contract product or contract technology 
on the relevant geographic market; 

(u) ‘relevant product market’ means the relevant market for the 
products capable of being improved, substituted or replaced 
by the contract products; 

(v) ‘relevant technology market’ means the relevant market for 
the technologies or processes capable of being improved, 
substituted or replaced by the contract technologies. 

2. For the purposes of this Regulation, the terms ‘under­
taking’ and ‘party’ shall include their respective connected 
undertakings.
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‘Connected undertakings’ means: 

(a) undertakings in which a party to the research and 
development agreement, directly or indirectly: 

(i) has the power to exercise more than half the voting 
rights; 

(ii) has the power to appoint more than half the members 
of the supervisory board, board of management or 
bodies legally representing the undertaking; or 

(iii) has the right to manage the undertaking’s affairs; 

(b) undertakings which directly or indirectly have, over a party 
to the research and development agreement, the rights or 
powers listed in point (a); 

(c) undertakings in which an undertaking referred to in point 
(b) has, directly or indirectly, the rights or powers listed in 
point (a); 

(d) undertakings in which a party to the research and devel­
opment agreement together with one or more of the under­
takings referred to in points (a), (b) or (c), or in which two 
or more of the latter undertakings, jointly have the rights or 
powers listed in point (a); 

(e) undertakings in which the rights or the powers listed in 
point (a) are jointly held by: 

(i) parties to the research and development agreement or 
their respective connected undertakings referred to in 
points (a) to (d); or 

(ii) one or more of the parties to the research and devel­
opment agreement or one or more of their connected 
undertakings referred to in points (a) to (d) and one or 
more third parties. 

Article 2 

Exemption 

1. Pursuant to Article 101(3) of the Treaty and subject to the 
provisions of this Regulation, it is hereby declared that 
Article 101(1) of the Treaty shall not apply to research and 
development agreements. 

This exemption shall apply to the extent that such agreements 
contain restrictions of competition falling within the scope of 
Article 101(1) of the Treaty. 

2. The exemption provided for in paragraph 1 shall apply to 
research and development agreements containing provisions 
which relate to the assignment or licensing of intellectual 
property rights to one or more of the parties or to an entity 
the parties establish to carry out the joint research and devel­
opment, paid-for research and development or joint exploit- 
ation, provided that those provisions do not constitute the 
primary object of such agreements, but are directly related to 
and necessary for their implementation. 

Article 3 

Conditions for exemption 

1. The exemption provided for in Article 2 shall apply 
subject to the conditions set out in paragraphs 2 to 5. 

2. The research and development agreement must stipulate 
that all the parties have full access to the final results of the 
joint research and development or paid-for research and devel­
opment, including any resulting intellectual property rights and 
know-how, for the purposes of further research and devel­
opment and exploitation, as soon as they become available. 
Where the parties limit their rights of exploitation in accordance 
with this Regulation, in particular where they specialise in the 
context of exploitation, access to the results for the purposes of 
exploitation may be limited accordingly. Moreover, research 
institutes, academic bodies, or undertakings which supply 
research and development as a commercial service without 
normally being active in the exploitation of results may agree 
to confine their use of the results for the purposes of further 
research. The research and development agreement may foresee 
that the parties compensate each other for giving access to the 
results for the purposes of further research or exploitation, but 
the compensation must not be so high as to effectively impede 
such access. 

3. Without prejudice to paragraph 2, where the research and 
development agreement provides only for joint research and 
development or paid-for research and development, the 
research and development agreement must stipulate that each 
party must be granted access to any pre-existing know-how of 
the other parties, if this know-how is indispensable for the 
purposes of its exploitation of the results. The research and 
development agreement may foresee that the parties 
compensate each other for giving access to their pre-existing 
know-how, but the compensation must not be so high as to 
effectively impede such access. 

4. Any joint exploitation may only pertain to results which 
are protected by intellectual property rights or constitute know- 
how and which are indispensable for the manufacture of the 
contract products or the application of the contract 
technologies. 

5. Parties charged with the manufacture of the contract 
products by way of specialisation in the context of exploitation 
must be required to fulfil orders for supplies of the contract 
products from the other parties, except where the research and 
development agreement also provides for joint distribution 
within the meaning of point (m)(i) or (ii) of Article 1(1) or 
where the parties have agreed that only the party manufacturing 
the contract products may distribute them. 

Article 4 

Market share threshold and duration of exemption 

1. Where the parties are not competing undertakings, the 
exemption provided for in Article 2 shall apply for the 
duration of the research and development. Where the results 
are jointly exploited, the exemption shall continue to apply for 
7 years from the time the contract products or contract 
technologies are first put on the market within the internal 
market.
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2. Where two or more of the parties are competing under­
takings, the exemption provided for in Article 2 shall apply for 
the period referred to in paragraph 1 of this Article only if, at 
the time the research and development agreement is entered 
into: 

(a) in the case of research and development agreements referred 
to in point (a)(i), (ii) or (iii) of Article 1(1), the combined 
market share of the parties to a research and development 
agreement does not exceed 25 % on the relevant product 
and technology markets; or 

(b) in the case of research and agreements referred to in point 
(a)(iv), (v) or (vi) of Article 1(1), the combined market share 
of the financing party and all the parties with which the 
financing party has entered into research and development 
agreements with regard to the same contract products or 
contract technologies, does not exceed 25 % on the relevant 
product and technology markets. 

3. After the end of the period referred to in paragraph 1, the 
exemption shall continue to apply as long as the combined 
market share of the parties does not exceed 25 % on the 
relevant product and technology markets. 

Article 5 

Hardcore restrictions 

The exemption provided for in Article 2 shall not apply to 
research and development agreements which, directly or 
indirectly, in isolation or in combination with other factors 
under the control of the parties, have as their object any of 
the following: 

(a) the restriction of the freedom of the parties to carry out 
research and development independently or in cooperation 
with third parties in a field unconnected with that to which 
the research and development agreement relates or, after the 
completion of the joint research and development or the 
paid-for research and development, in the field to which it 
relates or in a connected field; 

(b) the limitation of output or sales, with the exception of: 

(i) the setting of production targets where the joint ex- 
ploitation of the results includes the joint production 
of the contract products; 

(ii) the setting of sales targets where the joint exploitation 
of the results includes the joint distribution of the 
contract products or the joint licensing of the 
contract technologies within the meaning of point 
(m)(i) or (ii) of Article 1(1); 

(iii) practices constituting specialisation in the context of 
exploitation; and 

(iv) the restriction of the freedom of the parties to manu­
facture, sell, assign or license products, technologies or 
processes which compete with the contract products or 
contract technologies during the period for which the 
parties have agreed to jointly exploit the results; 

(c) the fixing of prices when selling the contract product or 
licensing the contract technologies to third parties, with 
the exception of the fixing of prices charged to immediate 
customers or the fixing of licence fees charged to immediate 
licensees where the joint exploitation of the results includes 
the joint distribution of the contract products or the joint 
licensing of the contract technologies within the meaning of 
point (m)(i) or (ii) of Article 1(1); 

(d) the restriction of the territory in which, or of the customers 
to whom, the parties may passively sell the contract 
products or license the contract technologies, with the 
exception of the requirement to exclusively license the 
results to another party; 

(e) the requirement not to make any, or to limit, active sales of 
the contract products or contract technologies in territories 
or to customers which have not been exclusively allocated 
to one of the parties by way of specialisation in the context 
of exploitation; 

(f) the requirement to refuse to meet demand from customers 
in the parties’ respective territories, or from customers 
otherwise allocated between the parties by way of special­
isation in the context of exploitation, who would market 
the contract products in other territories within the internal 
market; 

(g) the requirement to make it difficult for users or resellers to 
obtain the contract products from other resellers within the 
internal market. 

Article 6 

Excluded restrictions 

The exemption provided for in Article 2 shall not apply to the 
following obligations contained in research and development 
agreements: 

(a) the obligation not to challenge after completion of the 
research and development the validity of intellectual 
property rights which the parties hold in the internal 
market and which are relevant to the research and devel­
opment or, after the expiry of the research and development 
agreement, the validity of intellectual property rights which 
the parties hold in the internal market and which protect 
the results of the research and development, without 
prejudice to the possibility to provide for termination of 
the research and development agreement in the event of 
one of the parties challenging the validity of such 
intellectual property rights; 

(b) the obligation not to grant licences to third parties to 
manufacture the contract products or to apply the 
contract technologies unless the agreement provides for 
the exploitation of the results of the joint research and 
development or paid-for research and development by at 
least one of the parties and such exploitation takes place 
in the internal market vis-à-vis third parties.
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Article 7 

Application of the market share threshold 

For the purposes of applying the market share threshold 
provided for in Article 4 the following rules shall apply: 

(a) the market share shall be calculated on the basis of the 
market sales value; if market sales value data are not 
available, estimates based on other reliable market 
information, including market sales volumes, may be used 
to establish the market share of the parties; 

(b) the market share shall be calculated on the basis of data 
relating to the preceding calendar year; 

(c) the market share held by the undertakings referred to in 
point (e) of the second subparagraph of Article 1(2) shall be 
apportioned equally to each undertaking having the rights 
or the powers listed in point (a) of that subparagraph; 

(d) if the market share referred to in Article 4(3) is initially not 
more than 25 % but subsequently rises above that level 
without exceeding 30 %, the exemption provided for in 
Article 2 shall continue to apply for a period of two 
consecutive calendar years following the year in which the 
25 % threshold was first exceeded; 

(e) if the market share referred to in Article 4(3) is initially not 
more than 25 % but subsequently rises above 30 %, the 
exemption provided for in Article 2 shall continue to 
apply for a period of one calendar year following the year 
in which the level of 30 % was first exceeded; 

(f) the benefit of points (d) and (e) may not be combined so as 
to exceed a period of two calendar years. 

Article 8 

Transitional period 

The prohibition laid down in Article 101(1) of the Treaty shall 
not apply during the period from 1 January 2011 to 
31 December 2012 in respect of agreements already in force 
on 31 December 2010 which do not satisfy the conditions for 
exemption provided for in this Regulation but which satisfy the 
conditions for exemption provided for in Regulation (EC) No 
2659/2000. 

Article 9 

Period of validity 

This Regulation shall enter into force on 1 January 2011. 

It shall expire on 31 December 2022. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 14 December 2010. 

For the Commission 
The President 

José Manuel BARROSO
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COMMISSION REGULATION (EU) No 1218/2010 

of 14 December 2010 

on the application of Article 101(3) of the Treaty on the Functioning of the European Union to 
certain categories of specialisation agreements 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Regulation (EEC) No 2821/71 of the Council 
of 20 December 1971 on application of Article 85(3) of the 
Treaty to categories of agreements, decisions and concerted 
practices ( 1 ), 

Having published a draft of this Regulation, 

After consulting the Advisory Committee on Restrictive 
Practices and Dominant Positions, 

Whereas: 

(1) Regulation (EEC) No 2821/71 empowers the 
Commission to apply Article 101(3) of the Treaty on 
the Functioning of the European Union (*) by regulation 
to certain categories of agreements, decisions and 
concerted practices falling within the scope of 
Article 101(1) of the Treaty which have as their object 
specialisation, including agreements necessary for 
achieving it. 

(2) Commission Regulation (EC) No 2658/2000 of 
29 November 2000 on the application of Article 81(3) 
of the Treaty to categories of specialisation agreements ( 2 ) 
defines categories of specialisation agreements which the 
Commission regarded as normally satisfying the 
conditions laid down in Article 101(3) of the Treaty. 
In view of the overall positive experience with the appli­
cation of that Regulation, which expires on 31 December 
2010, and taking into account further experience 
acquired since its adoption, it is appropriate to adopt a 
new block exemption regulation. 

___________ 
( 1 ) OJ L 285, 29.12.1971, p. 46. 
( 2 ) OJ L 304, 5.12.2000, p. 3. 
(*) With effect from 1 December 2009, Article 81 of the EC Treaty has 

become Article 101 of the Treaty on the Functioning of the 
European Union (TFEU). The two Articles are, in substance, identical. 
For the purposes of this Regulation, references to Article 101 of the 
TFEU should be understood as references to Article 81 of the EC 
Treaty where appropriate. The TFEU also introduced certain changes 
in terminology, such as the replacement of ‘Community’ by ‘Union’ 
and ‘common market’ by ‘internal market’. The terminology of the 
TFEU will be used throughout this Regulation. 

(3) This Regulation should meet the two requirements of 
ensuring effective protection of competition and 
providing adequate legal security for undertakings. The 
pursuit of those objectives should take account of the 
need to simplify administrative supervision and the legis­
lative framework to as great an extent as possible. Below 
a certain level of market power it can in general be 
presumed, for the application of Article 101(3) of the 
Treaty, that the positive effects of specialisation 
agreements will outweigh any negative effects on 
competition. 

(4) For the application of Article 101(3) of the Treaty by 
regulation, it is not necessary to define those agreements 
which are capable of falling within Article 101(1) of the 
Treaty. In the individual assessment of agreements under 
Article 101(1) of the Treaty, account has to be taken of 
several factors, and in particular the market structure on 
the relevant market. 

(5) The benefit of the exemption established by this Regu­
lation should be limited to those agreements for which it 
can be assumed with sufficient certainty that they satisfy 
the conditions of Article 101(3) of the Treaty. 

(6) Agreements on specialisation in production are most 
likely to contribute to improving the production or 
distribution of goods if the parties have complementary 
skills, assets or activities, because they can concentrate on 
the manufacture of certain products and thus operate 
more efficiently and supply the products more cheaply. 
The same can generally be said about agreements on 
specialisation in the preparation of services. Given 
effective competition, it is likely that consumers will 
receive a fair share of the resulting benefits. 

(7) Such advantages can arise from agreements whereby one 
party fully or partly gives up the manufacture of certain 
products or preparation of certain services in favour of 
another party (unilateral specialisation), from agreements 
whereby each party fully or partly gives up the manu­
facture of certain products or preparation of certain 
services in favour of another party (reciprocal special­
isation) and from agreements whereby the parties
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undertake to jointly manufacture certain products or 
prepare certain services (joint production). In the 
context of this Regulation, the concepts of unilateral 
and reciprocal specialisation do not require a party to 
reduce capacity, as it is sufficient if they reduce their 
production volumes. The concept of joint production, 
however, does not require the parties to reduce their 
individual production activities outside the scope of 
their envisaged joint production arrangement. 

(8) The nature of unilateral and reciprocal specialisation 
agreements presupposes that the parties are active on 
the same product market. It is not necessary for the 
parties to be active on the same geographic market. 
Consequently, the application of this Regulation to 
unilateral and reciprocal specialisation agreements 
should be limited to scenarios where the parties are 
active on the same product market. Joint production 
agreements can be entered into by parties who are 
already active on the same product market but also by 
parties who wish to enter a product market by way of 
the agreement. Therefore, joint production agreements 
should fall within the scope of this Regulation irre­
spective of whether the parties are already active in the 
same product market. 

(9) To ensure that the benefits of specialisation will 
materialise without one party leaving the market down­
stream of production entirely, unilateral and reciprocal 
specialisation agreements should only be covered by 
this Regulation where they provide for supply and 
purchase obligations or joint distribution. Supply and 
purchase obligations may, but do not have to, be of an 
exclusive nature. 

(10) It can be presumed that, where the parties’ share of the 
relevant market for the products which are the subject 
matter of a specialisation agreement does not exceed a 
certain level, the agreements will, as a general rule, give 
rise to economic benefits in the form of economies of 
scale or scope or better production technologies, while 
allowing consumers a fair share of the resulting benefits. 
However, where the products manufactured under a 
specialisation agreement are intermediary products 
which one or more of the parties fully or partly use as 
an input for their own production of certain downstream 
products which they subsequently sell on the market, the 
exemption conferred by this Regulation should also be 
conditional on the parties’ share on the relevant market 
for these downstream products not exceeding a certain 
level. In such a case, merely looking at the parties’ market 
share at the level of the intermediary product would 
ignore the potential risk of foreclosing or increasing 
the price of inputs for competitors at the level of the 
downstream products. However, there is no presumption 
that specialisation agreements are either caught by 
Article 101(1) of the Treaty or that they fail to satisfy 
the conditions of Article 101(3) of the Treaty once the 
market share threshold set out in this Regulation is 

exceeded or other conditions of this Regulation are not 
met. In such cases, an individual assessment of the 
specialisation agreement needs to be conducted under 
Article 101 of the Treaty. 

(11) This Regulation should not exempt agreements 
containing restrictions which are not indispensable to 
the attainment of the positive effects generated by a 
specialisation agreement. In principle, agreements 
containing certain types of severe restrictions of 
competition relating to the fixing of prices charged to 
third parties, limitation of output or sales, and allocation 
of markets or customers should be excluded from the 
benefit of the exemption established by this Regulation 
irrespective of the market share of the parties. 

(12) The market share limitation, the non-exemption of 
certain agreements and the conditions provided for in 
this Regulation normally ensure that the agreements to 
which the block exemption applies do not enable the 
parties to eliminate competition in respect of a 
substantial part of the products or services in question. 

(13) The Commission may withdraw the benefit of this Regu­
lation, pursuant to Article 29(1) of Council Regulation 
(EC) No 1/2003 of 16 December 2002 on the imple­
mentation of the rules on competition laid down in 
Articles 81 and 82 of the Treaty ( 1 ), where it finds in a 
particular case that an agreement to which the exemption 
provided for in this Regulation applies nevertheless has 
effects which are incompatible with Article 101(3) of the 
Treaty. 

(14) The competition authority of a Member State may 
withdraw the benefit of this Regulation pursuant to 
Article 29(2) of Regulation (EC) No 1/2003 in respect 
of the territory of that Member State, or a part thereof 
where, in a particular case, an agreement to which the 
exemption established by this Regulation applies never­
theless has effects which are incompatible with 
Article 101(3) of the Treaty in the territory of that 
Member State, or in a part thereof, and where such 
territory has all the characteristics of a distinct 
geographic market. 

(15) The benefit of this Regulation could be withdrawn 
pursuant to Article 29 of Regulation (EC) No 1/2003 
where, for example, the relevant market is very concen­
trated and competition is already weak, in particular 
because of the individual market positions of other 
market participants or links between other market 
participants created by parallel specialisation agreements.
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(16) In order to facilitate the conclusion of specialisation 
agreements, which can have a bearing on the structure 
of the parties, the period of validity of this Regulation 
should be fixed at 12 years, 

HAS ADOPTED THIS REGULATION: 

Article 1 

Definitions 

1. For the purposes of this Regulation, the following defi­
nitions shall apply: 

(a) ‘specialisation agreement’ means a unilateral specialisation 
agreement, a reciprocal specialisation agreement or a joint 
production agreement; 

(b) ‘unilateral specialisation agreement’ means an agreement 
between two parties which are active on the same 
product market by virtue of which one party agrees to 
fully or partly cease production of certain products or to 
refrain from producing those products and to purchase 
them from the other party, who agrees to produce and 
supply those products; 

(c) ‘reciprocal specialisation agreement’ means an agreement 
between two or more parties which are active on the 
same product market, by virtue of which two or more 
parties on a reciprocal basis agree to fully or partly cease 
or refrain from producing certain but different products 
and to purchase these products from the other parties, 
who agree to produce and supply them; 

(d) ‘joint production agreement’ means an agreement by virtue 
of which two or more parties agree to produce certain 
products jointly; 

(e) ‘agreement’ means an agreement, a decision by an 
association of undertakings or a concerted practice; 

(f) ‘product’ means a good or a service, including both inter­
mediary goods or services and final goods or services, with 
the exception of distribution and rental services; 

(g) ‘production’ means the manufacture of goods or the prep­
aration of services and includes production by way of 
subcontracting; 

(h) ‘preparation of services’ means activities upstream of the 
provision of services to customers; 

(i) ‘relevant market’ means the relevant product and 
geographic market to which the specialisation products 

belong, and, in addition, where the specialisation 
products are intermediary products which one or more 
of the parties fully or partly use captively for the 
production of downstream products, the relevant product 
and geographic market to which the downstream products 
belong; 

(j) ‘specialisation product’ means a product which is produced 
under a specialisation agreement; 

(k) ‘downstream product’ means a product for which a special­
isation product is used by one or more of the parties as an 
input and which is sold by those parties on the market; 

(l) ‘competing undertaking’ means an actual or potential 
competitor; 

(m) ‘actual competitor’ means an undertaking that is active on 
the same relevant market; 

(n) ‘potential competitor’ means an undertaking that, in the 
absence of the specialisation agreement, would, on 
realistic grounds and not just as a mere theoretical possi­
bility, in case of a small but permanent increase in relative 
prices be likely to undertake, within not more than 3 years, 
the necessary additional investments or other necessary 
switching costs to enter the relevant market; 

(o) ‘exclusive supply obligation’ means an obligation not to 
supply a competing undertaking other than a party to 
the agreement with the specialisation product; 

(p) ‘exclusive purchase obligation’ means an obligation to 
purchase the specialisation product only from a party to 
the agreement; 

(q) ‘joint’, in the context of distribution, means that the parties: 

(i) carry out the distribution of the products by way of a 
joint team, organisation or undertaking; or 

(ii) appoint a third party distributor on an exclusive or 
non-exclusive basis, provided that the third party is 
not a competing undertaking; 

(r) ‘distribution’ means distribution, including the sale of goods 
and the provision of services. 

2. For the purposes of this Regulation, the terms ‘under­
taking’ and ‘party’ shall include their respective connected 
undertakings.
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‘Connected undertakings’ means: 

(a) undertakings in which a party to the specialisation 
agreement, directly or indirectly: 

(i) has the power to exercise more than half the voting 
rights; 

(ii) has the power to appoint more than half the members 
of the supervisory board, board of management or 
bodies legally representing the undertaking; or 

(iii) has the right to manage the undertaking’s affairs; 

(b) undertakings which directly or indirectly have, over a party 
to the specialisation agreement, the rights or powers listed 
in point (a); 

(c) undertakings in which an undertaking referred to in point 
(b) has, directly or indirectly, the rights or powers listed in 
point (a); 

(d) undertakings in which a party to the specialisation 
agreement together with one or more of the undertakings 
referred to in points (a), (b) or (c), or in which two or more 
of the latter undertakings, jointly have the rights or powers 
listed in point (a); 

(e) undertakings in which the rights or the powers listed in 
point (a) are jointly held by: 

(i) parties to the specialisation agreement or their respective 
connected undertakings referred to in points (a) to (d); 
or 

(ii) one or more of the parties to the specialisation 
agreement or one or more of their connected under­
takings referred to in points (a) to (d) and one or 
more third parties. 

Article 2 

Exemption 

1. Pursuant to Article 101(3) of the Treaty and subject to the 
provisions of this Regulation, it is hereby declared that 
Article 101(1) of the Treaty shall not apply to specialisation 
agreements. 

This exemption shall apply to the extent that such agreements 
contain restrictions of competition falling within the scope of 
Article 101(1) of the Treaty. 

2. The exemption provided for in paragraph 1 shall apply to 
specialisation agreements containing provisions which relate to 
the assignment or licensing of intellectual property rights to one 
or more of the parties, provided that those provisions do not 

constitute the primary object of such agreements, but are 
directly related to and necessary for their implementation. 

3. The exemption provided for in paragraph 1 shall apply to 
specialisation agreements whereby: 

(a) the parties accept an exclusive purchase or exclusive supply 
obligation; or 

(b) the parties do not independently sell the specialisation 
products but jointly distribute those products. 

Article 3 

Market share threshold 

The exemption provided for in Article 2 shall apply on 
condition that the combined market share of the parties does 
not exceed 20 % on any relevant market. 

Article 4 

Hardcore restrictions 

The exemption provided for in Article 2 shall not apply to 
specialisation agreements which, directly or indirectly, in 
isolation or in combination with other factors under the 
control of the parties, have as their object any of the following: 

(a) the fixing of prices when selling the products to third 
parties with the exception of the fixing of prices charged 
to immediate customers in the context of joint distribution; 

(b) the limitation of output or sales with the exception of: 

(i) provisions on the agreed amount of products in the 
context of unilateral or reciprocal specialisation 
agreements or the setting of the capacity and production 
volume in the context of a joint production agreement; 
and 

(ii) the setting of sales targets in the context of joint 
distribution; 

(c) the allocation of markets or customers. 

Article 5 

Application of the market share threshold 

For the purposes of applying the market share threshold 
provided for in Article 3 the following rules shall apply: 

(a) the market share shall be calculated on the basis of the 
market sales value; if market sales value data are not 
available, estimates based on other reliable market 
information, including market sales volumes, may be used 
to establish the market share of the parties;
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(b) the market share shall be calculated on the basis of data 
relating to the preceding calendar year; 

(c) the market share held by the undertakings referred to in 
point (e) of the second subparagraph of Article 1(2) shall be 
apportioned equally to each undertaking having the rights 
or the powers listed in point (a) of that subparagraph; 

(d) if the market share referred to in Article 3 is initially not 
more than 20 % but subsequently rises above that level 
without exceeding 25 %, the exemption provided for in 
Article 2 shall continue to apply for a period of 2 
consecutive calendar years following the year in which the 
20 % threshold was first exceeded; 

(e) if the market share referred to in Article 3 is initially not 
more than 20 % but subsequently rises above 25 %, the 
exemption provided for in Article 2 shall continue to 
apply for a period of 1 calendar year following the year 
in which the level of 25 % was first exceeded; 

(f) the benefit of points (d) and (e) may not be combined so as 
to exceed a period of 2 calendar years. 

Article 6 

Transitional period 

The prohibition laid down in Article 101(1) of the Treaty shall 
not apply during the period from 1 January 2011 to 
31 December 2012 in respect of agreements already in force 
on 31 December 2010 which do not satisfy the conditions for 
exemption provided for in this Regulation but which satisfy the 
conditions for exemption provided for in Regulation (EC) 
No 2658/2000. 

Article 7 

Period of validity 

This Regulation shall enter into force on 1 January 2011. 

It shall expire on 31 December 2022. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 14 December 2010. 

For the Commission 
The President 

José Manuel BARROSO
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COMMISSION REGULATION (EC) No 772/2004
of 27 April 2004

on the application of Article 81(3) of the Treaty to categories of technology transfer agreements

(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Com-
munity,

Having regard to Council Regulation No 19/65/EEC of 2 March
1965 on application of Article 85(3) of the Treaty to certain
categories of agreements and concerted practices (1), and in par-
ticular Article 1 thereof,

Having published a draft of this Regulation (2),

After consulting the Advisory Committee on Restrictive Prac-
tices and Dominant Positions,

Whereas:

(1) Regulation No 19/65/EEC empowers the Commission to
apply Article 81(3) of the Treaty by Regulation to
certain categories of technology transfer agreements and
corresponding concerted practices to which only two
undertakings are party which fall within Article 81(1).

(2) Pursuant to Regulation No 19/65/EEC, the Commission
has, in particular, adopted Regulation (EC) No 240/96 of
31 January 1996 on the application of Article 85(3) of
the Treaty to certain categories of technology transfer
agreements (3).

(3) On 20 December 2001 the Commission published an
evaluation report on the transfer of technology block
exemption Regulation (EC) No 240/96 (4). This generated
a public debate on the application of Regulation (EC) No
240/96 and on the application in general of Article
81(1) and (3) of the Treaty to technology transfer agree-
ments. The response to the evaluation report from
Member States and third parties has been generally in
favour of reform of Community competition policy on
technology transfer agreements. It is therefore appro-
priate to repeal Regulation (EC) No 240/96.

(4) This Regulation should meet the two requirements of
ensuring effective competition and providing adequate
legal security for undertakings. The pursuit of these
objectives should take account of the need to simplify
the regulatory framework and its application. It is appro-
priate to move away from the approach of listing
exempted clauses and to place greater emphasis on
defining the categories of agreements which are
exempted up to a certain level of market power and on
specifying the restrictions or clauses which are not to be
contained in such agreements. This is consistent with an
economics-based approach which assesses the impact of
agreements on the relevant market. It is also consistent
with such an approach to make a distinction between
agreements between competitors and agreements
between non-competitors.

(5) Technology transfer agreements concern the licensing of
technology. Such agreements will usually improve
economic efficiency and be pro-competitive as they can
reduce duplication of research and development,
strengthen the incentive for the initial research and
development, spur incremental innovation, facilitate
diffusion and generate product market competition.

(6) The likelihood that such efficiency-enhancing and pro-
competitive effects will outweigh any anti-competitive
effects due to restrictions contained in technology
transfer agreements depends on the degree of market
power of the undertakings concerned and, therefore, on
the extent to which those undertakings face competition
from undertakings owning substitute technologies or
undertakings producing substitute products.

(7) This Regulation should only deal with agreements where
the licensor permits the licensee to exploit the licensed
technology, possibly after further research and develop-
ment by the licensee, for the production of goods or
services. It should not deal with licensing agreements for
the purpose of subcontracting research and develop-
ment. It should also not deal with licensing agreements
to set up technology pools, that is to say, agreements for
the pooling of technologies with the purpose of licen-
sing the created package of intellectual property rights
to third parties.
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(8) For the application of Article 81(3) by regulation, it is
not necessary to define those technology transfer agree-
ments that are capable of falling within Article 81(1). In
the individual assessment of agreements pursuant to
Article 81(1), account has to be taken of several factors,
and in particular the structure and the dynamics of the
relevant technology and product markets.

(9) The benefit of the block exemption established by this
Regulation should be limited to those agreements which
can be assumed with sufficient certainty to satisfy the
conditions of Article 81(3). In order to attain the benefits
and objectives of technology transfer, the benefit of this
Regulation should also apply to provisions contained in
technology transfer agreements that do not constitute
the primary object of such agreements, but are directly
related to the application of the licensed technology.

(10) For technology transfer agreements between competitors
it can be presumed that, where the combined share of
the relevant markets accounted for by the parties does
not exceed 20 % and the agreements do not contain
certain severely anti-competitive restraints, they generally
lead to an improvement in production or distribution
and allow consumers a fair share of the resulting bene-
fits.

(11) For technology transfer agreements between non-compe-
titors it can be presumed that, where the individual
share of the relevant markets accounted for by each of
the parties does not exceed 30 % and the agreements do
not contain certain severely anti-competitive restraints,
they generally lead to an improvement in production or
distribution and allow consumers a fair share of the
resulting benefits.

(12) There can be no presumption that above these market-
share thresholds technology transfer agreements do fall
within the scope of Article 81(1). For instance, an exclu-
sive licensing agreement between non-competing under-
takings does often not fall within the scope of Article
81(1). There can also be no presumption that, above
these market-share thresholds, technology transfer agree-
ments falling within the scope of Article 81(1) will not
satisfy the conditions for exemption. However, it can
also not be presumed that they will usually give rise to
objective advantages of such a character and size as to
compensate for the disadvantages which they create for
competition.

(13) This Regulation should not exempt technology transfer
agreements containing restrictions which are not indis-
pensable to the improvement of production or distribu-
tion. In particular, technology transfer agreements
containing certain severely anti-competitive restraints
such as the fixing of prices charged to third parties

should be excluded from the benefit of the block exemp-
tion established by this Regulation irrespective of the
market shares of the undertakings concerned. In the case
of such hardcore restrictions the whole agreement
should be excluded from the benefit of the block exemp-
tion.

(14) In order to protect incentives to innovate and the appro-
priate application of intellectual property rights, certain
restrictions should be excluded from the block exemp-
tion. In particular exclusive grant back obligations for
severable improvements should be excluded. Where
such a restriction is included in a licence agreement only
the restriction in question should be excluded from the
benefit of the block exemption.

(15) The market-share thresholds, the non-exemption of tech-
nology transfer agreements containing severely anti-
competitive restraints and the excluded restrictions
provided for in this Regulation will normally ensure that
the agreements to which the block exemption applies do
not enable the participating undertakings to eliminate
competition in respect of a substantial part of the
products in question.

(16) In particular cases in which the agreements falling under
this Regulation nevertheless have effects incompatible
with Article 81(3), the Commission should be able to
withdraw the benefit of the block exemption. This may
occur in particular where the incentives to innovate are
reduced or where access to markets is hindered.

(17) Council Regulation (EC) No 1/2003 of 16 December
2002 on the implementation of the rules on competition
laid down in Articles 81 and 82 of the Treaty (1)
empowers the competent authorities of Member States
to withdraw the benefit of the block exemption in
respect of technology transfer agreements having effects
incompatible with Article 81(3), where such effects are
felt in their respective territory, or in a part thereof, and
where such territory has the characteristics of a distinct
geographic market. Member States must ensure that the
exercise of this power of withdrawal does not prejudice
the uniform application throughout the common market
of the Community competition rules or the full effect of
the measures adopted in implementation of those rules.

(18) In order to strengthen supervision of parallel networks
of technology transfer agreements which have similar
restrictive effects and which cover more than 50 % of a
given market, the Commission should be able to declare
this Regulation inapplicable to technology transfer agree-
ments containing specific restraints relating to the
market concerned, thereby restoring the full application
of Article 81 to such agreements.
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(19) This Regulation should cover only technology transfer
agreements between a licensor and a licensee. It should
cover such agreements even if conditions are stipulated
for more than one level of trade, by, for instance,
requiring the licensee to set up a particular distribution
system and specifying the obligations the licensee must
or may impose on resellers of the products produced
under the licence. However, such conditions and obliga-
tions should comply with the competition rules applic-
able to supply and distribution agreements. Supply and
distribution agreements concluded between a licensee
and its buyers should not be exempted by this Regu-
lation.

(20) This Regulation is without prejudice to the application
of Article 82 of the Treaty,

HAS ADOPTED THIS REGULATION:

Article 1

Definitions

1. For the purposes of this Regulation, the following defini-
tions shall apply:

(a) ‘agreement’ means an agreement, a decision of an associa-
tion of undertakings or a concerted practice;

(b) ‘technology transfer agreement’ means a patent licensing
agreement, a know-how licensing agreement, a software
copyright licensing agreement or a mixed patent, know-
how or software copyright licensing agreement, including
any such agreement containing provisions which relate to
the sale and purchase of products or which relate to the
licensing of other intellectual property rights or the assign-
ment of intellectual property rights, provided that those
provisions do not constitute the primary object of the
agreement and are directly related to the production of the
contract products; assignments of patents, know-how, soft-
ware copyright or a combination thereof where part of the
risk associated with the exploitation of the technology
remains with the assignor, in particular where the sum
payable in consideration of the assignment is dependent
on the turnover obtained by the assignee in respect of
products produced with the assigned technology, the quan-
tity of such products produced or the number of opera-
tions carried out employing the technology, shall also be
deemed to be technology transfer agreements;

(c) ‘reciprocal agreement’ means a technology transfer agree-
ment where two undertakings grant each other, in the
same or separate contracts, a patent licence, a know-how

licence, a software copyright licence or a mixed patent,
know-how or software copyright licence and where these
licences concern competing technologies or can be used
for the production of competing products;

(d) ‘non-reciprocal agreement’ means a technology transfer
agreement where one undertaking grants another under-
taking a patent licence, a know-how licence, a software
copyright licence or a mixed patent, know-how or soft-
ware copyright licence, or where two undertakings grant
each other such a licence but where these licences do not
concern competing technologies and cannot be used for
the production of competing products;

(e) ‘product’ means a good or a service, including both inter-
mediary goods and services and final goods and services;

(f) ‘contract products’ means products produced with the
licensed technology;

(g) ‘intellectual property rights’ includes industrial property
rights, know-how, copyright and neighbouring rights;

(h) ‘patents’ means patents, patent applications, utility models,
applications for registration of utility models, designs,
topographies of semiconductor products, supplementary
protection certificates for medicinal products or other
products for which such supplementary protection certifi-
cates may be obtained and plant breeder's certificates;

(i) ‘know-how’ means a package of non-patented practical
information, resulting from experience and testing, which
is:

(i) secret, that is to say, not generally known or easily
accessible,

(ii) substantial, that is to say, significant and useful for the
production of the contract products, and

(iii) identified, that is to say, described in a sufficiently
comprehensive manner so as to make it possible to
verify that it fulfils the criteria of secrecy and substan-
tiality;

(j) ‘competing undertakings’ means undertakings which
compete on the relevant technology market and/or the
relevant product market, that is to say:

(i) competing undertakings on the relevant technology
market, being undertakings which license out
competing technologies without infringing each others'
intellectual property rights (actual competitors on the
technology market); the relevant technology market
includes technologies which are regarded by the licen-
sees as interchangeable with or substitutable for the
licensed technology, by reason of the technologies'
characteristics, their royalties and their intended use,
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(ii) competing undertakings on the relevant product
market, being undertakings which, in the absence of
the technology transfer agreement, are both active on
the relevant product and geographic market(s) on
which the contract products are sold without
infringing each others' intellectual property rights
(actual competitors on the product market) or would,
on realistic grounds, undertake the necessary additional
investments or other necessary switching costs so that
they could timely enter, without infringing each others'
intellectual property rights, the(se) relevant product
and geographic market(s) in response to a small and
permanent increase in relative prices (potential compe-
titors on the product market); the relevant product
market comprises products which are regarded by the
buyers as interchangeable with or substitutable for the
contract products, by reason of the products' charac-
teristics, their prices and their intended use;

(k) ‘selective distribution system’ means a distribution system
where the licensor undertakes to license the production of
the contract products only to licensees selected on the
basis of specified criteria and where these licensees under-
take not to sell the contract products to unauthorised
distributors;

(l) ‘exclusive territory’ means a territory in which only one
undertaking is allowed to produce the contract products
with the licensed technology, without prejudice to the
possibility of allowing within that territory another
licensee to produce the contract products only for a par-
ticular customer where this second licence was granted in
order to create an alternative source of supply for that
customer;

(m) ‘exclusive customer group’ means a group of customers to
which only one undertaking is allowed actively to sell the
contract products produced with the licensed technology;

(n) ‘severable improvement’ means an improvement that can
be exploited without infringing the licensed technology.

2. The terms ‘undertaking’, ‘licensor’ and ‘licensee’ shall
include their respective connected undertakings.

‘Connected undertakings’ means:

(a) undertakings in which a party to the agreement, directly or
indirectly:

(i) has the power to exercise more than half the voting
rights, or

(ii) has the power to appoint more than half the members
of the supervisory board, board of management or
bodies legally representing the undertaking, or

(iii) has the right to manage the undertaking's affairs;

(b) undertakings which directly or indirectly have, over a party
to the agreement, the rights or powers listed in (a);

(c) undertakings in which an undertaking referred to in (b) has,
directly or indirectly, the rights or powers listed in (a);

(d) undertakings in which a party to the agreement together
with one or more of the undertakings referred to in (a), (b)
or (c), or in which two or more of the latter undertakings,
jointly have the rights or powers listed in (a);

(e) undertakings in which the rights or the powers listed in (a)
are jointly held by:

(i) parties to the agreement or their respective connected
undertakings referred to in (a) to (d), or

(ii) one or more of the parties to the agreement or one or
more of their connected undertakings referred to in (a)
to (d) and one or more third parties.

Article 2

Exemption

Pursuant to Article 81(3) of the Treaty and subject to the provi-
sions of this Regulation, it is hereby declared that Article 81(1)
of the Treaty shall not apply to technology transfer agreements
entered into between two undertakings permitting the produc-
tion of contract products.

This exemption shall apply to the extent that such agreements
contain restrictions of competition falling within the scope of
Article 81(1). The exemption shall apply for as long as the
intellectual property right in the licensed technology has not
expired, lapsed or been declared invalid or, in the case of
know-how, for as long as the know-how remains secret, except
in the event where the know-how becomes publicly known as
a result of action by the licensee, in which case the exemption
shall apply for the duration of the agreement.

Article 3

Market-share thresholds

1. Where the undertakings party to the agreement are
competing undertakings, the exemption provided for in Article
2 shall apply on condition that the combined market share of
the parties does not exceed 20 % on the affected relevant tech-
nology and product market.

2. Where the undertakings party to the agreement are not
competing undertakings, the exemption provided for in Article
2 shall apply on condition that the market share of each of the
parties does not exceed 30 % on the affected relevant tech-
nology and product market.

3. For the purposes of paragraphs 1 and 2, the market share
of a party on the relevant technology market(s) is defined in
terms of the presence of the licensed technology on the rele-
vant product market(s). A licensor's market share on the rele-
vant technology market shall be the combined market share on
the relevant product market of the contract products produced
by the licensor and its licensees.
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Article 4

Hardcore restrictions

1. Where the undertakings party to the agreement are
competing undertakings, the exemption provided for in Article
2 shall not apply to agreements which, directly or indirectly, in
isolation or in combination with other factors under the
control of the parties, have as their object:

(a) the restriction of a party's ability to determine its prices
when selling products to third parties;

(b) the limitation of output, except limitations on the output of
contract products imposed on the licensee in a non-reci-
procal agreement or imposed on only one of the licensees
in a reciprocal agreement;

(c) the allocation of markets or customers except:

(i) the obligation on the licensee(s) to produce with the
licensed technology only within one or more technical
fields of use or one or more product markets,

(ii) the obligation on the licensor and/or the licensee, in a
non-reciprocal agreement, not to produce with the
licensed technology within one or more technical
fields of use or one or more product markets or one
or more exclusive territories reserved for the other
party,

(iii) the obligation on the licensor not to license the tech-
nology to another licensee in a particular territory,

(iv) the restriction, in a non-reciprocal agreement, of
active and/or passive sales by the licensee and/or the
licensor into the exclusive territory or to the exclusive
customer group reserved for the other party,

(v) the restriction, in a non-reciprocal agreement, of
active sales by the licensee into the exclusive territory
or to the exclusive customer group allocated by the
licensor to another licensee provided the latter was
not a competing undertaking of the licensor at the
time of the conclusion of its own licence,

(vi) the obligation on the licensee to produce the contract
products only for its own use provided that the
licensee is not restricted in selling the contract
products actively and passively as spare parts for its
own products,

(vii) the obligation on the licensee, in a non-reciprocal
agreement, to produce the contract products only for
a particular customer, where the licence was granted
in order to create an alternative source of supply for
that customer;

(d) the restriction of the licensee's ability to exploit its own
technology or the restriction of the ability of any of the
parties to the agreement to carry out research and develop-
ment, unless such latter restriction is indispensable to
prevent the disclosure of the licensed know-how to third
parties.

2. Where the undertakings party to the agreement are not
competing undertakings, the exemption provided for in Article
2 shall not apply to agreements which, directly or indirectly, in
isolation or in combination with other factors under the
control of the parties, have as their object:

(a) the restriction of a party's ability to determine its prices
when selling products to third parties, without prejudice to
the possibility of imposing a maximum sale price or recom-
mending a sale price, provided that it does not amount to a
fixed or minimum sale price as a result of pressure from, or
incentives offered by, any of the parties;

(b) the restriction of the territory into which, or of the custo-
mers to whom, the licensee may passively sell the contract
products, except:

(i) the restriction of passive sales into an exclusive terri-
tory or to an exclusive customer group reserved for
the licensor,

(ii) the restriction of passive sales into an exclusive terri-
tory or to an exclusive customer group allocated by
the licensor to another licensee during the first two
years that this other licensee is selling the contract
products in that territory or to that customer group,

(iii) the obligation to produce the contract products only
for its own use provided that the licensee is not
restricted in selling the contract products actively and
passively as spare parts for its own products,

(iv) the obligation to produce the contract products only
for a particular customer, where the licence was
granted in order to create an alternative source of
supply for that customer,

(v) the restriction of sales to end-users by a licensee oper-
ating at the wholesale level of trade,

(vi) the restriction of sales to unauthorised distributors by
the members of a selective distribution system;

(c) the restriction of active or passive sales to end-users by a
licensee which is a member of a selective distribution
system and which operates at the retail level, without preju-
dice to the possibility of prohibiting a member of the
system from operating out of an unauthorised place of
establishment.

3. Where the undertakings party to the agreement are not
competing undertakings at the time of the conclusion of the
agreement but become competing undertakings afterwards,
paragraph 2 and not paragraph 1 shall apply for the full life of
the agreement unless the agreement is subsequently amended
in any material respect.
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Article 5

Excluded restrictions

1. The exemption provided for in Article 2 shall not apply
to any of the following obligations contained in technology
transfer agreements:

(a) any direct or indirect obligation on the licensee to grant an
exclusive licence to the licensor or to a third party desig-
nated by the licensor in respect of its own severable
improvements to or its own new applications of the
licensed technology;

(b) any direct or indirect obligation on the licensee to assign,
in whole or in part, to the licensor or to a third party desig-
nated by the licensor, rights to its own severable improve-
ments to or its own new applications of the licensed tech-
nology;

(c) any direct or indirect obligation on the licensee not to chal-
lenge the validity of intellectual property rights which the
licensor holds in the common market, without prejudice to
the possibility of providing for termination of the tech-
nology transfer agreement in the event that the licensee
challenges the validity of one or more of the licensed intel-
lectual property rights.

2. Where the undertakings party to the agreement are not
competing undertakings, the exemption provided for in Article
2 shall not apply to any direct or indirect obligation limiting
the licensee's ability to exploit its own technology or limiting
the ability of any of the parties to the agreement to carry out
research and development, unless such latter restriction is indis-
pensable to prevent the disclosure of the licensed know-how to
third parties.

Article 6

Withdrawal in individual cases

1. The Commission may withdraw the benefit of this Regu-
lation, pursuant to Article 29(1) of Regulation (EC) No 1/2003,
where it finds in any particular case that a technology transfer
agreement to which the exemption provided for in Article 2
applies nevertheless has effects which are incompatible with
Article 81(3) of the Treaty, and in particular where:

(a) access of third parties' technologies to the market is
restricted, for instance by the cumulative effect of parallel
networks of similar restrictive agreements prohibiting licen-
sees from using third parties' technologies;

(b) access of potential licensees to the market is restricted, for
instance by the cumulative effect of parallel networks of
similar restrictive agreements prohibiting licensors from
licensing to other licensees;

(c) without any objectively valid reason, the parties do not
exploit the licensed technology.

2. Where, in any particular case, a technology transfer agree-
ment to which the exemption provided for in Article 2 applies
has effects which are incompatible with Article 81(3) of the

Treaty in the territory of a Member State, or in a part thereof,
which has all the characteristics of a distinct geographic
market, the competition authority of that Member State may
withdraw the benefit of this Regulation, pursuant to Article
29(2) of Regulation (EC) No 1/2003, in respect of that territory,
under the same circumstances as those set out in paragraph 1
of this Article.

Article 7

Non-application of this Regulation

1. Pursuant to Article 1a of Regulation No 19/65/EEC, the
Commission may by regulation declare that, where parallel
networks of similar technology transfer agreements cover more
than 50 % of a relevant market, this Regulation is not to apply
to technology transfer agreements containing specific restraints
relating to that market.

2. A regulation pursuant to paragraph 1 shall not become
applicable earlier than six months following its adoption.

Article 8

Application of the market-share thresholds

1. For the purposes of applying the market-share thresholds
provided for in Article 3 the rules set out in this paragraph
shall apply.

The market share shall be calculated on the basis of market
sales value data. If market sales value data are not available,
estimates based on other reliable market information, including
market sales volumes, may be used to establish the market
share of the undertaking concerned.

The market share shall be calculated on the basis of data
relating to the preceding calendar year.

The market share held by the undertakings referred to in point
(e) of the second subparagraph of Article 1(2) shall be appor-
tioned equally to each undertaking having the rights or the
powers listed in point (a) of the second subparagraph of Article
1(2).

2. If the market share referred to in Article 3(1) or (2) is
initially not more than 20 % respectively 30 % but subsequently
rises above those levels, the exemption provided for in Article
2 shall continue to apply for a period of two consecutive
calendar years following the year in which the 20 % threshold
or 30 % threshold was first exceeded.

Article 9

Repeal

Regulation (EC) No 240/96 is repealed.

References to the repealed Regulation shall be construed as
references to this Regulation.
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Article 10

Transitional period

The prohibition laid down in Article 81(1) of the Treaty shall not apply during the period from 1 May
2004 to 31 March 2006 in respect of agreements already in force on 30 April 2004 which do not satisfy
the conditions for exemption provided for in this Regulation but which, on 30 April 2004, satisfied the
conditions for exemption provided for in Regulation (EC) No 240/96.

Article 11

Period of validity

This Regulation shall enter into force on 1 May 2004.

It shall expire on 30 April 2014.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 27 April 2004.

For the Commission
Mario MONTI

Member of the Commission
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II 

(Non-legislative acts) 

REGULATIONS 

COMMISSION REGULATION (EU) No 330/2010 

of 20 April 2010 

on the application of Article 101(3) of the Treaty on the Functioning of the European Union to 
categories of vertical agreements and concerted practices 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION, 

Having regard to the Treaty on the Functioning of the European 
Union, 

Having regard to Regulation No 19/65/EEC of the Council of 
2 March 1965 on the application of Article 85(3) of the Treaty 
to certain categories of agreements and concerted practices ( 1 ), 
and in particular Article 1 thereof, 

Having published a draft of this Regulation, 

After consulting the Advisory Committee on Restrictive 
Practices and Dominant Positions, 

Whereas: 

(1) Regulation No 19/65/EEC empowers the Commission to 
apply Article 101(3) of the Treaty on the Functioning of 
the European Union (*) by regulation to certain 
categories of vertical agreements and corresponding 
concerted practices falling within Article 101(1) of the 
Treaty. 

(2) Commission Regulation (EC) No 2790/1999 of 
22 December 1999 on the application of Article 81(3) 

of the Treaty to categories of vertical agreements and 
concerted practices ( 2 ) defines a category of vertical 
agreements which the Commission regarded as 
normally satisfying the conditions laid down in 
Article 101(3) of the Treaty. In view of the overall 
positive experience with the application of that Regu­
lation, which expires on 31 May 2010, and taking into 
account further experience acquired since its adoption, it 
is appropriate to adopt a new block exemption regu­
lation. 

(3) The category of agreements which can be regarded as 
normally satisfying the conditions laid down in 
Article 101(3) of the Treaty includes vertical agreements 
for the purchase or sale of goods or services where those 
agreements are concluded between non-competing 
undertakings, between certain competitors or by certain 
associations of retailers of goods. It also includes vertical 
agreements containing ancillary provisions on the 
assignment or use of intellectual property rights. The 
term ‘vertical agreements’ should include the corre­
sponding concerted practices. 

(4) For the application of Article 101(3) of the Treaty by 
regulation, it is not necessary to define those vertical 
agreements which are capable of falling within 
Article 101(1) of the Treaty. In the individual assessment 
of agreements under Article 101(1) of the Treaty, 
account has to be taken of several factors, and in 
particular the market structure on the supply and 
purchase side. 

(5) The benefit of the block exemption established by this 
Regulation should be limited to vertical agreements for 
which it can be assumed with sufficient certainty that 
they satisfy the conditions of Article 101(3) of the 
Treaty.

EN 23.4.2010 Official Journal of the European Union L 102/1 

( 1 ) OJ 36, 6.3.1965, p. 533. 
(*) With effect from 1 December 2009, Article 81 of the EC Treaty has 

become Article 101 of the Treaty on the Functioning of the 
European Union. The two Articles are, in substance, identical. For 
the purposes of this Regulation, references to Article 101 of the 
Treaty on the Functioning of the European Union should be 
understood as references to Article 81 of the EC Treaty where 
appropriate. ( 2 ) OJ L 336, 29.12.1999, p. 21.



(6) Certain types of vertical agreements can improve 
economic efficiency within a chain of production or 
distribution by facilitating better coordination between 
the participating undertakings. In particular, they can 
lead to a reduction in the transaction and distribution 
costs of the parties and to an optimisation of their sales 
and investment levels. 

(7) The likelihood that such efficiency-enhancing effects will 
outweigh any anti-competitive effects due to restrictions 
contained in vertical agreements depends on the degree 
of market power of the parties to the agreement and, 
therefore, on the extent to which those undertakings face 
competition from other suppliers of goods or services 
regarded by their customers as interchangeable or 
substitutable for one another, by reason of the 
products' characteristics, their prices and their intended 
use. 

(8) It can be presumed that, where the market share held by 
each of the undertakings party to the agreement on the 
relevant market does not exceed 30 %, vertical 
agreements which do not contain certain types of 
severe restrictions of competition generally lead to an 
improvement in production or distribution and allow 
consumers a fair share of the resulting benefits. 

(9) Above the market share threshold of 30 %, there can be 
no presumption that vertical agreements falling within 
the scope of Article 101(1) of the Treaty will usually 
give rise to objective advantages of such a character 
and size as to compensate for the disadvantages which 
they create for competition. At the same time, there is no 
presumption that those vertical agreements are either 
caught by Article 101(1) of the Treaty or that they fail 
to satisfy the conditions of Article 101(3) of the Treaty. 

(10) This Regulation should not exempt vertical agreements 
containing restrictions which are likely to restrict 
competition and harm consumers or which are not indis­
pensable to the attainment of the efficiency-enhancing 
effects. In particular, vertical agreements containing 
certain types of severe restrictions of competition such 
as minimum and fixed resale-prices, as well as certain 
types of territorial protection, should be excluded from 
the benefit of the block exemption established by this 
Regulation irrespective of the market share of the under­
takings concerned. 

(11) In order to ensure access to or to prevent collusion on 
the relevant market, certain conditions should be 
attached to the block exemption. To this end, the 
exemption of non-compete obligations should be 
limited to obligations which do not exceed a defined 

duration. For the same reasons, any direct or indirect 
obligation causing the members of a selective distribution 
system not to sell the brands of particular competing 
suppliers should be excluded from the benefit of this 
Regulation. 

(12) The market-share limitation, the non-exemption of 
certain vertical agreements and the conditions provided 
for in this Regulation normally ensure that the 
agreements to which the block exemption applies do 
not enable the participating undertakings to eliminate 
competition in respect of a substantial part of the 
products in question. 

(13) The Commission may withdraw the benefit of this Regu­
lation, pursuant to Article 29(1) of Council Regulation 
(EC) No 1/2003 of 16 December 2002 on the imple­
mentation of the rules on competition laid down in 
Articles 81 and 82 of the Treaty ( 1 ), where it finds in a 
particular case that an agreement to which the exemption 
provided for in this Regulation applies nevertheless has 
effects which are incompatible with Article 101(3) of the 
Treaty. 

(14) The competition authority of a Member State may 
withdraw the benefit of this Regulation pursuant to 
Article 29(2) of Regulation (EC) No 1/2003 in respect 
of the territory of that Member State, or a part thereof 
where, in a particular case, an agreement to which the 
exemption provided for in this Regulation applies never­
theless has effects which are incompatible with 
Article 101(3) of the Treaty in the territory of that 
Member State, or in a part thereof, and where such 
territory has all the characteristics of a distinct 
geographic market. 

(15) In determining whether the benefit of this Regulation 
should be withdrawn pursuant to Article 29 of Regu­
lation (EC) No 1/2003, the anti-competitive effects that 
may derive from the existence of parallel networks of 
vertical agreements that have similar effects which 
significantly restrict access to a relevant market or 
competition therein are of particular importance. Such 
cumulative effects may for example arise in the case of 
selective distribution or non compete obligations. 

(16) In order to strengthen supervision of parallel networks of 
vertical agreements which have similar anti-competitive 
effects and which cover more than 50 % of a given 
market, the Commission may by regulation declare this 
Regulation inapplicable to vertical agreements containing 
specific restraints relating to the market concerned, 
thereby restoring the full application of Article 101 of 
the Treaty to such agreements,
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HAS ADOPTED THIS REGULATION: 

Article 1 

Definitions 

1. For the purposes of this Regulation, the following defi­
nitions shall apply: 

(a) ‘vertical agreement’ means an agreement or concerted 
practice entered into between two or more undertakings 
each of which operates, for the purposes of the agreement 
or the concerted practice, at a different level of the 
production or distribution chain, and relating to the 
conditions under which the parties may purchase, sell or 
resell certain goods or services; 

(b) ‘vertical restraint’ means a restriction of competition in a 
vertical agreement falling within the scope of Article 101(1) 
of the Treaty; 

(c) ‘competing undertaking’ means an actual or potential 
competitor; ‘actual competitor’ means an undertaking that 
is active on the same relevant market; ‘potential competitor’ 
means an undertaking that, in the absence of the vertical 
agreement, would, on realistic grounds and not just as a 
mere theoretical possibility, in case of a small but 
permanent increase in relative prices be likely to undertake, 
within a short period of time, the necessary additional 
investments or other necessary switching costs to enter 
the relevant market; 

(d) ‘non-compete obligation’ means any direct or indirect obli­
gation causing the buyer not to manufacture, purchase, sell 
or resell goods or services which compete with the contract 
goods or services, or any direct or indirect obligation on the 
buyer to purchase from the supplier or from another under­
taking designated by the supplier more than 80 % of the 
buyer's total purchases of the contract goods or services and 
their substitutes on the relevant market, calculated on the 
basis of the value or, where such is standard industry 
practice, the volume of its purchases in the preceding 
calendar year; 

(e) ‘selective distribution system’ means a distribution system 
where the supplier undertakes to sell the contract goods 
or services, either directly or indirectly, only to distributors 
selected on the basis of specified criteria and where these 
distributors undertake not to sell such goods or services to 
unauthorised distributors within the territory reserved by 
the supplier to operate that system; 

(f) ‘intellectual property rights’ includes industrial property 
rights, know how, copyright and neighbouring rights; 

(g) ‘know-how’ means a package of non-patented practical 
information, resulting from experience and testing by the 
supplier, which is secret, substantial and identified: in this 
context, ‘secret’ means that the know-how is not generally 
known or easily accessible; ‘substantial’ means that the 
know-how is significant and useful to the buyer for the 
use, sale or resale of the contract goods or services; 
‘identified’ means that the know-how is described in a 
sufficiently comprehensive manner so as to make it 
possible to verify that it fulfils the criteria of secrecy and 
substantiality; 

(h) ‘buyer’ includes an undertaking which, under an agreement 
falling within Article 101(1) of the Treaty, sells goods or 
services on behalf of another undertaking; 

(i) ‘customer of the buyer’ means an undertaking not party to 
the agreement which purchases the contract goods or 
services from a buyer which is party to the agreement. 

2. For the purposes of this Regulation, the terms ‘under­
taking’, ‘supplier’ and ‘buyer’ shall include their respective 
connected undertakings. 

‘Connected undertakings’ means: 

(a) undertakings in which a party to the agreement, directly or 
indirectly: 

(i) has the power to exercise more than half the voting 
rights, or 

(ii) has the power to appoint more than half the members 
of the supervisory board, board of management or 
bodies legally representing the undertaking, or 

(iii) has the right to manage the undertaking's affairs; 

(b) undertakings which directly or indirectly have, over a party 
to the agreement, the rights or powers listed in point (a);
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(c) undertakings in which an undertaking referred to in point 
(b) has, directly or indirectly, the rights or powers listed in 
point (a); 

(d) undertakings in which a party to the agreement together 
with one or more of the undertakings referred to in 
points (a), (b) or (c), or in which two or more of the 
latter undertakings, jointly have the rights or powers listed 
in point (a); 

(e) undertakings in which the rights or the powers listed in 
point (a) are jointly held by: 

(i) parties to the agreement or their respective connected 
undertakings referred to in points (a) to (d), or 

(ii) one or more of the parties to the agreement or one or 
more of their connected undertakings referred to in 
points (a) to (d) and one or more third parties. 

Article 2 

Exemption 

1. Pursuant to Article 101(3) of the Treaty and subject to the 
provisions of this Regulation, it is hereby declared that 
Article 101(1) of the Treaty shall not apply to vertical 
agreements. 

This exemption shall apply to the extent that such agreements 
contain vertical restraints. 

2. The exemption provided for in paragraph 1 shall apply to 
vertical agreements entered into between an association of 
undertakings and its members, or between such an association 
and its suppliers, only if all its members are retailers of goods 
and if no individual member of the association, together with its 
connected undertakings, has a total annual turnover exceeding 
EUR 50 million. Vertical agreements entered into by such 
associations shall be covered by this Regulation without 
prejudice to the application of Article 101 of the Treaty to 
horizontal agreements concluded between the members of the 
association or decisions adopted by the association. 

3. The exemption provided for in paragraph 1 shall apply to 
vertical agreements containing provisions which relate to the 
assignment to the buyer or use by the buyer of intellectual 

property rights, provided that those provisions do not constitute 
the primary object of such agreements and are directly related 
to the use, sale or resale of goods or services by the buyer or its 
customers. The exemption applies on condition that, in relation 
to the contract goods or services, those provisions do not 
contain restrictions of competition having the same object as 
vertical restraints which are not exempted under this Regu­
lation. 

4. The exemption provided for in paragraph 1 shall not 
apply to vertical agreements entered into between competing 
undertakings. However, it shall apply where competing under­
takings enter into a non-reciprocal vertical agreement and: 

(a) the supplier is a manufacturer and a distributor of goods, 
while the buyer is a distributor and not a competing under­
taking at the manufacturing level; or 

(b) the supplier is a provider of services at several levels of 
trade, while the buyer provides its goods or services at 
the retail level and is not a competing undertaking at the 
level of trade where it purchases the contract services. 

5. This Regulation shall not apply to vertical agreements the 
subject matter of which falls within the scope of any other 
block exemption regulation, unless otherwise provided for in 
such a regulation. 

Article 3 

Market share threshold 

1. The exemption provided for in Article 2 shall apply on 
condition that the market share held by the supplier does not 
exceed 30 % of the relevant market on which it sells the 
contract goods or services and the market share held by the 
buyer does not exceed 30 % of the relevant market on which it 
purchases the contract goods or services. 

2. For the purposes of paragraph 1, where in a multi party 
agreement an undertaking buys the contract goods or services 
from one undertaking party to the agreement and sells the 
contract goods or services to another undertaking party to 
the agreement, the market share of the first undertaking must 
respect the market share threshold provided for in that 
paragraph both as a buyer and a supplier in order for the 
exemption provided for in Article 2 to apply.
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Article 4 

Restrictions that remove the benefit of the block 
exemption — hardcore restrictions 

The exemption provided for in Article 2 shall not apply to 
vertical agreements which, directly or indirectly, in isolation 
or in combination with other factors under the control of the 
parties, have as their object: 

(a) the restriction of the buyer's ability to determine its sale 
price, without prejudice to the possibility of the supplier 
to impose a maximum sale price or recommend a sale 
price, provided that they do not amount to a fixed or 
minimum sale price as a result of pressure from, or 
incentives offered by, any of the parties; 

(b) the restriction of the territory into which, or of the 
customers to whom, a buyer party to the agreement, 
without prejudice to a restriction on its place of estab­
lishment, may sell the contract goods or services, except: 

(i) the restriction of active sales into the exclusive territory 
or to an exclusive customer group reserved to the 
supplier or allocated by the supplier to another buyer, 
where such a restriction does not limit sales by the 
customers of the buyer, 

(ii) the restriction of sales to end users by a buyer 
operating at the wholesale level of trade, 

(iii) the restriction of sales by the members of a selective 
distribution system to unauthorised distributors within 
the territory reserved by the supplier to operate that 
system, and 

(iv) the restriction of the buyer's ability to sell components, 
supplied for the purposes of incorporation, to 
customers who would use them to manufacture the 
same type of goods as those produced by the supplier; 

(c) the restriction of active or passive sales to end users by 
members of a selective distribution system operating at 
the retail level of trade, without prejudice to the possibility 

of prohibiting a member of the system from operating out 
of an unauthorised place of establishment; 

(d) the restriction of cross-supplies between distributors within 
a selective distribution system, including between 
distributors operating at different level of trade; 

(e) the restriction, agreed between a supplier of components 
and a buyer who incorporates those components, of the 
supplier’s ability to sell the components as spare parts to 
end-users or to repairers or other service providers not 
entrusted by the buyer with the repair or servicing of its 
goods. 

Article 5 

Excluded restrictions 

1. The exemption provided for in Article 2 shall not apply to 
the following obligations contained in vertical agreements: 

(a) any direct or indirect non-compete obligation, the duration 
of which is indefinite or exceeds five years; 

(b) any direct or indirect obligation causing the buyer, after 
termination of the agreement, not to manufacture, 
purchase, sell or resell goods or services; 

(c) any direct or indirect obligation causing the members of a 
selective distribution system not to sell the brands of 
particular competing suppliers. 

For the purposes of point (a) of the first subparagraph, a non- 
compete obligation which is tacitly renewable beyond a period 
of five years shall be deemed to have been concluded for an 
indefinite duration. 

2. By way of derogation from paragraph 1(a), the time limi­
tation of five years shall not apply where the contract goods or 
services are sold by the buyer from premises and land owned by 
the supplier or leased by the supplier from third parties not 
connected with the buyer, provided that the duration of the 
non-compete obligation does not exceed the period of 
occupancy of the premises and land by the buyer.
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3. By way of derogation from paragraph 1(b), the exemption 
provided for in Article 2 shall apply to any direct or indirect 
obligation causing the buyer, after termination of the 
agreement, not to manufacture, purchase, sell or resell goods 
or services where the following conditions are fulfilled: 

(a) the obligation relates to goods or services which compete 
with the contract goods or services; 

(b) the obligation is limited to the premises and land from 
which the buyer has operated during the contract period; 

(c) the obligation is indispensable to protect know-how trans­
ferred by the supplier to the buyer; 

(d) the duration of the obligation is limited to a period of one 
year after termination of the agreement. 

Paragraph 1(b) is without prejudice to the possibility of 
imposing a restriction which is unlimited in time on the use 
and disclosure of know-how which has not entered the public 
domain. 

Article 6 

Non-application of this Regulation 

Pursuant to Article 1a of Regulation No 19/65/EEC, the 
Commission may by regulation declare that, where parallel 
networks of similar vertical restraints cover more than 50 % 
of a relevant market, this Regulation shall not apply to 
vertical agreements containing specific restraints relating to 
that market. 

Article 7 

Application of the market share threshold 

For the purposes of applying the market share thresholds 
provided for in Article 3 the following rules shall apply: 

(a) the market share of the supplier shall be calculated on the 
basis of market sales value data and the market share of the 
buyer shall be calculated on the basis of market purchase 
value data. If market sales value or market purchase value 
data are not available, estimates based on other reliable 
market information, including market sales and purchase 
volumes, may be used to establish the market share of 
the undertaking concerned; 

(b) the market shares shall be calculated on the basis of data 
relating to the preceding calendar year; 

(c) the market share of the supplier shall include any goods or 
services supplied to vertically integrated distributors for the 
purposes of sale; 

(d) if a market share is initially not more than 30 % but 
subsequently rises above that level without exceeding 
35 %, the exemption provided for in Article 2 shall 
continue to apply for a period of two consecutive 
calendar years following the year in which the 30 % 
market share threshold was first exceeded; 

(e) if a market share is initially not more than 30 % but 
subsequently rises above 35 %, the exemption provided 
for in Article 2 shall continue to apply for one calendar 
year following the year in which the level of 35 % was first 
exceeded; 

(f) the benefit of points (d) and (e) may not be combined so as 
to exceed a period of two calendar years; 

(g) the market share held by the undertakings referred to in 
point (e) of the second subparagraph of Article 1(2) shall be 
apportioned equally to each undertaking having the rights 
or the powers listed in point (a) of the second subparagraph 
of Article 1(2). 

Article 8 

Application of the turnover threshold 

1. For the purpose of calculating total annual turnover 
within the meaning of Article 2(2), the turnover achieved 
during the previous financial year by the relevant party to the 
vertical agreement and the turnover achieved by its connected 
undertakings in respect of all goods and services, excluding all 
taxes and other duties, shall be added together. For this purpose, 
no account shall be taken of dealings between the party to the 
vertical agreement and its connected undertakings or between 
its connected undertakings. 

2. The exemption provided for in Article 2 shall remain 
applicable where, for any period of two consecutive financial 
years, the total annual turnover threshold is exceeded by no 
more than 10 %.
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Article 9 

Transitional period 

The prohibition laid down in Article 101(1) of the Treaty shall not apply during the period from 
1 June 2010 to 31 May 2011 in respect of agreements already in force on 31 May 2010 which do not 
satisfy the conditions for exemption provided for in this Regulation but which, on 31 May 2010, satisfied 
the conditions for exemption provided for in Regulation (EC) No 2790/1999. 

Article 10 

Period of validity 

This Regulation shall enter into force on 1 June 2010. 

It shall expire on 31 May 2022. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 20 April 2010. 

For the Commission 
The President 

José Manuel BARROSO
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Introduction 

1. This note explains the key features of the Competition (Block Exemption For 

Liner Shipping Agreements) Order 2006 as extended by the Competition (Block 

Exemption for Liner Shipping Agreements) (Amendment) Order 2010 until 31 

December 2015. The Competition (Block Exemption For Liner Shipping 

Agreements) Order 2006 should henceforth be read together with the 

Competition (Block Exemption for Liner Shipping Agreements) (Amendment) 

Order 2010 (collectively “the BEO”). 

2. Section 34 of the Competition Act (Chapter 50B) (“Act”) prohibits agreements, 

decisions and concerted practices that appreciably prevent, restrict or distort 

competition in Singapore (“the section 34 prohibition”).  

3. Section 36 of the Act provides that where the Competition Commission of 

Singapore (“CCS”) is of the opinion that a particular category of agreements is 

likely to satisfy such requirements, it may recommend to the Minister for Trade 

and Industry to make a block exemption order exempting that category of 

agreements from the section 34 prohibition. Such an exemption is known as a 

block exemption and it only applies in respect of the section 34 prohibition. It 

does not apply to conduct amounting to an abuse of dominant position prohibited 

under section 47 of the Act.  

 

4. The criteria for block exemptions are set out under Section 41 of the Act, which 

states that a category of agreements that fall within the scope of the section 34 

prohibition may, on balance, have net economic benefit if they contribute to 

improving production or distribution, or promoting technical or economic 

progress, and do not impose on the undertakings/businesses concerned 

restrictions which are not indispensable to the attainment of those objectives, or 

afford the undertakings/businesses concerned the possibility of eliminating 

competition in respect of a substantial part of the goods or services in question.
 

 

 

5. This note is not a substitute for the BEO, the Act, the regulations or the orders. It 

may be revised should the need arise. The examples set out in this note are for 

illustration, and are not intended to be exhaustive, nor do they set a limit on the 

investigation and enforcement activities that may be undertaken by CCS. 

Persons in doubt about how they and their commercial activities may be affected 

by the BEO, the Act, the regulations or the orders may wish to seek legal advice.  
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Approach of the BEO 

6. Agreements between liner operators may deal with operational aspects or 

involve discussion on the commercial aspects of liner operations. The BEO 

exempts all liner shipping agreements as defined in the BEO from the section 34 

prohibition, subject to a list of specified conditions and obligations.  This is 

consistent with CCS‟s general regulatory approach of focusing on competitive 

effects rather than the form of the agreement.  

 

7. The BEO permits a wide range of liner activities including agreement between 

the liner operators on detailed capacity decisions and prices subject to certain 

conditions. The BEO applies regardless of the market share of the parties to the 

agreement. Where the aggregate market share of the parties to the agreement 

exceeds 50 per cent (“market share limit”), the parties to the agreement will need 

to comply with certain obligations relating to filing of the agreement, publication 

of information concerning tariffs and the structure and service levels of the liner 

shipping services under the agreement relevant to the market in which the 

market share limit is exceeded, and making available documents and details on 

such matters and other aspects to CCS.  

 

8. Agreements that meet the conditions set out in the BEO are, prima facie, 

considered to have met the requirements under section 41 of the Act. CCS will 

generally not conduct an examination of such agreements. However, if there has 

been a breach of any of the condition(s) of the BEO, the exemption with respect 

to that agreement shall be cancelled from such date as CCS may specify. Where 

there has been a failure to comply with any obligation in the BEO, or where the 

agreement has effects on competition that are incompatible with section 41 of 

the Act, CCS may cancel the exemption with respect to that agreement from 

such date as CCS may specify. 

 

Key Features of the BEO 

  

 

Application of the BEO 
 

9. A liner shipping agreement that meets the requirements of the BEO is exempt 

from the section 34 prohibition. The BEO effectively allows parties to liner 

shipping agreements to discuss and agree on the rationalisation and management 

of capacity and prices, subject to certain conditions and obligations.  

 

10. A more detailed explanation on the conditions and obligations to be satisfied in 

order for a liner shipping agreement to qualify for exemption under the BEO is 

found in the sub-section on exempted agreements below.  
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11. Practices by liner operators that amount to an abuse of a dominant position are 

not exempt and will be considered by CCS under section 47 of the Act.  

 

Commencement and Duration  

 

12. The Competition (Block Exemption For Liner Shipping Agreements) 

(Amendment) Order 2010 will be gazetted before 31 December 2010 and will 

have the immediate effect of varying the Competition (Block Exemption For 

Liner Shipping Agreements) Order 2006 by extending it  until 31 December 

2015 .  

 

Definitions  

 

Liner operator  

13. A liner operator is defined as an undertaking which (i) provides liner shipping 

services and (ii) is a party to a liner shipping agreement.  

 

Liner shipping services  

14. Liner shipping services are defined as the transport of goods on a regular basis 

on any particular route between ports and in accordance with timetables and 

sailing dates advertised in advance and made available, even on an occasional 

basis, by a liner operator to any transport user against payment. Such services 

include inland carriage of goods occurring as part of through transport.  

 

Liner shipping agreement  

15. A liner shipping agreement is defined as an agreement between two or more 

vessel-operating carriers which provide liner shipping services pursuant to which 

the parties agree to co-operate in the provision of liner shipping services in 

respect of one or more of the following: (i) technical, operational or commercial 

agreements; (ii) price; (iii) remuneration terms. 

 

Market 

16. The market is defined as any market for liner shipping services in which the 

parties to a liner shipping agreement operate under the agreement.  

 

Price  

17. The price is defined as the price for which a liner operator performs or offers to 

perform liner shipping services; and includes any charge, other than the base 

freight rate, that is incidental to or reasonably connected with the provision of 

liner shipping services, whether arising by reason of the provision of the liner 

shipping services or by reason of the occurrence of an uncertainty.  

 

Remuneration Term  

18. Remuneration term is defined as any term affecting payment of the amount of 

the price in relation to the provision of liner shipping services (including a 

reduction thereof).  
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Service Arrangement  

19. A service arrangement is defined as an agreement concluded between one or 

more transport users and a liner operator under which, in return for an 

undertaking from the transport user to commission the transportation of a certain 

quantity of goods over a given period of time, a transport user receives an 

individual undertaking from the liner operator to provide an individualised 

service of a given quality, specially tailored to the needs of the transport user.  

 

Tariff  

20. A tariff refers to a list of prices and remuneration terms for which, pursuant to a 

liner shipping agreement, liner operators agree they may offer liner shipping 

services to transport users. A tariff does not include prices and remuneration 

terms under a service arrangement.  

 

Through transport  

21. Through transport is defined as the continuous transportation by a combination 

of sea and inland carriage between a point of origin to a destination which is 

undertaken by a liner operator, and performed by the liner operator undertaking 

the transportation (i) on its own; or (ii) partly on its own and partly through one 

or more other carriers; or (iii) through one or more other carriers, at least one of 

which is a liner operator, and for which a single amount is charged by the liner 

operator undertaking the transportation. The concept of through transport is 

included to ensure that liner shipping services as defined will, where relevant, 

include inland carriage. 

 

Transport user  

22. Transport user means an undertaking which has entered into, or demonstrates an 

intention to enter into, a contractual or other arrangement with a liner operator 

for the shipment of goods; or an association of shippers.  

 

Exempted Agreements  
 

Application to liner shipping agreements in general  

23. To qualify for exemption, a liner shipping agreement, regardless of the aggregate 

market share of the parties to the agreement, must adhere to the conditions set 

out under paragraph 5(1) of the BEO. The agreement must allow the parties to 

the agreement:  

(i) to offer, on the basis of individual confidential contracting, their own 

service arrangements;  

(ii) to withdraw from the agreement on giving any agreed period of notice 

without financial or other penalty such as, in particular, an obligation to 

cease providing liner shipping services in a market, whether or not coupled 

with the condition that such activity may be resumed only after a certain 

period has elapsed; and  
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(iii) the agreement does not require liner operators to mandatorily adhere to a 

tariff and disclose, whether to other liner operators or otherwise, 

confidential information concerning service arrangements.  

24. These conditions have been included in the BEO to facilitate competition 

between parties to a liner shipping agreement, and limit the extent of anti-

competitive behaviour that liner operators can engage in through the liner 

shipping agreement.  

 

Where parties to a liner shipping agreement exceed the market share limit  

25. Where the aggregate market share of the parties to a liner shipping agreement 

exceeds the market share limit, the parties are required to comply with the 

obligations as set out under paragraph 5(2) of the BEO if they wish to enjoy the 

benefit of the exemption. These obligations are: 

(i) filing their liner shipping agreement and any variation or amendment 

thereto with CCS in such mode and manner and within such period of time 

as CCS may specify;  

(ii) where any variation or amendment is made to the agreement from time to 

time to the filing of the documents referred to in paragraph 26(i) are filed, 

filing such variation or amendment, the liner shipping agreement and all 

preceding variations or amendments thereto in such mode and manner and 

within such period of time as CCS may specify;  

(iii) making available to CCS upon request documents and details relating to 

any tariff, the structure and service level, and other aspects of the liner 

shipping services under the agreement relevant to the market in such mode 

and manner and within such period of time as CCS may specify;  

(iv) notifying CCS of the details of any variation or amendment to the 

documents and details in paragraph 26(iii) made from time to time in such 

mode and manner and within such period of time as CCS may specify; 

(v) making available to transport users and within such period of time as CCS 

may specify information concerning any tariff and the structure and service 

level of the liner shipping services under the agreement relevant to the 

market as CCS may specify, by allowing for examination of such 

documents at the offices in Singapore of the parties or their agents, or at a 

publicly available internet website; and in any event, upon request at a 

reasonable cost in paper or electronic form; and  

(vi) notifying transport users of the details of any variation or amendment to the 

information in paragraph 26(v) made from time to time in such mode and 

manner and within such period of time as CCS may specify.  

26. These obligations have been included to ensure that transport users and CCS are 

kept aware of those liner shipping agreements where the aggregate market share 

of the parties exceed the market share limit.  
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27. There is no requirement to file a liner shipping agreement with CCS or notify the 

particulars of the liner shipping services under the agreement where the 

aggregate market share of the parties does not exceed the market share limit. 

CCS is of the view that such agreements, provided they fulfil the conditions set 

out under paragraph 5(1) of the BEO, pose minimal risks of appreciable adverse 

effect on competition.  

 

Market definition and exceeding the market share limit  

 

28. Under paragraph 4 of the BEO, the parties to a liner shipping agreement do not 

exceed the market share limit if they hold, in a market, an aggregate market 

share of not more than 50 per cent calculated by reference to:  

(i) the volume of goods carried; or  

(ii) the aggregate cargo carrying capacity of the vessels operating in the market 

measured by freight tonnes or 20-foot equivalent units.  

29. As long as the aggregate market share of the parties to the liner agreement does 

not exceed the market share limit on either one of the two methods of 

measurement, the agreement will be considered to be below the market share 

limit.  

30. Parties to a liner shipping agreement shall be deemed not to exceed the market 

share limit if they hold, in a market, an aggregate market share of not more than 

55% for a period of not more than two consecutive calendar years. This 

provision recognizes that short term fluctuations in the aggregate market share of 

parties to the liner shipping agreement are unlikely to have a significant long 

term impact on the market.  

31. The definition of the market is deliberately broad because the concept of a 

market for competition analysis differs from the standard commercial 

understanding of the market. The BEO will not specify how a market will be 

defined, i.e. the extent or geographic coverage of the market, as guidance has 

been provided by CCS on market definition (please refer to the CCS Guidelines 

on Market Definition, June 2007). However, consistent with its general approach 

on defining markets in a competition analysis, CCS will consider generally 

accepted competition law principles and case law when defining markets on a 

case-by-case basis. To provide some practical guidance, the definition of 

markets may include the following geographic definitions: 

(i) With respect to long-distance oceanic trades, the market may be defined as 

„trade‟ between broadly defined geographical regions, for example, North 

Europe and East Asia; 

(ii) With respect to regional and feeder trades, the market may be defined as the 

provision of country-to-country shipping services (for example 

Singapore/Indonesia or Singapore/Thailand. 
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32. However, the markets may be wider (or narrower) than these definitions to the 

extent that either demand or supply side considerations may suggest a wider (or 

narrower) market. For example, if carriers can readily switch capacity from other 

regions without significant investment, the relevant market could be much wider 

than just the current „trade‟.  

33. When dealing with new services, the use of these or similar definitions would 

greatly reduce the possibility that parties to a liner shipping agreement covering 

a new service linking a relatively minor port in a partner country to Singapore 

would breach the market share limit. CCS is of the view that there will generally 

be minimal competition concerns regarding service on new or thinly serviced 

routes unless there is concrete evidence of anti-competitive effects that are likely 

to be more than transitory.  

34. It will be for the parties to assess, or to seek legal/expert advice on whether their 

aggregate market share exceeds the market share limit, and whether the 

agreement satisfies the conditions and obligations for exemption under the BEO.  

 

Grace Period 

 

35. A grace period is provided for parties to fulfil the obligations in paragraph 5(2) 

of the BEO if the market share limit is exceeded (please refer to paragraph 6 of 

the BEO).  

 

Coverage is not restricted to the carriage of cargo by container  

 

36. The BEO will apply to all forms of liner shipping agreements and is not 

restricted to liner shipping services in a particular form such as container cargo. 

This means that exempted liner shipping agreements can also cover carriage of 

cargo by means other than containers, for example, car carrier services. This 

approach reflects the view that it is desirable to have an exemption that allows 

liner operators participating in all forms of liner shipping to collaborate to bring 

about technical, operational and commercial improvements in their services.  

 

Cancellation of the Exemption  

 

37. Paragraph 7 of the BEO provides for the cancellation of the block exemption in 

respect of a liner shipping agreement. This is in line with the provisions of 

section 37(2) of the Act. 

38. Where there has been a breach of any condition specified in the BEO, this shall 

have the effect of cancelling the exemption in respect of that agreement, from 

such date as CCS may specify.  

39. Where there has been a failure to comply with any obligation specified in the 

BEO or where CCS finds in a particular case that the agreement has effects 

which are incompatible with the provisions of section 41 of the Act, CCS may 

cancel the exemption from such date as CCS may specify.  



9 

 

40. An example of a situation where an agreement would have effects incompatible 

with the provisions of Section 41 of the Act would be concerted behaviour 

(including tacit concerted behaviour) by the parties to an agreement whereby 

they effectively disclose confidential information. Therefore, individual 

voluntary disclosure of confidential information on service arrangements is 

allowed under the BEO, as this is not considered likely to have an appreciable 

anti-competitive effect. However, concerted behaviour including tacit behaviour 

that effectively amounts to disclosure of confidential information on service 

arrangements could substantially reduce the scope of independent contracting 

and pricing behaviour. This would be contrary to the intention of the condition 

for exemption, that the liner shipping agreement must not require disclosure of 

confidential information concerning service arrangements.  

41. Whether or not the parties to a liner shipping agreement exceed the market share 

limit, the parties claiming the benefit of the exemption shall, upon notice being 

given by CCS and within such period of time as may be specified by CCS, 

demonstrate that the provisions of the BEO are satisfied.  

 

Cancellation Procedure  

 

42. If CCS proposes to make a decision for or in relation to the cancellation of the 

block exemption in respect of a liner shipping agreement (“cancellation 

decision”), CCS shall give notice of this to each person whom CCS considers is, 

or was, a party to the agreement. The notice shall contain information referred to 

in regulation 15(1) of the Competition Regulations 2007. Opportunities for 

representations and requests for access to file will also be carried out in 

accordance with regulation 15 of the Competition Regulations 2007.  

43. When CCS has made a cancellation decision, it shall give notice of the decision 

to each person whom CCS considers is or was a party to the agreement and such 

notice will set out the facts on which CCS bases the decision and CCS‟s reasons 

for making the decision. This cancellation decision will also be published.  

 

Appeals  
 

44. A cancellation decision may be appealed to the Competition Appeal Board. Such 

an appeal must be brought within the specified time period.  
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COMPETITION ACT
(CHAPTER 50B)

COMPETITION
(BLOCK EXEMPTION FOR

LINER SHIPPING AGREEMENTS) (AMENDMENT)
ORDER 2010

In exercise of the powers conferred by section 36 of the Competition
Act, the Minister for Trade and Industry hereby makes the following
Order:

Citation

1. This Order may be cited as the Competition (Block Exemption
for Liner Shipping Agreements) (Amendment) Order 2010.

Amendment of paragraph 2

2. Paragraph 2 of the Competition (Block Exemption for Liner
Shipping Agreements) Order (O 1) is amended by deleting the words
‘‘31st December 2010’’ and substituting the words ‘‘31st December
2015’’.

Made this 14th day of December 2010.

OW FOONG PHENG
Second Permanent Secretary,

Ministry of Trade and Industry,
Singapore.

[CCS/100/611/10; AG/LLRD/SL/50B/2010/3 Vol. 1]
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附錄 B 

獅子山學會就香港制訂和實施《競爭條例草案》所涉開支的查詢  

 

 獅子山學會提出的問題  商務及經濟發展局的回覆  

1 .  自 二 零 零 八 年 一 月 一 日 以 來 ， 就 外 間 機 構 向

香 港 政 府 提 供 有 關 競 爭 法 的 專 業 意 見 所 支 付

的款項總額。  
 

2 .  自二零零八年一月一日以來，商務及經濟發展

局就競爭法事宜曾聘用的律師、律師事務所、

經濟顧問和任何其他外間顧問的詳細資料。請

註明各律師、律師事務所和顧問獲付款的項目

和所履行工作的性質。  
 

自二零零八年一月以來，政府委聘外間顧問 (下稱 “  顧
問 ” )提 供 有 關 競 爭 法 的 意 見 所 支 付 的 費 用 總 額 為
1 ,280  萬元。顧問 (金杜律師事務所 )委任多名法律專業
人員和經濟專家組成隊伍，提供顧問服務，就香港實

施競爭法的事宜提供意見。顧問與政府簽訂顧問協

議，訂明在一段期間提供上述意見，因此難以逐一說

明每項意見所涉及的專業知識和開支。  
 

3 .  自二零零八年一月一日以來，專責處理競爭法

立法建議工作的人員的估計總工時，以及現時

負 責 處 理 這 項 工 作 的 商 務 及 經 濟 發 展 局 人 員

數目。  
 

商務及經濟發展局負責制訂《競爭條例草案》的人

員，屬該局編制的一部分。除了處理有關競爭的工作

外，他們還肩負其他職務，因此難以獨立計算專責處

理競爭事務的人員的總工時。  
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 獅子山學會提出的問題  商務及經濟發展局的回覆  

4 .  自二零零八年一月一日以來，香港政府在本港

舉辦競爭法會議所支付的款項，包括給予本地

大學、教授或其他人士或院校的撥款或其他款

項 (商務及經濟發展局必須合理地預期這些款
項理當用於與競爭法有關的項目 )。  
 

自二零零八年一月以來，政府並無在香港舉辦或贊助

任何與競爭法有關的會議。不過，我們曾經為四個由

本地大學或院校舉辦的競爭法會議提供協助，除了派

員出席會議擔任講者外，還設晚宴招待會議講者，以

及會見到訪的學者和外國競爭規管機構要員。  
 

5 .  自二零零八年一月一日以來，商務及經濟發展

局 局 長 或 任 何 下 屬 曾 出 席 與 競 爭 法 有 關 的 海

外 會 議 數 目 ， 以 及 參 加 這 些 會 議 所 涉 及 的 開

支。  
 

自二零零八年一月以來，商務及經濟發展局數名人員

曾到新加坡和澳洲參加兩個與競爭法有關的會議。所

涉開支總額為六萬元，用以支付這些人員的報名費、

旅費和其他相關津貼  。  
 

6 .  商 務 及 經 濟 發 展 局 估 計 本 港 商 界 為 遵 行 競 爭

法而每年招致的開支。如未有作出估算，請說

明。  
 

我們注意到，外地競爭司法管轄區一般不會就實施競

爭法所涉及的遵行成本和效率得益，進行事前評估。

由於各行業的經濟環境瞬息萬變，進行事前評估往往

涉及多種假設和不明朗因素。不過，多個司法管轄區

在競爭法實施後，曾對執行競爭法所帶來的影響，進

行定性或定量評估。關於部分研究的詳情，請參閱我

們早前提交立法會《競爭條例草案》委員會的文件 (立
法 會 C B ( 1 ) 2 4 2 0 / 1 0 - 11 ( 0 2 )、 C B ( 1 ) 2 1 2 7 / 1 0 - 11 ( 0 2 )和
C B ( 1 ) 2 0 1 8 / 1 0 - 11( 0 2 )號文件 )。  
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 獅子山學會提出的問題  商務及經濟發展局的回覆  

  正 如 我 們 在 二 零 一 零 年 七 月發 出 的 立 法 會 參 考 資 料

摘要所述，我們預計《競爭條例草案》為各行業提供

公平競爭的環境，有助推動市場力量自由運作並促進

競爭。該條例草案亦有助提高實踐既定的競爭政策目

標的力度，即提高經濟效益和促進自由貿易，從而惠

及消費者。經濟效益將會是產量更高、價格更低和產

品選擇更多。其他司法管轄區的經驗顯示，競爭規例

不大可能針對小型企業，所以他們遵行規定的成本不

會大增。大型企業或會為遵行規定投放額外資源，特

別是在法例實施初期。跨國公司由於早須遵從其他地

方的競爭規管制度，應可適應香港新的法律制度。對

整體經濟來說，制定更有效可信的競爭制度，長遠效

益應足以抵銷為工商業帶來的額外成本。  
 

7 .  商務及經濟發展局設立建議的競爭事務委員會

和競爭事務審裁處所涉開支的最新預算數字，

以及周年預算的最新數字。  

政府已在二零一一至一二財政年度預留 4 ,523  萬元撥
款，用於成立競爭事務委員會 ( “競委會 ” )和競委會初
期的運作，另外又預留 1 ,000  萬元撥款，供設立競爭
事務審裁處 ( “審裁處 ” )，為《競爭條例草案》在二零
一一至一二年度獲得通過作好準備。實際開支和時間

表須視乎《競爭條例草案》的立法進度而定。  
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 獅子山學會提出的問題  商務及經濟發展局的回覆  

根據外國經驗和本地情況，競委會成立初期全年的運

作開支粗略估計為 6 ,700  萬元。至於審裁處，成立初
期每年的經常運作開支約為 1 ,500  萬元。  
 

8 .  香港司法系統處理競爭法糾紛所涉的預算額外

開支。如未有作出估算，請說明。  
根據《競爭條例草案》設立的審裁處會設於司法機構

內，是專門處理競爭法案件的法庭。有關審裁處的成

立和運作預算開支，請參閱第 ( 7 )項的回覆。  
 

9 .  其他政府部門有否因為香港擬推行跨行業競爭

法而招致開支。  
 

10 .  商務及經濟發展局的任何其他開支；這些開支

或會引起香港市民或參與討論競爭法的人士關

注。  
 

《競爭條例草案》旨在提供法律架構，以便有效推行

政府的競爭政策，目前各個政府部門均須遵守這個政

策。推行建議的競爭法所涉及的財政影響，見上文第

( 1 )、 ( 2 )和 ( 7 )項的回覆。  
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