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Bills Committee on Competition Bill 23rd Floor Gloucester Tower
Legislative Council Secretariat '1_,5 011;6"'5 Road Cenlral
e ong Cong
3/, Citibauk Tower T <852 2845 6630
3 Garden Road F +B52 2845 0089
Cenfral, Hong Kong DX 009028
www.herbertsmiih.com
O ref
236717777/130004677
Yo tel
03l
By email hysiu@legeo.gov.hk and by hand 17 November 2010
Dear Sir,

We act for Global Sources Ltd, (NASDAQ: GSOL) and its subsidiacies (collectively, "Global
Sources") and write to you on their behalf with the atlached submission regarding the Competition
Bill.

As will be evident from the attached submission, our client has considerable concerns regarding the
proposed exclusion mechanisme applying to statutory bodies. The submission identifies the areas
of concem and proposed measures that our client would respectfully submit need to be taken to
rectify thege deficiencies in the Bll.

We look forward fo presenting further on the issues raised in these submissions at the upcoming
deputations hearing.

Please do not hesitate to contact us if you have any queries or require any further information.

We look forward to hearing from you.

Yours faithfully,
&Xevb@V&‘S;«Qﬁ\#ﬁ
Bnel,
Head of Asla: ARW Altken M D Johason CS8ng Reglatsrad Sanlor Congulianta:
At ANdor MJ Barker GJ Lawis G H Thamns Foralgn Lowyars: 8 R Crosswall
MChan WT Lok TCP Tong KM Roy £ MR Withinglan
Managing Partnor, Ghina ~ 4J G D'Agostine KT Mak DAWill; +
A Taftolshad MG Emsley ¥ D Moorg £ Admitted Inn Now York
A P Howsll YCPxhes+ +Nol ragidanl In Hong Kong

Haded Smith I ¢ Hong Kong partnersiip which ) ofifsted Lo Rarbert Sith LLP (a0 Engish Emiad KabEly padnanshig).
04:3190602_11
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Global Sources
Submission to
the Legislative Council
Bills Committee
On Competition Bill

Addressing Concerns as to
the Exclusion and Exemption Mechanism
for Statutory Bodies
Engaged in Economic Activity

17 November 2010
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1. EXECUTIVE SUMMARY

Glabal Sources Ltd. WNASDAQ: GSOL) and its subsidiaries (collectively, "Global Sources") is a
leading business-to-business media organisation and a primary facilitator of trade with Greater
China, Amongst other services, Global Sources is one of the major private trade fair organizers in

Hong Kong.

Global Sources has very considerable concerns over the drafting of the exclusion and exemption
provisions in the Competition Rill ("Rill"), These include that;

Statutory bodies, even those engaging in economic activity in competition with the
private scctor, are not subject to the law' unless the Chief Execulive in Council
("CE'in C") chooses to issue regulations subjecting any patticular statutory body
or parts of its operations to the law.2

The CE in C has an apparent discretion as (o whether to issue such regulations and
which slatutory bodies to subject to the discipline of competition law.*

Legco .will have limited, if any, practical ability to review the process where a
statutory, body has not been included in the regulations (if any)‘ promulgated to
subject statutory bodies to the law,

Affected pariies will, it appears, have

o  practically no say in whether statutory bodies that compete with them or
impede their commercial activilics ar¢ to be subject to the competition law;
and '

o ' no apparent way lo review the process where a statutory body has not been
.included in the regulations (if any) promulgated to subject statutory bodies to
the law.

It is not clear whether there will be sunset clauses on any exclusions for statutory
bodies, requiring review of the need or justification for exclusions as marlket

conditions and (potentially) the scape of particular statutory body activities change.

There are various other exclusion and exemption provisions in the Bill which have

. nol been adequately defined and there is no clarity as to whether statutory bodies

engaging in econoinic activity might use these exclusions and exemptions even if

. they were prima jacie included in regulations promulgated by the CE in C under

clause 5(1)(a) of the Bill.

! See section 3 of the Bill.

? See section S of the Bill.
Naote the use of the word "may" in the first line of section S(1) of the Bill.

“ Note that Singapore has a similar mechanism in its competition law and 6 years down the track such
regulations have still not been issued.

4/3309294_6
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2, IMPLICATIONS

This could have serious ramifications for businesses in Hong Kong that are in competition with
such statutory bodies and for the Hong Kong economy generally. Those statutory bodies (some of
which already receive government subsidies and other privileges that necessarily distort market
competition) would have the advantage of not incurring the compliance costs of the law that will be
shouldered by private secior undertakings. This tilts the competitive and legal playing field in their
favour. They will also not have to be concerned as to whether their conduct might be adversely

- impacting compefition; while at the same time they will be able fo use the law against those with
whom they competel

A prima facie. across-the-board statutory body exemption is a particular concern, given that
Government intervention in the economy remains the single biggest inhibitor of competifiveness
and efficiency the world over, .

Although some statutory bodies such as the Urban Renewal Authority ("URA"), Hong Kong Trade
Development.Council ("HKTDC") and Ocean Park are clearly engaging in economic activities and,
therefore, fulfil the criteria for being subjected to the compelition law, the Gavernment has not yet
confirmed that it will be applied to them or otherwise indentified a list of any bodies that it says
will be. Nor is there a timetable for doing so, although the Under Secretary, for Commerce and
Economic Development stated on 8 October 2010° thaf the list would be made available to the Bifls
Committee at the time the Bill was being scrutinised. It is apparent the Government is reluctant to
commit to a position.

3 WHAT WE ASK THE BILLS COMMITTEE TO DO.

.The purposé of this letter is not to ask the Bills Committee to step into the shoes of COMPAG or
the future Compelition Commission to investigate into and/or adjudicate on statutory bodies that

-are or might be engaging in anticompetitive conduct. Its purpose is more modest but important: to
respectfully request that the Bills Committee:

(@) . closely scrulinises the exclusion and exemption provisions in the Bill;and -

(b) ensures that appropriate amendinents are made to ensure (hat statatory bodies engaging in
" economic aclivities will: be subject to (he competition law and that affected parties will
have a reasonable opporfunity to be heard in this procegs.

We set ot in more detail in section 6 what we submit is required in this regard.

Hong Kong has long maintained thal Govermment intervention in the markets should be minimal

and, where there is intervention, to ensure that there is a demonstrated justification for it and that it
-is the minimum necessary in all the citcumstances, Where statutory bodijes are competing in the
- markels, there needs to be a level playing field. :

Global Sources believes. that the key to a thriving economy is market competition. An essential
first step in this direction is for the Govermnment to keep faith with its minimal and efficient
-government policy, by commilting (o subject statutory bodies._that are engaging in economic
activity, including the URA, HKTDC, Ocean Park, etc., to thc competition law, without further
delay. el

? Atthe Hong Kong General Chamber of Commerce seminar on 'cdmperilién law on 8 October 2010,

04733092946 3
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4, ISSUES WITH THE BILL

(a) Framcwork of the Bill

The Bill provides for both exclusions and exemptions.®
Exclusions apply automaucally by operation of the Bill to:

0] all statulory bodies (cl.3), subject to the CE in C havmg the power lo apply Lhe law to them
per cL5(1)(a);

(i)~ specified persons / activities (cL.4), although we do niot know what persons / activities will
* be specified until the CE in C issues regulations under ¢l.5(1)(b));

(iif)  agrcemen(s enhancing overall economic efficiency (cl. 30 a‘nd Schedule 1, s.1);

(iv) . conduct engaged in for the purpose of complying with-a legal requirement, i.e. those
imposed wnder any enactmen( in force in Hong Kong or imposed by any national law
applying in Hong Kong (c1.30 and Schedule 1, 5. 2), and .

7] undertakings entrusied by the Govemment with the operalion of services of general
economic interest, insofar as lhe first or second conduct rule would obstruct the
performance of the particular task assigned to it (c1.30 and Schedule 1, 5.3).

Exemptions may be granted by:

) the Competition Commission fo provide block exempnon of agrecmems |ha( enhance
econosmic efficiency (cls.15-20); and :

(ii) the CE in C on public policy grounds (cl.31) or to avoid conflict with -in(ernational
obligations (cl.32).

We will discuss potential issues with each of these provisions, after the following general
comments on Hong Kong's existing policy and compemlon law mtemanonal best practice in
relation to statutory body exclusions. : :

(b) Hong Kong's existing economle policy

Hong Kong has a long established policy of placing faith in markets and maintaining both minimal
government and minimal intervention in the markets, Where there is a case for intervention, the
policy has been to ensure that the intervention is the minimum required. '

Consistent with this policy, the Government has also sought, where possible, .to 'wind back iis
involvement in the cconomy. A classic example of this is found in the telecoms sector. Until 1995,
that sector was subject to a monopoly Government franchise., From 1995, the sector was
liberalised and exposed to compelition to increase competitiveness and, (hereby, (he benefits that
flow to Hong Kong society. The benefits of reduced Government intervention speak for
themselves. Hong Kong now has one of the most competitive telecoms markets in the world.

5 This submission does not address merger refated exclusions/exemptions.

¢13309294_6 4
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e

COMPAG policy since ils establishment in 1997 also had an important role. Consistent with the
Govemment’s then policy of minimal inlervention, there was a clearly recopnised role for
COMPAG in identifying Government imposed sectoral restraints and initiating pro-competitive
policies in Government and public sector bodies.’

Governument intervention in the economy remains the single biggest inhibitor of competitivensss
and efficiency the world over. If statutory bodies engaging in economic activifies are granted an
exclusion from the competition law in Hong Kong, this has the potential to seriously undermine
existing policy and Hong Kong's competitiveness, running entirely contrary to the purported object
of the Bill,

(¢) International best practice

A concise statement of competition law international best practice is found in the United Nations
Conference on Trade and Development paper on exemptions and exceplions in competition law
("UN Paper"):" .

“Best practice' advice recommends thal competition (antitrust or antimonopoly) law should
be a general law of general application; that s, the law should apply to all sectors and to
all economic agenfs in an economy cngaged in the commercial production and supply of
goods and services. In this regard, both private and public (ie. State) owned and operated
enterprises should be subject to the same treatment "

The UN Paper reviews the laws of various developed and developing economies (including the
United States, Canada, the EU, the UK, Australia, New Zealand, Japan, Algeria, Morocco, Bulgaria,
Croatia, Chile, Columbia, Venezuela, etc) and observes that “in . almost all of the economies
reviewed, the competition laws apply to both public and private sector enterprises” and only
exempt areas thal are "covered by other government legislation and regulations."”

The UN Paper observes that ... there are some notable differences as well ...in some of the more
established competition law regimes, especially the United Stales, there is a patchwork of
exemptions (hat have evolved throngh court proceedings and legislative actions responding to
special interest groups.” However, it states in relation to these exemptions that "[ijn many cases,
there is a recognized need to re-evaluate these exemptions."! It is worth noting that the research
paper more recently prepared by the Research and Library Services Division Legislative Council
Secretariat observes in relation to the United States that "Government entities are exempted from
the competition law" but, in any event, that "...federal government departments and agencies

seldom engage in commercial activities”."

Importantly, the very clear conchusion reached in the UN Paper ia that although "[iln a number of
jurisdictions, exemptions are granled for "special” sectors such as ... govemment enterprises ...
[iln most of these cases there are no credible economic bases for exempling these sectors or types
of activities from competitive pressures,”"

? See paragraph 10 of COMPAG: "Statement on Competition Policy”, May 1998.

“ UNCTAD, "Application of Competition faw: Exempiions and Exclusions”, Document
UNTRAD/DITC/CLPMisc.25

? UN Paper at p 35.

"0 UN Paper at p 35.

" Jacky W of Research and Library Services Division Legislative Council Secretariat, Compeition polices
in selected jurisdictlons, 25 June 2010, page 110. :

2 UN Paper at p 32.

0433002046 ‘ 5
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The UN Paper also lays down recommendations as to the basic procedures and principles for
granting any proposed exemptions for slatutory bodies, including that:

@ exemptions should be granted on a limited-time basis with a “sunsel” ¢lause and provisions
for periodic review, ;

(i1 the review of exemptions should include analysis of their impact on economic efficiency
and consumer welfare, and in a cosi-benefit framework identify the “winners” and “losers”,
and whether indeed there are overriding benefits that serve the consumer or broader
economic interests;

(i)  exemptions should be granted after public hearings with the participation of interested and
affected parties;

(iv)  exemptions should be as "least restrictive of competition” as possible; and

) exemplions should be peneric in nature, relating to types of economic activities or
arrangements.

The UN Paper highlights the imporlance of (hese procedures in promoting due process,
transparency and economic policy coherence:

"There are fundamental legal and economic policy reasons for advancing the
recommendation that competition law policy should be generally applicable, Entities
engaged in the same or similar lines of activity should be subject to the same set of legal
principles and standards lo ensure faimess, equality and non-discriminatory treatment
under the law. ... It would foster "due process" under the law.""

And

“[wlith such principles, the number nature and scope of these exemptions and exceptions
will tend to be more limited, and the procedures more accountable and transparent. There
will also tend to be grealer policy and economic coherence.""

Surprisingly, as will be seen from the analysis below, Hong Kong, the economy ranked to date as
the freest in the world, is proposing to take quite the contrary approach, giving a prima facie
exemption to all statutory bodies even if they are engaged in economic activities (per cls.3 and

S(1)(@))-

The controversial question whether statutory bodies should be subject to competition law is to be
left {o the discretion of the CE in C, with no public inpul and with limited oversight from Legco
through the negative velting process.

There is also no timeframe in the Bill for the CE in C 1o issue the regulations, leaving the prospect
of an open-¢nded process that could see statutory bodies that should be subject to the law enjoying
a de facto exclusion for months or years and there has been no mention of appropriate sunset
clauses.

“UN Paper at p 5.
Y UN Paper at p 36.

013309201 6 6
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(d) The Statutory body exclusion (¢c).3)
Alf statutory bodies are prina facie excluded by operation of ¢l.3.

Clause 5(1)(a) provides that the CE in C may make regulations to apply the conduct rules, etc
respectively to (i) any statatory body or (ii) various of its activities,

Clause 5(2) provides that the CE in C may only exercise this power if he is satisfied that:

(a) the statutory body is engaging in an economic activity in direct competition with another
undertaking;

(b) the economic activity of the statutory body is affecting the economic activify of the
specified market;

(c) the economic activity of the statutory body is not directly relaled (o the provision of an
essential public service or the implementation of public policy; and

@ there are no other exceptional and compelling reasons of public policy againsl making such
a regulation.

We have a number of concerns with the drafling of this exclusion.

First, in the Government's Legco Brief on the Competition Bill, the Goverment explained the
reason for excluding statutory bodies from competition law was that "the activities of the public
sector are almost invariably non-economic in nature falling outside the scope of the Bill"."
However, statutory bodies whose aclivities are non-economic are already effectively excluded from
the competition law. The law only applies to "undertakings” which are defined as entities thai are
"engaged in economic activities” under cl.2. Thus the need for this further up-front and absolute
statutory body exclusion is highly questionable.

Secondly, the use of the word "may" in the first line of ¢l.5(1) implies that the CE in C has a
discretion whether fo. invoke cL.5(1)(a), even when statutory bodies meet the criteria specified in
cl.5(2)(a)-(d) ("Criteria"). However, there is no apparent justification for excluding statutory
bodies from the compelition law upfront, where they already fulfil the Criteria in the first place.
Indeed, to do so would be contrary to the most fundamental object of existing COMPAG policy
and the competition law, because it would give such bodies effective carre blanche to commit the
most egregious anti-competitive acts without fear of censure from any quarter.

Thirdly, the use of the word "and" at the end of cl.5(2)(c) (Criteria (c)) is concerning, as it suggests
that in order for a statutory body to be potentially subjected to the competition law, it must fulfil
each and every one of the Criteria. There are a number of significant problems with this, including
the following:

)] That a statutory body engages in economic activity in-a market (the first limb of Criteria
()) should in itself already be sufficient justification for the competition law to apply to it.
Adding a requirement thal il be in direct competition with another undertaking (the second
limb of Criteria (a)) will frustrate the object of the competition law. There will clearly be
instances in which statutory bodies have crowded out private competition or prevented any
cffective competition with them, but the competition law should not act to protect statulory
monopalies in such circumstances. If statutory bodies are engaging in economic activity in

5 Para.14 of the Legeo Brief dated 2 July 2010,

043309204 6 7
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a market with the threat of potential entry by private undertakings, it is essential for the
statutory body to be. subject lo competition law (o ensure that it does not act to foreclose
entry lo maintain its monopoly position. The simplest test is one which simply asks
whether the statutory bady is engaged in economic activities: If it is, then prima facie it
should be subject lo competition law, The onus should then be on the statutory body to
make (he case, if it considers there are, nevertheless, some grounds for an exclusion.

(i)  As to Criteria (b), the CE in C is not going to be in a position to form a view on this
without undertaking an expansive and comprehensive competition investigation into the
relevant competition law markets in which the statutory body operates. The recent grocery
market industry investigation by the United Kingdom Competilion Comunission
demonstrates the magnitude and complexity of such a task; It is difficult fo see how the CE
in C could be in a position to undertake such investigations and analysis at present and,
indeed, one of the. very reasons for proposing the compctition law was to give an
independent commission the powers necessary (o undertake such work because it was

' considered that COMPAG was, with its present powers, unable to effectively carry out
such tasks.

(iif) "~ Even if the CE in C was prima facie able Io undertake such analysis, it would require input
from affected parties operating in or secking entry (o the relevant markets and there is no
suggestion that the CE in C will be seeking such inpu — quite the converse, as this issue is
presently being considered behind closed doors, with the Government refusing to allow

_affected parties to be involved.

(iv)  The terin "directly related to" in Criteria (c) is also too broad. In line with the object of the
: compelilion law; exclusions from the compelition regime should be dvafted and construed
as narrowly as possible. It should only be if application of the competition law to the
statutory body would frustrate or impede the carrying out by that statmtory body of its
public service or public policy function that an exclusion should be considered. Even then,

(he onus should be on the statutory body to demonstrate that this is so.

) Criteria (c) and (d) are not defined and could potentially be applied very broadly by the CE

: + in C (o support any decision to maintain the exclusion for particular statutory bodies, even
if those stamtory bodies should, on any independent view, be subject to the discipline of
compelition,

Fourthly, no time limit is specified for the CE in C to, consider whether these statutory bodies
should be subjected to the competifion law and there is no express provision allowing concerned
parties to require the CE in C to actively do so. Given that the CE in C has an apparent discretion
a5 to whether any given statutory body falling within the c.5(2) eriteria will be subjected {o the law,
it appears that it will be difficult to challenge the CE in C on any failure or refusal to subject
statutory bodies to the competition law.

It should be noted in this regard that Singapore has a similar blanke( exclusion under 5.33(4) of its
Competition Act. According (o the Legco Secretaria's Report, "Competition polices in selected
Jurisdictions” in June 2010, there were concems in Singapore society that such exclusion would
create an unlevel playing field. The Singapore Government said thai the exclusion was based on
public interest considerations and not intended to be permanent, commiiting (0 review the need for

e hitp:/fwiww.competition-commission.org uk/inquiries/re£2006/grocery/
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exclusions after the law has been | m force for some fime. Six years on, the Singapore Governmen(
has still not conducted that review.'

Fifthly, the use of the process of regulations promulgated by the CE in C restricts public and Legeo
scrutiny. The negalive vetling procoss will give Lepco limited ability to consider the decisions
being made by the CE in C in this regard, including in parlicular decisions not lo put various
statufory bodies in the reguldtions that apply the law to stattory bodies. It is submitted that
something which is so integral to the scope and effectiveness of the competition law, and the future
competitiveness of Hong Kong, should not be addressed in such a closed manner.

In all the circumstances, (here is no apparent reason why issues such as this are being dealt with by
the CE in C. These issues should, it is submitled, be considered by the independent Competition
Commission, with the starting point being that all statutory bodies engaging in economic activity
are subject to the competition law with the onug on them to make the case for exclusion. Affected
partics shonld be given the right to be heard on this issue, which will potentially have enormous
implications for them in their ability to survive and compete in Hong Kong.

Finally, and importantly, any statutory body exclusions should be subject to appropriate sunset
clauses requiring review at established points in the future to consider whether it is appropriate to
maintain the exclusion. Markets change and statutory bodies may engage in economic activities in
the future or expand the scope of their operations. In the same way that undertakings that get the
benefit of Commission-decision are subject to conditions or limitations (and then only if they
comply with those conditions or limitations), such processes are necessary in relation to stamtory
body exclusions, with appropriatc mandatory sunset clauses. As noted above, this is in keeping
with international competition law best practice.

(e) Other exclusions and exemptions

The Bill does not make it clear whether, even if they are subjected to the competition Jaw under
cL.5, statutory bodies could avail themselves of other exclusions and/or exemptions. This should be
clarified in the drafting.

There might be a case for statutory bodies (o have (he ability to seek block exemptions for
agreements (cl. 15) or for compliance with international obligations (cl.32). There might also be a
case for arguing for exclusions in appropriate circumstances for agreements enhancing economic
efficiency and conduct engaged in to comply wilh legal requirements (ss.1 and 2 of Sched. 1).

However, the wording of the rest of the exclusions and exemptions provisions is very broad. What
should he avoided is the use of these broad exclusions and exemptions as a convenient backdoor to
exclude from competition law statutory bodies which are prima facie subjected to the law by the
CE in C under cL.5{(1)(a). .

Services of general economic interest (cl.30 and .3 of Sched. )
Under ¢1.30 and 5.3 of Schedule 1, undertakings entrusted by the Government with the aperation of

services of peneral economic interest are excluded, in go far as (he conduct rules would obstruct the
performance of the tasks assigned to them. This exclusion applies automatically.

'" Para.6.2.15.12, Jacky W of Research and Library Services Division Legislative Council Secretariat,
" Compeltition polices in selected jurisdictions, 25 June 2010.
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The Bill contains no guidance as to how this exclusion is intended to operate. However, it is noted
that the Government has clarified in its Overview of Major Components of the Competition Bill'®
that this exclusion is directed al "... services that the authorities consider should be provided in all
cases, whether or not there is incentive for the private sector to do 30" and that “(sJuch services
must be widely available and not restricled to a class, or classes of customers, €.g., public transport,
water supply, power supply or postal services".

It should be made clear that statutory bodies carrying out other ﬁmcrmns should not be able to use
this as a backdoor to get an exclusion.

Specified persons/activitles (cl.4)

Specified persons or activities are excluded by operation of ¢4, The class of persons.or activities
to be exempted is nol "populated” until the CE in C promulgates a regulation under cl.5(1)(b) to do
so. It is worrying that the operation of this provision will not be lransparent, as it does not contain
any apparent criteria as o how this power should be exercised or any apparen( grounds for
challenging any regulation under this clavse. It is not clear if this provision can be applied to
statutory bodies or, if so, what the grounds would be. There is also, presently, no apparent reason
why such decigions should be made by the CE in C instead of the Commission.

Public policy (cl.31)

There is no express power to challenge orders gazetted by the CE in C lo grant exemptions on
public policy grounds under ¢l.31. Under cl.33, such orders made by the CE in C would he placed
before Legco under a ncgauve veuting pracedure and there is no prima facie provision for public
submissions (o be made. It is submitted that this process is not satisfactory. It should be made
clear whether and in what circumstances statutory bodies might avail themselves of this exemption.

Again, it is also not clear why the CE in C, rather than the Commission, needs to be tasked with the
consideration of such exclusions.

5 THE HONG KONG TRADE EXHIBITION INDUSTRY — A CASE STUDY
(a) Introduction to HKTDC
The Hong Kong Trade Developmem Council Ordinance (Cap 1114) stipulates that HKTDC is a
statutory body which exercises two main functions:
. to promote, assist and develop Hong Kong's overseas trade, with particular
reference to exports; and
. to make such recommendations to the Govemmem as it sees fit in relation to any
measures which it considers would achieve an increase in Hong Kongs trade.

The HKTDC's work as a trade fair organizer (arguably falling outside the above scope) makes it a
keen and key competifor in organising trade fairs and exhibitions in compefition with the private
sector. According to HKTDC's most recent financial repori (2009/10), organizing exhibitions and
missions was its greatest source (65%) of incoine.

Revenue from markel operations

8 CB(1)320/10-11(02) dated November 2010, at paragraph 20,
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For the year ended 31 March 2010, the Income Generated from the Group’s Operational Activities

is HK$1,791,922,000 (as compared to HK$1,554,691,000 for 2008/2009). Out of this:

- Exhibitions and Missions constitute; $1,450,463,000 (or 65% of its total income including
income other than that generated from the Group's Operational Activities)

- Product Magazines and Online Marketplace constitute: $185,595,000 (or 8.3%)

- HKCEC Operation revenue amounts to: $129,602,000 (or 5.8%).

Government Subvention

TDC’s total Government Subvention from Trade Declaration Charge is: HK$370,800,000 (which
represents 16.6% of TDC's total income) for 2009/2010 (as compared to HK$360 million for,
2008/2009) (These figures can be found in the attached TDC financial information for 2009-20)0).

There is no doubt that frade exhibitions and the other (rade indusiry activities, such as trade
magazine publication and the Online Marketplace, are "economie activity”. The very existence of
active private players proves (his. These cconomic activitics comprise a very significant part of the
HKTDC's operations. There is also no apparent or conviricing public policy or other reason why
these aspects of HKTDC's operations should be excluded from the competition law.

(b) Economic importance of the exhibition industry

The exhibition industry is increasingly important to the Hong Kong economy.

KPMG Transactions Advisory Services Limited estimated in their "Economic impact of (he Hong
Kong exhibition industry"" report that the industry contributed HKID$26.4 billion to Hong Kong's
economy in 2006 (1.8% of Hong Kong's GDP). ,

For comparison, the expenditure effect of the industry was 1.5% of GDP in 2004, as against 1% in
Germany and 0.8% in the UK. The industry generated (directly and indirectly) opportunities for
58,500 Full Time Equivalent employees in 2006.2

(©) Regional leader

Hong Kong's exhibition industry is a leader in the Asia Pacific region.

In (erms of average revenue per fair, according to Business Strategies Group Limited's "The Trade
Fair Industry in Asia" report in 2009, Hong Kong is the regional leader

Location Average revenue per fair in 2008 (US$'m)
Hong Kong 4.08
Mainland China 271
Japan 2.07
Thailand 2.05

¥ published in August 2007 as quoted in parageaph 3.3 of Chinese University of Hong Kong and BMT Asia
Pacific , Hong Kong Trade Exhibition— An Indusiry Review dated 31 October 2010 (the "CUHK-BMT
Report") :

¥ Paragraph 3.3 of the CUHK-BMT Report.
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In terms of net exhibition space sold, the CUHK-BMT Report which compares the exhibition
industry in Hong Kong with that in countries which are considered as sufficiently similar to Hong
Kong's posmon (Tokyo, Singapore and Sydney) lists Hong Kong as the second largest in the Asia-
Pacific region (after Tokyo).

In 2009, Hong Kong remained the regional leader with the highcét average revenue per fair and (he
third largest space sold (behind Japan and China) in Asia according to Buginess Strategies Group

Limited's "Asian Business Media Tracker — South China Bxhibitions Market " report in September
2010.

(@  Key players (supply side) in exhibition industry

According to the CUHK-BMT Report, key players on the supply side in the exhibition industry are:
(a) Government agencies in charge of trade policies;

(b) venue suppliers;

(c) exhibition organisers;

(d) exhibitors; and

(® industry asgociations.

Venue suppliers

There are currently 3 major exhibitions centres in Hong Kong capable of holding trade exhibitions:
Hong Kong Convention and Exhibition Centre (HKCEC), AsiaWorld-Expo (AWE) and Hong
Kong Exhibition Centr¢ (HKEC),

HKCEC, AWR, HKEC currently provide an available saleable exhibition space of 88,563 sq m,
70,000 sq m and 2,100 sq m respectively.” According to the CUHK-BMT Report, HKEC is not
capable of holding "mega shows" due to its very limited floor space and therefore most competition
in venue supply in the Hong Kong exhibition industry presently takes place between HKCEC and
AWE.

HKCEC is owned by the HKTDC and the Government. Hong Kong JEC Limited (a joint venture
berween the Government and a private partner) owns AWE.,

Exhibition organisers

The number of key trade exhibition organisers was 30 in 2008.” These consisted of one public
organiser (i.e., HKTDC) and 29 private organisers such as Global Sources, UBM Asia Ltd etc.

(c) Market structure

Market shave

*! Paragraph 2.1 of Chinese University of Hong Kong and BMT Asia Pacific, Hong Kong Trade Exhibition
— An Industry Review (Phase | supplement) dated 19 April 2010 (the © CUHK-BMT Repost Supplement”)
? Paragraph 1 of the CUHK - BMT Report.
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The CUHK-BMT Report studied the exhibition marke! and concluded, using a2 number of different
measures, that HKTDC/HKCEC has a high percentage of market share in terms of gross exhibition
space, number of trade fairs organised, gross revenue generated, ele.

This is particularly clear when one looks at the proportion of exhibition space sold to the privale
and public sectors. The private scctor in the other three cities covered by the CUHK-RMT Report
accounts for the majority of the space sold. However, somewhal surprisingly, given Hong Kong's
supposed market-driven policy, a large proportion of the s%ace in Hong Kong was sold to the
public sector (which comprises only one entity, the HKTDC):

Public Privale
Tokyo 1% 99%
Sydney 2% 98%
Singapore 5% 95%
Hong Kong 45% 55%

The market share of Hong Kong's private organisers is more disparate and fragmented, as
demonstrated by the considerable gap between HKTDC's markel share (45%) and the market share
of the next Jargest player, Global Sources (16%). The following chart sets out these shares:

2008 Organiser Market Share (Gross Exhibition Space Sold sq m)

240,224
{16%)

EHKTOC

& Global Sources

% {JBM Asla Limiled

® Kenfalr Internabional Lid

% Asla Padlfic Leather Fair Lid
» Cosmoprol Asla Limited

¥ Othars (24)

Sourco: Figuro 3.4 of tho CUHK - BMT Repon

The position remained the same in 2009 if one looks at trade fair revenues. According to Business
Strategies Group's estimates in 2010, HKTDC had a market shate of 46% with UBM Asia, Global

* Figure 5.2 of the CUHK-BMT Report.
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Sources and Kenfair having 17%, 13% and 6% respectively. The remaining 18% was divided
amongst smaller competitors.

Amongst the four selected cities in the CUHK-BMT Report, Hong Kong has (i) the highest
exhibition to organiser ratio (i.e. the number of evenis organised per organiser); and (ii) the
smallest pumber of organisers:®

Average no. of exhibilions per | No, of organisers
organiser

Tokyo 1.49 114

Singapore 1.57 44

Sydney 1.58 38

Hong Kong 2.7 30

The high level of market concentration in the exhibition industry naturally raises concems about
the need (o ensure ¢ffective competition. Other factors include the following:

. As noted in the CUHK-BMT Report, the HKTDC/HKCEC has a high degree of
vertical intepration through (he industry, acting as an industry promoter, exhibition
organiser and venue owner.

. The HKTDC/HKCEC's market presence is further strengthened through its
branding as a public organiser and the unique advanlages it exiracts from its
refationship with povernment and the HKTDC's trade development functions.

. This position is compounded by HKTDC's operation of (rade-related print and
internet businesses and the enormous amount of relevant trade information that
must be available to both HKTDC and HEKCEC as a result of HKTDC's privileged
statutory position as the public promoter of trade in Hong Kong,

All of these factors demonstrate the need to ensure a competitive playing field.
{)) Concluston

It is apparent thal the HKTDC has a significant and active role engaging in economic activity in the
trade exhibition and related trade industry markets in competition with the private sector, No doubt
similar arguments can be made in other industries that Global Sources is less familiar with, such as
in relation lo (he URA, and Ocean Park. However, we believe lhe example of the exhibition
industry demonstrates the real and pressing need to ensure that statufory bodies engaging in
economic activity will be subject to the competition law,

?

The inefficiency of Government intervention in the economy is recognised around the world, as
evidenced by the last 20-30 years of liberalisation and privatisation in countries such as United
Kingdom, New Zealand, Australia and Mainland China. It would clearly not be in Hong Kong's
interests to create an environment that facilitates immunity for statutory bodies that engage in

M Bugsiness Strategies Group Limited, Asion Business Media Tracker — South China Exhibitions Market
(revised) dated September 2010 al pp 3-4.
* Tables 5.4 and 5.5 of the CUHK~BMT Repon.
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economic activity or (o protect statutory badies engaging in economic activity from the discipline
of competition. Indeed, it would run quite contrary to the most fundamental tenets of Hong Kong's
long-standing economic policy of putting markets first, and international best practice (as cited

above).

6,

WAY FORWARD

In view of the above, we respectfully submit that changes need to be made to the Competition Bill
to ensure that;

®

(b)

©

@

Statulory bodies that are engaging in economic activily are prima facie subject to the
competition law;

If any stattory body engaging in economic activity considers there are grounds for an
exemption, (he onus should then be on the statutory body to make an application to the
(independent) Competition Commission for an exclusion or exemption;

Clear and ¢conomically justifiable crileria should be laid down in the law as to the basis on
which such statutory bodies might be entitled to an exclusion or exemption, which should
require any application to be assessed against an analysis of the impact of the exclusion or
exemption on economic efficiency in a cost-benefit frameworl that identifies the "winners"
and "losers" and whether, indeed, there are over-riding benefils that serve the consumer or
broader economic inlerests,

Any process for seeking such an exclusion or exemption should:

(1) be transparent and open to the public;

(if) allow affected parties to be heard;

(i)  be addressed by the Competition Commission;
(iv)  be subject to appropriate appeal rights; and

v) require the Competition Commission to consider and apply to any exclusion or
exemption appropriate sunset clauses and olher conditions or limitations deemed
appropriate in all the circumstances.
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CB(1)2730/10-11(04)

globalzsources

HKSAR Legislative Council
Bills Committee on Competition Bill

Invitation for Submissions on Three Guidelines

Submission by Global Sources

11 July 2011
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1 Introduction and atatement of interest

Global Sources Ltd. (NASDAQ: GSOL) and its subslidiaries (colleclively, Global Sources) are a
business-ta-business media group headquartered in Hong Kong, and a major parl of our
business includes the operalion of (rade shows such as lhe China Sourcing Fairs in Hong Kong
(at the AsiaWorld-Expo). We have been closely following the development of the proposed
Hong Kong compelilion ordinance, which would introduce competilion law rules lo all seclors of
lhe Hong Kong economy. Global Sources has reviewed (he (hree illustrative “regulalory
guidelines” which were made available to the Bills Commiltee by the Commerce and Ecanomic
Development Bureau in May and June. We welcome the opportunily (o provide comments on
the proposed Bill In the context of your Commillee's review of (he three guidelines.

Over the years, Glohal Sources has expressed ils concerns many limes over the compelilion
condilions in Hong Kong's exhibifion Induslry. The Industry has unique (eatures that are prone
to lead {o compelition dislortions. The Hong Kong Trade Development Councit (TDC) was
eslablished in 1866 as a public body whose stalulory duly is to promote, assisl and devalop
Hong Kong's trade with places autside Hong Kong, with parficular reference to exports, Over
the years the TDC has expanded ils aclivilies well beyond ils public service mission, and now
dominales the exhibllion induslry in Hong Kong: It owns one of the princlpal venues for
exhibitions (the Hong Kong Convenlion and Exhibilion Centre in Wan Chai), and organises
trade fairs in compslition wilh the privale sector - lhose very businesses whose aclivilies It Is
supposed lo preamole. In this conlext it is particularly imporiant lo all aclors of the Hong Kong
exhibilion indusiry, and more generally to all Hong Kong businesses involved in International
lrade, that competilion in the induslry remains vigorous, based on the merils and free of undue
Government intervention.

The introduction of competition legistation in Hong Kong thal would exclude, from ils scope of
application, slalutory bodies carrying oul commercial aclivities (fike lhe TDC) would likely create
additional market distortions to the detriment of Hong Kong businesses. The absurdily of a
blanket exclusion for slatulory bodies, such as the TOC, is further illusiraled by the lhree
guldellnes on which the Bills Committee Is seeking comment.

2 Comments on the three “regulatory guidelines”

Global Sources understands that the enforcement mode! proposed under the Bill is to sel ot
general principles in the legislation while leaving broad discrelion to the Competition
Commisslon, the Compelition Tribunal and the Courts In inferpreting (hese princlples. This
broad discretion for the enforcers is compensaled in part by an obligation for the Competition
Commission 1o issue guldelines, albelt on a limited Bst of speclfic toples.

Global Saurces' purpose with the present submission is nol fo comment on (he suitability of the
proposed enforcement model. Ralher, Global Sources wishes lo illustrate how lhe proposed

enforcement melhodology set seriously flawed, If the
exclusion of all stalulory hodies is relained.
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241 The guidelines and the blanket exclusion of all statutory bodles

As your Committee knows from our previous submission,' Global Sources has serious
concerns with Ardicle 3 of the currenl draft of the Compelition Bill, which proposes lo exclude all
slatutory bodies {rom the applicalion of the law by defauli, unlil and unless the Chief Executive
In Councll chooses In hls or her discrelion to subject a particular stalutory body or parts of its
operalions {o the law according to Aricle 5.

Such a blankel slalus-based exclusion regime (s unprecedented. Even lhe Chinese
compelition law subjects all organs of the Stale engaged in commercial aclivities o the
Antimonopoly Law. In the overwhelming majority of compelition law Jurlsdiclions (e.g.. the
European Union, the UK, the USA, Canada, etc.), all operators engaging in economic aclivily -
frrespeclive of thelr nature or ownership slructure - are subjeci to the compelition law provisions,
wilh only limited exceplions for the provision of cerlain public services.

itis therefore very disappoinling lhal none of the three guidelines explains how such a “unique”
fealure of the propesed leqgislation (namely, Lhe blanket exclusion of stalulory bodies) would
affect the enforcement of the Compelition Ordinance if and when it is enacled. This amisaion
Is all the more starliing In view of the fact that the guidelines on the conduclt rules do discuss in
some detail various other exclusions and exempllons provided for under {he Bl ~ all except for
the one relating lo statulory bodles.

While Glohal Sources acknowledges that the guldelines are purely illustrative al this stage, it
respectlully submils thal a proper discussion of the slalutory bady exclusion in the guidelines
waould reveal how flawed this exclusion Is In the conlext of the proposed enforcement model.
With the stalulory body exclusion, the law will be ineffeclive to address major compelition
concerns, will Increase cosls of dolng business for privale parties, and will ses ils scope
reduced lo only those seclors wilh no statulory body involvemenl in Hong Kong. t will not be a
crogs-seclor compelition law, but-a mere continuation of a seclor-specific approach, with an
added compliance cost for privale businesses.

2,2 The Guldelines on Market Definitlon

The Guidelines on Market Definition appear {0 be broadly In llne wilh the (heorelical framework
adopled in established compelition law jurisdiclions. It is unfortunale, however, thal they do
not afso reflect the pragmalic approach adopted as a first slep by foreign compelition authorities.
Global Sources understands thal many foreign compelition authorities would typically start their
analysls with @ common sense approach cenlred on product characteristics and indus(ry views,
before tesling this preliminary view using the economics tests described in he Guidelines on
Market Definitlon.

In any case, Global Sources agrees that a proper definillon of the relevant market Is essential to
the implementation of competilion law. Unforiunalely, the guidelines do not discuss how the
proposed markel definition methodoloay would apply to markels where kev market players,
being statutory bodies, are altogelher excluded from the Bill. 1t would lack common sense and
be complelely at odds with the economics-based approach proposed in the guidstines to ignore
the presence of stalulory bodies engaged in commercial aclivities when defining the relevant
markets. Their market presence and market share should be acknowledged in the market
definition exercise.

Globat Sourcag’ submission Lo Iha Legislative Councll Bills Committes on the Compsatilion Bill addressing concems as
to the excluslon and exemption mechanism for stalutory bodles engaged In an econamlc activily, 17 November 2010,
available at hitp/fwww leaco gov hidyr09-10/englishbe/be12/papersi:121126cb1-516-4-¢.pdl.
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Lel us lllustrate (his with an example from the exhibition induslry In which Global Sources
operales. According (o a 2009 study of the trade exhibilion indusiry conducted by the Chinese
University of Hong Kong and BMT Asia Paclfic (which was submitted o lhe Legislative
Councif's Commerce and Induslry Pane! at ils meeting on 20 April 2010),2 In 2008 TDC-hosted
evenls took up as much as 45% of local exhibilions and none of the private operators had more
than 18% market share based on exhibition space.’ If the large part of the market controlied
by the TDC were lo be arlificially “excluded” from the market definilion on account of TDC bsing
a slatutory body, the private operators would see lhelr markel shares nearly doubled, In
defiance of markel realily. Private operators would perhaps even acquire a “subslantlal degree
of market power” in such an artificial market.

A definition of relevant markefs lhat would lgnore commercial reality would lead to a
misapplication of the law, as the Government itsell recagnises in the Guidelines. However,
even with a proper definilion of relevant marksls Ihat would (in line with commerclal realily)
appropriately Include the significanl market posltion of statutory bodies in important seclars of
the Hong Kong economy, it would still lead to a misapplicalion of the law if, once the relevanl
markel Is properly defined, the Compelition Commission and the courls are powerless to
enforce lhe law agains( those major players in that relevant markel because they are excluded
from the application of the law in lhe firsi place. This demonsirales how flawed and ludicrous i

would be to exclude a statulory body, who is a major player in a markel, from [he applicalion of

the compslition (aw in that very same market,

2.3 The Guldellnes on the First Conduct Rule

The Guidelines on the First Conduct Rule sel oul a framework under which the prohibition of
resliclive agreements will be enforced. They also explain how lhe regime of general
exclusions and exemptions will operale. One glaring omission, however, Is an explanation of

how the exclusion regime proposed for slatutory bodies would operate in refalion fo the Firsi
Conduct Rule.

The Guidelines fail to deal with the consequences of a statutory body's Involvement In a
restrictive agreament

The guidelines do not explain whether privale pariies involved In reslriclive agreements or
concerted praclices wilh an excluded statutory body would slill be deemed to infringe the first
canducl rule.  The question is not straightforward and would merit discusslon in enforcement
guidelines. The text of Adicle 3 of the Competition Bill Is clear: Part 2 (the conduct rules)
does nol apply o a slatulory body. Arlicle 3 allows statulory bodies o enler inlo restrictive
agresments that would otherwise violate the first conduct rule.

Restriclive agreements entered inlo by excluded stalutory bodles with privale parlies can thus
arguably nol be found to violale the firsl conducl rule. Finding olherwise would mean that the
agreement would be illegal as regards one parly bul not for the olther parly. If that [s the
position, Lhen private parties will also benefil from the exclusion as soon as a statutory body is
Involved. In that case many resirictions of compelilion in Hong Kong will be left unaddressed,
and it will be templing for private parties to involve slatutory bodies In {helr conduct with the sole
goal of benefiting from the exclusion.

3 Availabla on the website of Lhe Legislative Council or at hitp: tAwww.cel. baf. cuhk.edu hiDownload/HKE ! study.pdf.

Flgure 3.4 of Ihe CUHK-BMT Report at page 17.
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I, on Lhe_other hand, the stalulory body will be lhe only parly lo benefit from the exclusion, the

restriclive agreement will be illegal anly as reqards (he private parly. This legal oddity would
not only allow bodies se{ up for the purpose of supporling the public inferest to circumvent the

law, bul would result in making privale pariles bhear the consedquence of the statulory hodies'
wrongdoing. In addilion, private pariles will have to bear the cost of verifving legal compliance
of thelr agreements with statulory bodies, while these stalutory bodies would bear no such cost,
thereby crealing an addilional disadvanlage o privale businesses in their dealings wilh statutory

bodies.

This shows (hat the government has not thoughl lhrough ils proposed exclusion regime for
slatutory bodies. More harm (than good Is likely to resull from such an ill-conceived policy.

The services of general economic Interest exclusion is sufficient to protect legitimate
Interosts of statutory badies, including those of the Trade Development Councll

Arlicle 3 of Schedule 1 to the Bill provides for a general excluslon regime for undertakings
entrusted with services of general economic interest, on the madel of Article 106(2) of the
Treaty on the Funclioning of the European Union: “Neither the first conducl rule nor the
second conduct rule applles to an undertaking entrusted by the Government wilh the operation
of services of general economic interest in so far as the conduct rule would obsiruct the
performance, in law or in facl, of the particular (asks assigned lo it." Arlicle 2 of the same
Schedule provides an addilianal exclusion from the applicalion of compelition rules for conduct
mandated by a legal requirement.

Global Sources considers that these provisions already provide more than sufficient com(ort
{hat compelition_law will allow slatutory bodias to fully carry oul all of thelr statutery fundlions,
There is no compelling reason for an addiljonal general exclusion regime for stalutory bodies
which would be completely at odds with Hong Kong's tradition_of minimal inlepvention in the

markels and with inlernational best praclice,

Global Sources' view Is supporled by the Guidelines on the First Conduct Rule, which dsscribe
how these exclusion regimes would operate, Under this regime, all undertakings, including
stalutory bodies, which are enlrusted with the operalion of services of general economic interest
or which are olherwise mandated by law to enter into restrictive conduet, will benefit from an
exclusion from (he law for the purpose of performing their tasks. This exclusion regime has
worked well In foreign jurisdiclions. It allows companies (0 benefit from public subsidies. |t
allows small and medium enterprises to receive favourable trealment mandaled by Government.
It alfows trade and industry associations lo play a role In promoting thelr industry, including by
offering and oblaining discounts. Thanks lo this regime, all businesses, including small and
medlum_enterprises, will continue benefiling from the advantageous policles and services
provided by siatutory bodies.

Whal this regime does not allow, however, is the crealion of appreciable resfrictions of
compelifion in commercial markels by underlakings under the guise of serving the public
interesl. They are allowed lo reslrict competilion when it is necessary for the performance of
thelr statutory dulies, bul they are nol given a blank cheque to enter into anticompetilive
conducl in business aclivilies unrelated to (helr public missions.

This exclusion regime keeps distorlions to the free operation of markets {0 a minimum. N
(herelore defies logic and is very surprising thal the Hong Kong Governmen{ would allow for
broader dislortions lo the market economy by excluding all statutory bodies from the scope of
the proposed law,
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As described in the Guidelines on the Firsl Conduct Rule, in the Hong Kong conlext, all
salulory bodies enlrusted with the operation of services of general econamic Interest will be
allowed to perform their stalutory duties unhampered by compelilion law, even if the Legislative
Councll were 1o amend the Bill and remove (he blanket exclusion for statulory bodies.
Statulory bodies such as the TDC, the Urban Renewal Authority, Ocean Park, ete. would be
able to conlinue (o perform their public interest tasks wilhout concern, even if they did not
benefit from the proposed blanket exclusion of statutory bodies. Similar bodles In foreign
jurisdictions do perform their role very well withoul however benefiting from a large-scale
excluslon from compelition law. It is hard to see why their counterparis In Hong Kong would
need a more favourable treatment.

24 Guidelines on the Second Conduct Rule

These guidelines also suffer from the defecls already discussed above, the main one being thelr

fallure to address how the proposed blanket exclusion for slatatory bodles would affect the
enforcement of the second condugt rule.

Several issues are apparenl wilh the proposed enforcement policy embodied in lhese
guidelines when read ogether wilh (he slalutory body excluslon. The guidelines rlghlly focus
on lhe eslabllshment of markel power as a first step in he analysis, but fail lo address the way

e analysis will be carried out in refation lo markels where statutory bodies are active. would
the sales achleved by stalutory bodies be considered when determining a company's markel
share? will their acliv be a relevani factor considering the e of barriers (o enlry?
efc. The guidelines state thal *[m]ore than one undertaking may have a substantial degree of
market power in a relevan{ markel’. Would this mean thal, facing the Inabllily to challenge
conduct engaged inlo by a stalulory body lhat is the largeslt aclor on (he market, the
Compelition Commilssion will focus ils interest on the largest privale party in the market,
irregpeclive of its aclual market position?

All of these questions remain unanswered, and show that, far from simplifying the enforcement
of the second conduct rule, the statulory body exclusion will instill added complexily and cost in
the enforcement of the law.

3 What Global Sources wishes the Bills Committee to do

Global Sources welcomes the initiative of your Committee to seek comments on guidelines that
lltuslrate how Ihe proposed legislation would be enforced in praclice. A review of the praclical
delails of the proposed enforcement mechanisms clearly shows how lll-conceived the stalutory
bodies exclusion is, and how al odds it is wilh the overall architecture of the Bll.

We are conscious that the Bill allows for a “claw-back mechanism” in ils Arlicle 5 thal would
allow the Government to subject part or all of the aclivities of specified statulory bodies to the

application of the Compelition Ordinance. The proposed “claw-back mechanism” for stalutory

bodies is however so limiled that there [s no guaranlee that il could cure any of the flaws of the
general exclusion of stalutory bodies. Firsl, fhe substantive crileria for clawing back any
blankel exclusion are much more stringent than the general economic interesl lest. Second,
there is no procedural guaraniee whalsoever as to when and how (he Chief Executive in
Council may or may not use the "claw-back” power, nor Is there any way for alfecled parlies to
be heard in the declsion-making process or (o appeal against any administrative action or
inacllon.
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We are also concerned thal while slalutory bodies would on the one hand be excluded from the
burdens and constraints of lhe law, lhey would nol on ithe other hand be excluded from the
application of the benefits of the law under Arlicle 3 of the Bill, This arlicle allows stalufory
bodies to complain against violalions of the law commilted by others and (o sue private parties
for damages. In olher words, lhey will be able to enloy all the benefils of the law without
suffering from any of ils constrain(s!

Based on the above, Global Sources wishes to reiterate the following recommendations
on the way forward with the Competition Blll. Global Sources respectfully submits that
changes need to he made to the Bill to ensure that:

(a) Statutory bodies that are engaging in economic activity are prima facie subject to
the competition law;

{b) If any statutory hady engaging In economlc activity conslders there are grounda
for an exemption that goes beyond the existing exclusions set outin Schedule 1 to
the BIl), the onus should then be on the statutory hody to make an application to
the (independent) Competition Commission for an exclusion or exemption;

(¢) Clear and economlcally juatifiable criterla should be lald down In the law as to the
basls on which such statutory bodies might be entitled to an excluslon or
exemplion, which should require any application to be assessed against an
analysls of the Impact of the exclusion or exemptlon on economle efficlency In a
cost-bensfit framework that identifies the “winnere” and “losers” and whother,
Indeed, there are over-riding benefits that serve the consumer or broader
economic interests;

(d) Any process for seeking such an exclusion or exemption should:

()  be transparent and open to the publie;

(iiy allow affected parties to be heard;

(i) be addreased by the Competition Commisslon;

(lv) be subject to appropriate appeal rights; and

{v} require the Competilion Commission to consider and apply to any exclusion

or exemption appropriate sunset clauses and other conditions or limitations
deemed appropriate in all the circumstances.

We hope the Bills Committee will find lhese commenls helpful. Should you wish to discuss any of the
poinis raised we would be happy to accommodate the Committee.

Glabal Sources
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