CB(1) 203/10-11(02)

Buildings Energy Efficiency Bill

The Administration’s response to Action Items
at the Bills Committee meeting on 18 October 2010

To consider adding the phrase “Without prejudice to (2)” or “Subject
to (2)” in the beginning of clause 10(1)

Having considered the views of the Bills Committee expressed at
its meeting on 18 October 2010, the Administration agrees to propose a
Committee Stage Amendment (“CSA”) to clause 10(1) of the Bill by

adding “subject to subsection (2)”.

To advise the Law Society of Hong Kong’s response to the newly

proposed clause 51A

2. Law Society’s response to the newly proposed clause 51A is at
Annex A. Our response to views expressed are set out below:

Views of the Law Society

The Administration’s Response

The Society is concerned that the
CSA has not expressly clarified that
non-compliance of the new law
would not trigger the Government’s
right of re-entry under the Land
Grant.

As mentioned in LC Paper No. CB(1)
60/10-11(02), we consider that this issue
may have wider policy implications and
should be pursued separately at other
appropriate forum.

Its  views concerning civil
consequences of non-compliance of
the Bill have not been addressed.

We have explained in our reply to the
Law Society dated 20 July 2010, copied
to the Bills Committee, that it is not a
common  practice to put civil
consequence in legislation. For existing
legislation, e.g. the Building Ordinance
(Cap. 123) which governs, among other
things, the safety of buildings (which is a
more serious matter than energy
efficiency), the civil consequences of
breaches among private parties are also
not provided for by means of legislation.




Views of the Law Society

The Administration’s Response

Its views concerning “Records of
Certification of Compliance
Registration, Form of Compliance
(FOC) and Improvement Notices
(IN) and duties and responsibilities
of a subsequent owner and
responsible person” have not been
addressed. In particular, it does not
see why  details of  the
non-compliance specified in an IN
should not be disclosed on EMSD’s
website for the information of
interested parties.

As explained at the meeting on 20
September and in LC Paper No. CB(1)
2930/09-10(03), the Administration plans
to set up registers of FOC and IN to
enhance the transparency of information
on the property to potential property
buyers. We will also include information
on the non-compliance specified in an IN
in the register of IN.

To review clause 52 and clarify the policy intention that whether the
person who carried out the energy audit before the commencement of
Part 4 must also be a registered energy assessor after Part 4
commences

3. Having considered the views of the Bills Committee expressed at
the last meeting, the Administration agrees to propose a CSA to clause 52
to set out clearly the policy intention that, the person who carried out the
energy audit under clause 52 has to be a registered energy assessor on the
commencement of Part 4, in order that clause 22(4)(a) can be complied
with in relation to the audit.

To provide a written response to the Committee Stage amendments
proposed by Hon Cyd HO

4, Hon Cyd Ho’s proposed CSA seeks to circumscribe the
exemption in item 6(b) of Schedule 2 (i.e. a lighting installation that is
solely used for decoration) to a specific period of time during the day.
The Administration explained at LC Paper No. CB(1) 60/10-11(02) that
this is a new regulation over the operation of lighting installations not
currently featured in the Building Energy Codes, which now only deals
with the specification of technical standards on energy efficiency. We are
mindful of the potential impact of such CSA on the operation of various
trades as raised by Members at the last meeting, and we do not consider it
appropriate to expand the scope or nature of regulation without

consultation with the trades.
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5. The concerned CSA seeks to limit the duration during which
lighting installation used solely for decoration (“decorative lighting”) can
be exempted from the application of the Bill. The CSA would have the
effect that the Bill should apply to decorative lighting outside the
specified duration. Such application would call for the establishment of
energy efficiency standards, mainly in terms of lighting power density for
decorative lighting. Currently there have not been any widely adopted
international standards on lighting power density for decorative lighting.
It may take considerable time to establish a standard for Hong Kong
given the time required for consultation with relevant stakeholders and
task forces, as well as for collecting baseline data for mapping such
standards which may vary under different circumstances depending on
the specific function and purpose of such lighting.

6. Given that the regulatory nature of the concerned CSA is
fundamentally different from other requirements under the Bill, we
should carefully assess the compatibility of this CSA with the regulatory
framework of the Bill as a whole. For instance, we have proposed a
CSA to clause 29, such that an authorized officer can only enter a
prescribed building for ascertaining the compliance with the Buildings
Energy Efficiency Ordinance (“this Ordinance”), unless the responsible
person has been given at least 14 days’ notice or otherwise as agreed by
the responsible person. Such prior notice arrangement may create
difficulty for the enforcement of the concerned CSA which deals with the
operation of a lighting installation.

7. Taking into account considerations set out above, we do not
consider it appropriate to incorporate the concerned CSA into the Bill.

To advise with illustrations how to determine whether a lighting
installation is a fixed electrical lighting system in the building or out
of the building. To also advise whether lighting installations affixed
to the outside of the building but connected to the lighting system in
the building are subject to control under the Bill

8. “Lighting installation”, as defined in clause 2 of the Bill, means a
fixed electrical lighting system in the building (= & ¥*[*]) including
certain types of lighting. Our policy intention is that the lighting
installations mounted external to the building (“external lighting”) should
not be covered under such definition. The external lighting may include,
for example, flood lighting, spot lighting, LED lighting, etc. mounted on
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the building external wall, on the roof or at an area external to the
building for lighting up the building facades, architectural features,
signage boards etc. On the contrary, those lighting installations mounted
in a building including its open corridors or glass wall enclosed staircases
from where such lighting is visible from outside of the building will not
be regarded as external lighting. Some photographs are given at Annex B
for illustration.

9. It should be noted that some lighting installations which are
outside the boundary of building, e.g. a standalone light pole outside a
building, may obtain electricity from the electrical system of the building.
As such, the source of power supply for a lighting installation, no matter
from a building or not, is not a factor to be considered in classifying
whether the lighting installation is “in the building”. To enable a better
understanding on the scope of lighting installations to be covered under
the Ordinance, we will provide examples similar to those lighting
installations mentioned in paragraph 9 in publicity after the new
legislation is enacted.

To advise whether the exemption under item 6 of Schedule 2 to the
Bill will contradict the policy intention of future legislation governing
excessive glare of external lighting. To also consider deleting item 6
of Schedule 2 with the effect that any exemption would be provided
in the Code of Practice issued or approved by the Director

10. At the last meeting of the Bills Committee, Members enquired
whether the exemption under item 6 of Schedule 2 to the Bill will
contradict with any future legislative control governing excessive glare of
external lighting. The Administration is of the view that the exemption in
question would not, as a matter of legal principle, preclude any future
legislative control governing excessive glare of external lighting, whether
or not the control is imposed through this Ordinance or any other
legislation. If necessary, consequential amendments to this Ordinance
may be made in any future legislation if external lighting is subject to
statutory regulation.

11. Some Members have suggested that we should remove from
Schedule 2 certain specific exemption item (i.e. item 6 of Schedule 2 on
lighting installations), and provide for the exemption in the Code of
Practice, while keeping all other exemption items currently stipulated in
Schedule 2. We consider that a consistent approach should be adopted for
all exempted items under the Bill. As such, so long as other exempted
items are specified in Schedule 2, the same arrangement should also
4



apply to the exemption for lighting installation, i.e. item 6 should be
specified in Schedule 2. It should be noted that the Code of Practice can
be amended by non-statutory means.

Committee Stage Amendments

12, A list of revised CSAs is at Annex C and a marked-up copy of
the relevant clauses showing the CSAs is at Annex D.

Environment Bureau
Electrical and Mechanical Services Department
October 2010
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Miss Katharine Choi,

Office for the Secretary for the Environment,
Environment Bureau,

Government Secretariat,

46/F., Revenue Tower,

5 Gloucester Road,

Wan Chai, Hong Kong.

Dear Miss Choi,
Buildings Energy Efficiency Bill
Thank you for your letter dated 6 October 2010.

Proposed CSA

The Society’s Property Committee has considered the proposed Clause 51A of the Bill
but remains concerned that whilst the clause provides that a contravention of the
Buildings Energy Efficiency Bill would not of itself subject the title of the relevant
property to any encumbrance, it has not expressly clarified that non-compliance of the
new law would not trigger the Government’s right of re-entry under the Land Grant. It
is undesirable to leave this issue as a subject for future disputes.

The Committee believes that the law should put the matter beyond doubt to prevent
unnecessary future litigation. In this regard, the Committee proposes adding at the end
of Clause 51A the phrase , any provision in the Land Grant notwithstanding”.

Other Outstanding Concerns

The Committee noted that your 6 October 2010 letter has only attempted to address its
concern on the effect of non-compliance of the new law but not the other outstanding
concerns set out in our letter dated 29 September 2010 on “Civil Consequences of

Deputy Secretary General]: No.133998
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The Law Society of Hong Kong

Sne

Non-compliance of the Bill” and “Records of COCR, FOC and INs and duties and
responsibilities of a subsequent owner and responsible person”. In particular, the
Committee does not see why details of the non-compliance specified in an
Improvement Notice should not be disclosed on the EMSD’s website for the
information of interested parties. i

Christine W. S. Chu
Assistant Director of Practitioners Affairs

c.c. Hon Audrey Eu, Chairman of the Bills Committee
Ms. Becky Yu, clerk to Bills Committtee

I: No.133998



Annex B
Examples of external lighting

A. External lighting not covered under the Bill

Example 1 Example 2

External lighting
mounted on the
building external
wall/roof

Example 3 Example 4

Signage lighting mounted on
the building external wall




Examples of external lighting (Cont’d)

External lighting
mounted at an
area external to
the building

Signage lighting
mounted on the
building external
wall

Example 6



B. Examples of lighting installation covered by the Bill although its

lighting effect is visible from outside of the building

L

STLLL

Example B

=%
T

Lighting
mounted in open
corridors of a
building

Lighting
mounted in glass
wall enclosed
staircases




Clause

4(1)

Annex C

BUILDINGS ENERGY EFFICIENCY BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for the Environment

Amendment Proposed

In paragraph (b) of the definition of “common area”, by deleting
“without limiting paragraph (a), includes” and substituting

“includes, unless so specified,”.

In the definition of *“composite building”, by adding “, having
regard to the definitions of “commercial building”, “industrial

building” and “residential building”,” after “means”.

In the definition of “residential building”, by deleting paragraph (b)
and substituting —
“(b) a portion of a composite building that is for residential

use,".

By deleting paragraph (b) and substituting —

“(b) abuilding -
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(1 of not more than 3 storeys;
(i)  having a roofed-over area of not more than

65.03m?2; and

(i) having a height of not more than 8.23m;”.

8(3) By adding “and, in the case of a continuing offence, to a further
daily fine of $10,000 for each day during which the offence

continues” before the fullstop.

9(11) By adding “and, in the case of a continuing offence, to a further
daily fine of $10,000 for each day during which the offence

continues” before the fullstop.

10(1) By deleting “issue a Certificate of Compliance Registration to the
developer in respect of the building” and substituting “, subject to
subsection (2), issue a Certificate of Compliance Registration to the
developer in respect of the building within 3 months after the day on

which the declaration is received”.

11(3) By deleting everything after “the Director” and substituting —
“must —
(@ make a copy of the register kept under

subsection (1) available for members of the



12

17(1)

17(2)

18

22(1)

Page 3

public to inspect free of charge at all reasonable
times; and
(b)  make the content of the register available for

inspection free of charge through the internet.”.

By adding before subclause (1) -
“(1A) This section applies in relation to a building in
respect of which a Certificate of Compliance Registration has

been issued.”.

By deleting “the responsible person of the unit or the owner of the
common area, as may be appropriate” and substituting “a person
who is the responsible person of the unit or the owner of the
common area, as may be appropriate, as at the completion of the

works”.

By deleting “the owner of the installation” and substituting “a

person who is the owner of the installation as at the completion of

the works”.

By deleting subclauses (7) to (10).

By deleting “common areas” and substituting “central building
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services installations”.

22(2) By deleting “common areas” and substituting “central building

services installations”.

22(3) By deleting “common areas” and substituting “central building

services installations”.

29(1) By deleting paragraph (a) and substituting —
“(@) subject to subsection (2A), enter during reasonable
hours any part of a prescribed building (including a
prescribed building under construction) that is not for

residential use;”.

29 By adding -
“(2A) The power conferred by subsection (1)(a) may
not be exercised unless —

(@) the Director has given at least 14 days’
notice to the responsible person of the
relevant part of the prescribed building;

(b)  the Director has given shorter notice to
which the responsible person agrees; or

(c)  the responsible person agrees to waive
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any notice.
(2B) A notice given under subsection (2A) must

state the reason for the proposed entry.”.

31(3) By deleting everything after “the Director” and substituting —
“must —
(@ make a copy of the Register of Registered
Energy Assessors available for members of the
public to inspect free of charge at all reasonable
time; and
(b)  make the content of the Register available for

inspection free of charge through the internet.”.

34(1) By deleting “5 members” wherever it appears and substituting “10
members”.
34 By adding -

“(1A) A person who is in 2 or more of the 5
disciplines mentioned in paragraphs (a) to (e) of subsection
(2) is, for the purpose of subsections (1) and (6)(d), regarded
as being in only one of those disciplines designated by the

Secretary at the time of the person’s appointment.”.
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35 By adding -
“(2A) Subject to section 36(3B), if a vacancy occurs
in an appeal board, the Secretary must, as soon as practicable,
make appointment from among the members of the appeal

board panel to fill the vacancy.”

36(1) By deleting “4 members “ and substituting “3 members”.

36 By adding -
“(3A) An appeal board may perform any of its
functions, and its proceedings are valid, despite —

(@)  subject to subsection (3B), a vacancy in
the board; or

(b) a defect in the appointment or
qualification of a person purporting to be
a member of the board.

(3B) If-

(@) any vacancy occurs in the office of an
original member of the appeal board;
and

(b) as a result fewer than 3 original
members of the appeal board remain in

office,



37(3)

37(7)

38(1)

39(2)

39(2)

39(3)

40

Page 7

the appeal board must be dissolved and the Secretary is
deemed to have received a notice of appeal delivered under

section 33 in relation to the subject matter of the appeal.”.

By adding “it” after “advise”.

By deleting “bound” and substituting “required to give any evidence

or produce any document which tends”.

In paragraph (b), by deleting “other than a residential unit” and

substituting “that is not for residential use”.

In the Chinese text, by adding “p§" " before “pu~ i,

In paragraph (a), by adding “or expenses” after “costs”.

By deleting “awarded” and substituting “ordered to be paid”.

By adding -
“(6A) The Director must, before exercising the power
conferred by subsection (1), (4) or (6), consult as the Director
thinks fit such organizations or individuals who, in the

opinion of the Director, have technical expertise or
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43

43(2)

47(2)

50(4)
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professional experience in building services installations.”.

By deleting subclause (3) and substituting —
“(3) Inthis section —

“court” (3 %) includes a magistrate and an appeal board;
“legal proceedings” (3 #HA45>) includes proceedings before

an appeal board.”.

By deleting subclause (1) and substituting —
“(1) The Secretary may, with the approval of the
Legislative Council, amend Schedule 1, 2, 3 or 4 by notice
published in the Gazette.
(1A) The Secretary may amend Schedule 5 by notice

published in the Gazette.”.

By deleting “subsection (1) and substituting “this section”.

By adding “any common area of” after “in respect of”.

By deleting everything before “unless” and substituting —

“(4) If the defence under subsection (1) involves an

allegation that the offence was due to reliance on information

given by another person, the defence is not established”.
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52

Schedule 1
item 2

Schedule 1
item 5

Schedule 1
item 7

Page 9

By adding after section 51 —
“51A. Contravention does not give rise to encumbrance
For the avoidance of doubt, a contravention of any
provision of this Ordinance in relation to any premises does
not of itself subject the title of the premises to any

encumbrance.”.

By adding “and, if the person is a registered energy assessor on the
commencement of Part 4, section 22(4)(a) is complied with in

relation to the audit” before the fullsop.

By deleting the item and substituting —
“2. A portion of a composite building that is not for

residential or industrial use.”.

By deleting the item and substituting —
“5.  Common area of a portion of a composite building that

is for residential or industrial use.”.

In the English text, by deleting “predominately” and substituting

“principally”.



Schedule 1
item 8

Schedule 1
item 9

Schedule 1
item 10

Schedule 1
item 11

Schedule 2
item 6

Schedule 3

Page 10

In the English text, by deleting “predominantly” and substituting

“principally”.

In the English text, by deleting “predominantly” and substituting

“principally”.

In the English text, by deleting “predominantly” and substituting

“principally”.

In the English text, by deleting “predominantly” and substituting

“principally”.

By deleting paragraphs (a), (b) and (c) and substituting —

“(a)

(b)

(©)

illumination of an exhibit or product on display
including special lighting for illuminating merchandise
or art work;

decoration including special lighting for architectural
feature or festival decoration effect;

visual production including special lighting for
performance, entertainment or television broadcasting;

or-.

In the English text, in Note (1)(a), by deleting “carpark” and
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substituting “car park”.

Schedule 4 By deleting the item and substituting —
item 2
“2. A portion of a composite building that is for

commercial use.”.



Annex D

BUILDINGS ENERGY EFFICIENCY BILL - CSAs
Markup version as at 27.10.2010

2. Interpretation
In this Ordinance—

“common area” (* *'|#7), in relation to a prescribed building—

(@) means any area of the building other than the parts that have
been specified in an instrument registered in the Land Registry
as being for the exclusive use, occupation or enjoyment of an
owner; and

(b) witheutlimiting—paragraph—(a),—teludes—includes, unless so

specified, car parks, entrance lobbies, lift lobbies, corridors,
staircases, common toilets, common store rooms, plant rooms,
switch rooms, pipe ducts, cable ducts, refuse rooms, material
recovery chambers, covered podia, covered playgrounds,
occupants’ clubhouses and building management offices;

“composite building” (% 7 2 [ & 5¥7) means, having regard to the
definitions of “commercial building”, “industrial building” and
“residential building”, a building that is—

(a) partly for residential use and partly for non-residential use;

(b) partly for industrial use and partly for non-industrial use; or

(c) partly for commercial use and partly for non-commercial use;

“residential building” (=" Z¥}”) means a building solely used for
residential purposes and includes—
(a) student hostels and staff quarters; and

(b) such parts of a composite building that are for residential use a
portion of a composite building that is for residential use,
but does not include a hotel or a guesthouse;

4. Limit of scope of application

(1) This Ordinance does not apply to—
(@) a building of which the main electrical switch governing the
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electricity supply of the building has an approved loading not
exceeding 100A, 1-phase or 3-phase;

(D)o cme o ceonorpning p pocordanen et o ca il pos
121} a building —

(i) of not more than 3 storeys;
(i) having a roofed-over area of not more than 65.03m?; and
(iii) _ having a height of not more than 8.23m:;

(c) a proposed monument or a proposed historical building declared
under section 2A of the Antiquities and Monuments Ordinance
(Cap. 53); or

(d) a monument or a historical building declared under section 3 of
the Antiquities and Monuments Ordinance (Cap. 53).

(2) This Ordinance does not apply to a building if the Director is satisfied
on a declaration by the owner of the building that the building will cease
to exist within 12 months after the date of the declaration.

(3) This Ordinance does not apply to the building services installations
specified in Schedule 2.

8. Declaration at design stage

(1) The developer of a proposed building must—
(a) make a declaration to be called a stage one declaration; and
(b) submit the declaration to the Director within 2 months after the
day on which the consent to the commencement of building
works for the superstructure construction of the building is
given.

(2) A stage one declaration must—

(a) declare that all building services installations to be provided by
the developer in the proposed building at or before the time
when a stage two declaration is made in respect of the building
are designed, and will be installed and completed, in accordance
with the specified standards and requirements;

(b) be in the specified form;

(c) be accompanied by the documents specified in the form; and

(d)be certified by a registered energy assessor to the effect
thatsuitable design provisions have been incorporated into the
planning and design of the building in accordance with the
specified standards and requirements.
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(3) A developer who contravenes subsection (1) commits an offence and
is liable on conviction to a fine of $500,000 and, in the case of a
continuing offence, to a further daily fine of $10,000 for each day during
which the offence continues.

9. Declaration at occupation approval stage

(1) Subject to subsections (5) and (10), the developer of a building
must—
(a) make a declaration to be called a stage two declaration; and
(b) submit the declaration to the Director within 4 months after the
day on which the occupation approval is issued in respect of the
building.

(2) A stage two declaration must—

(a) declare that all building services installations provided by the
developer in the building at or before the time when the
declaration is made have been designed, installed and
completed in accordance with the specified standards and
requirements;

(b) be in the specified form;

(c) be accompanied by the prescribed fee and the documents
specified in the form; and

(d) be certified by a registered energy assessor to the effect that all
building services installations provided by the developer in that
building at or before the time when the declaration is made have
been designed, installed and completed in accordance with the
specified standards and requirements.

(3) A certification by a registered energy assessor made for the purposes
of subsection (2) is of no effect unless the assessor has, in the 30 days
before the certification, personally inspected the building services
installation covered by the certification.

(4) The Director may require the developer to furnish any further
information, or produce any additional document, that the Director
considers reasonably necessary for the purposes of considering the
making of the declaration.

(5) The Director may, on an application in writing by the developer
concerned, extend the period specified in subsection (1)(b).

(6) The Director must not exercise the power under subsection (5) unless
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the developer satisfies the Director that there is a reasonable ground for
the extension.

(7) An extension granted under subsection (5) may be subject to any
condition that the Director thinks fit.

(8) If—

(@) an extension granted under subsection (5) is subject to any
condition under subsection (7) and the condition is contravened,;
or

(b) the ground on which the extension was granted no longer exists,
the Director may, by a notice issued to the developer concerned,
withdraw the extension.

(9) If the Director withdraws an extension under subsection (8), the
Director may issue a notice to the developer concerned directing the
developer to submit a stage two declaration within a period specified in
the notice.

(10) If the Director issues a notice to a developer under subsection (9),
the developer must comply with the direction in the notice.

(11) A developer who contravenes subsection (1) or (10) commits an
offence and is liable on conviction to a fine of $1,000,000 and, in the case
of a continuing offence, to a further daily fine of $10,000 for each day
during which the offence continues.

10. Certificate of Compliance Registration for buildings

(1) If adeveloper has submitted a stage two declaration in respect of a
building, the Director must, subject to subsection (2), issue a Certificate
of Compliance Regqistration to the developer in respect of the building
within 3 months after the day on which the declaration is received-issue-a

(2) The Director may refuse to issue a Certificate of Compliance
Registration to a developer if —

(a) the Director has reasonable grounds to believe that the stage
two declaration concerned or a document accompanying it
pursuant to section 9(2)(c) is false or misleading in any material
particular; or
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(b)the Director has yet to receive any information or document
from the developer under section 9(4).

(3) If the Director refuses to issue a Certificate of Compliance
Registration to a developer under subsection (2), the Director must, as
soon as reasonably practicable —

(a) issue a notice of the refusal to the developer; and
(b) state the reasons for the refusal in the notice.

(4)  Subject to section 13(5), a Certificate of Compliance Registration
is valid for 10 years.

11. Register of buildings issued with Certificate of Compliance
Registration

(1) The Director must keep a register of buildings issued with a
Certificate of Compliance Registration.

(2) The register must contain, in respect of every building entered in the
register—

(a) the name and address of the building;

(b) the registration number, the date of issue and the expiry date of
the Certificate of Compliance Registration issued in respect of
the building; and

(c) any other particulars that the Director thinks fit.

(3) To enable a member of the public to ascertain whether a building is
issued with a Certificate of Compliance Registration, the Director must—

| | I. . F F | II "' . .

(a) make a copy of the reqgister kept under subsection (1) available

for members of the public to inspect free of charge at all
reasonable times; and

(b) make the content of the register available for inspection free of
charge through the internet.

(4) The register kept under subsection (1) must be maintained in the form
and manner, and updated at any interval, that the Director thinks fit.
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12. Duties of owners and responsible persons of building with
Certificate of Compliance Registration

(LA) This section applies in relation to a building in respect of which a
Certificate of Compliance Reqistration has been issued.

(1) The owner of a building must ensure that at all times a Certificate of
Compliance Registration is in force in respect of the building.

(2) The owner of a building must ensure that—

(@) the central building services installations in the building are
maintained to a standard not lower than that applied in the first
Certificate of Compliance Registration issued in respect of the
building; and

(b) if a Form of Compliance has been issued in respect of any
central building services installation in the building, the
installation is maintained to a standard not lower than that
applied in the latest Form of Compliance issued in respect of the
installation.

(3) The responsible person of a unit of a building must ensure that—

(a) the building services installations serving the unit that are not
the central building services installations in the building meet,
and are maintained to, a standard not lower than that applied in
the first Certificate of Compliance Registration issued in respect
of the building; and

(b) if a Form of Compliance has been issued in respect of any
building services installation serving the unit, the installation is
maintained to a standard not lower than that applied in the latest
Form of Compliance issued in respect of the installation.

(4) A person who contravenes subsection (1) commits an offence and is
liable on conviction to a fine at level 6.

(5) A person who contravenes subsection (2) or (3) commits an offence
and is liable on conviction to a fine at level 5.

17. Duty to obtain Form of Compliance for major retrofitting works

(1) Subject to subsection (4), if major retrofitting works are carried out in
respect of any building services installation that serves any unit or

common area of a building, therespensible—person—of-the—unit—-orthe
owner—of-the-common-area,—as—may-be-appropriate a person who is the
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responsible person of the unit or the owner of the common area, as may
be appropriate, as at the completion of the works, must, within 2 months
after the completion of the works, obtain a Form of Compliance issued in
respect of the installation.

(2) Subject to subsection (4), if major retrofitting works are carried out in
respect of any central building services installation, the—owner—ef-the
installation—a person who is the owner of the installation as at the
completion of the works must, within 2 months after the completion of
the works, obtain a Form of Compliance issued in respect of the
installation.

(3) For the purposes of subsections (1) and (2), major retrofitting works
carried out in respect of any building services installation are regarded as
completed when—
(a) the works have been carried out and the installation is ready to
be used for its principal function as designed; or
(b)if the works involve 2 or more installations, the works have
been carried out and all the installations are ready to be used for
their principal functions as designed.

(4) The Director may, on an application in writing by the responsible
person or owner concerned, extend the period specified in subsection (1)
or (2) if the Director is satisfied that there is a reasonable ground for the
extension.

(5) An extension granted under subsection (4) may be subject to any
condition that the Director thinks fit.

(6) If—

(@) an extension granted under subsection (4) is subject to any
condition under subsection (5) and the condition is contravened;
or

(b) the ground on which the extension was granted no longer exists,
the Director may, by a notice issued to the responsible person or
owner concerned, withdraw the extension.

(7) If the Director withdraws an extension under subsection (6), the
Director may issue a notice to the responsible person or owner concerned
directing the responsible person or owner to obtain a Form of Compliance
issued in respect of the building services installation within a period
specified in the notice.
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(8) If the Director issues a notice to a person under subsection (7), the
person must comply with the direction in the notice.

(9) A person who fails to comply with subsection (1), (2) or (8) commits
an offence and is liable on conviction to a fine at level 5.

18. Requirements applicable to Form of Compliance

(1) A Form of Compliance must—
(a) be issued by a registered energy assessor;
(b) be in the specified form;
(c) be accompanied by the documents specified in the form;
(d) contain a declaration by the assessor that—

(i) the assessor has, in the 30 days before the declaration,
personally inspected the building services installations in
respect of which the major retrofitting works were carried
out and which are specified in the Form of Compliance; and

(ii) the assessor is satisfied that the installations comply with the
specified standards and requirements.

(2) If a Form of Compliance is issued in respect of any building services
installation, the responsible person of the relevant unit or the owner of the
relevant common area of the building or, in the case of a central building
services installation, the owner of the installation must maintain the
installation to a standard not lower than that applied in that Form of
Compliance.

(3) A responsible person or an owner who contravenes subsection (2)
commits an offence and is liable on conviction to a fine at level 5.

(4) A registered energy assessor who—

(a) inspects a building services installation in any building or any
unit of a building on the instruction of a responsible person or
an owner acting in compliance with section 17(1) or (2); and

(b) is satisfied that the installation complies with the specified
standards and requirements, must issue a Form of Compliance
accordingly and comply with subsection (5).

(5) A registered energy assessor who issues a Form of Compliance
must—

(@) send a copy of it together with the document specified in the
Form of Compliance to the Director; and

(b) send another copy of it to—

(i) the property management company of the building
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concerned; or

(i1) if there is no such property management company or the
property management company cannot be found or
ascertained, the owner of the building.

(6) A registered energy assessor who fails to comply with subsection (5)
commits an offence and is liable on conviction to a fine at level 3.

22. Energy audit requirement

(1) The owner of a building must cause an energy audit to be carried out
in accordance with this section at intervals no longer than 10 years in
respect of the central building services installations eemmeon-areas-of the
building.

(2) The first energy audit for the central building services
installationseemmeon—areas of a building issued with a Certificate of
Compliance Registration must be carried out within 10 years after the
building is first issued with a Certificate of Compliance Registration.

(3) The first energy audit for the central building services
installationseemmon—areas of a building without a Certificate of
Compliance Registration must be carried out according to the schedule
specified in Schedule 5.
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(4) An energy audit must be carried out—

(a) by a registered energy assessor; and
(b) in accordance with a code of practice.

(5) Aregistered energy assessor who carries out an energy audit in respect
of a building must, within 30 days after issuing an Energy Audit Form,
send a copy of the Energy Audit Form and an energy audit report on the
audit to the Director.

(6) An Energy Audit Form issued under subsection (5) must—

(@) be in the specified form; and
(b) be accompanied by the documents specified in the form.

(7) An Energy Audit Form issued in respect of a building ceases to have
effect on the issue of another Energy Audit Form in respect of the
building.

(8) An owner of a building who contravenes subsection (1) commits an
offence and is liable on conviction to a fine at level 5.

(9) A registered energy assessor who contravenes subsection (5) commits
an offence and is liable on conviction to a fine at level 3.

29. Powers of authorized officers

(1) An authorized officer may, for the purposes of ascertaining whether
this Ordinance has been or is being complied with—

@) el nt_el 'l.a'W pallt oFa pnese_ub;eell builaing ("'G.IHl eln_lgla p_ne; seribed

(a) subject to subsection (2A), enter during reasonable hours any
part of a prescribed building (including a prescribed building
under construction) that is not for residential use;

(b) inspect, examine, monitor and test any building services
installation in a prescribed building;

(c) require the responsible person of any prescribed building or any
unit of a prescribed building or any person who has been
involved in the installation of any building services installation
in any prescribed building to produce—

(i) any document relating to the building services
installations in the building including any drawing,
test record on the energy efficiency performance of the




Page 11

building services installations, purchasing order and
works contract; or
(i) any other document, information or article that the
officer reasonably believes to be relevant to an offence
or a suspected offence under this Ordinance; and
(d) take a copy of any drawing, record, order, contract, document or
information referred to in paragraph (c).

(2) An authorized officer may take with him or her any assistant and
equipment as may be necessary for the exercise of any power under
subsection (1).

(2A) The power conferred by subsection (1)(a) may not be exercised
unless —
(a) the Director has given at least 14 days’ notice to the responsible
person of the relevant part of the prescribed building;
(b)the Director has given shorter notice to which the responsible
person agrees; or
(c) the responsible person agrees to waive any notice.

(2B) A notice given under subsection (2A) must state the reason for the
proposed entry.

(3) A person who, without reasonable excuse—
(a)fails to comply with a requirement made under subsection (1)(c);
or
(b) obstructs any authorized officer or any assistant referred to in
subsection (2) in the exercise of any power under this
Ordinance, commits an offence and is liable on conviction to a
fine at level 5 and to imprisonment for 6 months.

(4) A person who, in purported compliance with a requirement made
under subsection (1)(c), knowingly or recklessly provides any false or
misleading information commits an offence and is liable on conviction to
a fine at level 6 and to imprisonment for 6 months.

31. Register of Registered Energy Assessors
(1) The Director must keep a Register of Registered Energy Assessors.
(2) The Register of Registered Energy Assessors must contain such

information as may be provided for in the regulation made under section
42,
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(3) To enable a member of the public to ascertain whether any person is a

reglstered energy assessor the D|rector must—mest—make—the—Re{ﬁsiee{—ei

(a) make a copy of the Reqister of Reqistered Energy ASSessors

available for members of the public to inspect free of charge at
all reasonable time; and

(b) make the content of the Register available for inspection free of
charge through the internet.

(4) The Register of Registered Energy Assessors must be maintained in
the form and manner, and updated at any interval, that the Director thinks
fit.

34. Appeal board panel

(1) The Secretary is to appoint the members of a Buildings Energy
Efficiency Appeal Board Panel which is to consist of—

(@ not more than 10 members5—members who are corporate
members of the Hong Kong Institution of Engineers and are in
the electrical discipline;

(b)not more than 10 members5—members who are corporate
members of the Hong Kong Institution of Engineers and are in
the mechanical discipline;

(c)not more than 10 members5—members who are corporate
members of the Hong Kong Institution of Engineers and are in
the building services discipline;

(d)not more than 10 members5—members who are corporate
members of the Hong Kong Institution of Engineers and are in
the environmental discipline; and

(e) not more than 10 members5-members who are members of the
Engineers Registration Board established under the Engineers
Registration Ordinance (Cap. 409).

(1A) A person who is in 2 or more of the 5 disciplines mentioned in
paragraphs (a) to (e) of subsection (1) is, for the purpose of subsections (1)
and (6)(d), regarded as being in only one of those disciplines designated
by the Secretary at the time of the person’s appointment.

(2) A person is not eligible for appointment under subsection (1) if the
person—
(a) is a public officer; or
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(b) has not practised in the engineering profession in Hong Kong
for at least 10 years.

(3) A member of the appeal board panel is to be appointed for a term of 3
years and may be reappointed on the expiry of a term.

(4) The Secretary must give notice in the Gazette of any appointment or
reappointment under this section.

(5) A member of the appeal board panel may, at any time, resign by
Issuing a notice in writing to the Secretary.

(6) The Secretary may terminate the office of a member of the appeal
board panel if the Secretary is satisfied that the member—

(a) has become a public officer;

(b)has become bankrupt or has entered into a voluntary
arrangement within the meaning of section 2 of the Bankruptcy
Ordinance (Cap. 6) with his or her creditors;

(c) is incapacitated by physical or mental illness;

(d)has ceased to be of the capacity by virtue of which he or she
was appointed; or

(e) is otherwise unable or unfit to perform the functions of a
member.

(7) The Secretary must give notice in the Gazette of any termination of
office under this section.

35. Appeal board

(1) Within 21 days after receiving a notice of appeal delivered under
section 33, the Secretary must appoint from among the members of the
appeal board panel a Buildings Energy Efficiency Appeal Board to hear
the appeal.

(2) An appeal board is to consist of 5 members appointed from all 5
categories of members specified in section 34(1).

(2A) Subiject to section 36(3B), if a vacancy occurs in an appeal board,
the Secretary must, as soon as practicable, make appointment from
among the members of the appeal board panel to fill the vacancy.

(3) The members of an appeal board must elect a Chairperson from
among themselves to preside at the hearing of the appeal.
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(4) The members of an appeal board may be paid out of the general
revenue any remuneration that the Financial Secretary determines.

36. Proceedings of appeal board
(1) The quorum for a meeting of an appeal board is 3 members4-members.

(2) Any question before an appeal board must be determined by a
majority of the members.

(3) If there is an equality of votes in respect of any question to be
determined in an appeal, the Chairperson of an appeal board has a casting
vote in addition to his or her original vote.

(3A) An appeal board may perform any of its functions, and its
proceedings are valid, despite —
(a) subject to subsection (3B), a vacancy in the board; or
(b)a defect in the appointment or qualification of a person
purporting to be a member of the board.

(3B) If-—

(a) any vacancy occurs in the office of an original member of the
appeal board; and
(b)as a result fewer than 3 original members of the appeal board
remain in office,
the appeal board must be dissolved and the Secretary is deemed to have
received a notice of appeal delivered under section 33 in relation to the
subject matter of the appeal.

(4) In the performance of their functions under this Ordinance, the
members of an appeal board have the same privileges and immunities as a
judge of the Court of First Instance has in civil proceedings in that court.

(5) A person appearing before an appeal board as a witness, a party to an
appeal or a representative of a party to an appeal is entitled to the same
privileges and immunities as he or she would have in civil proceedings in
the Court of First Instance.

(6) Subject to this Ordinance, an appeal board may determine its own
procedure.
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37. Hearing

(1) The Chairperson of an appeal board must notify the appellant and the
Director of the date, time and place of the hearing of the appeal at least 14
days before the hearing.

(2) At any proceedings before an appeal board—

(a) the appellant may be represented by—
(i)  abarrister or solicitor; or
(i)  (if the appellant is a body corporate) an individual

authorized by the appellant; and

(b) the Director may be represented by—
(i)  abarrister or solicitor; or
(i)  apublic officer.

(3) An appeal board may engage any barrister or solicitor to attend a
hearing of the board to advise it on any matter relating to the appeal.

(4) The hearing of an appeal must be open to the public unless the appeal
board determines that there is a good reason for it to be held in camera.

(5) An appeal board may, by a notice signed by the Chairperson and
Issued to a person—
(a)direct the person to attend before the board and to give evidence;
or
(b) direct the person to produce documents.

(6) A person who fails to comply with a direction under subsection (5)
commits an offence and is liable on conviction to a fine at level 5.

(7) Despite subsection (5), no person to whom a direction is given under
that subsection is beund-required to give any evidence or produce any
document which tends to incriminate himself or herself.

38. Appeal board may authorize inspection of building services
installation

(1) If an appeal board reasonably believes that a building services
installation is relevant to the determination of an appeal, the board may,
by an authorization signed by the Chairperson of the board—

(a) authorize a person to inspect the installation; and

(b) authorize the person to enter any unit that is not for residential
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useether—than—a—residential—unit for the purposes of the
inspection.

(2) A person who, without reasonable excuse, obstructs a person
authorized under subsection (1) in the inspection commits an offence and
Is liable on conviction to a fine at level 5 and to imprisonment for 6
months.
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39. Determination of appeal

(1) An appeal board may—
(a) confirm, vary or revoke the decision or direction appealed
against; or
(b) substitute its own decision or direction for the decision or
direction appealed against.

(2) An appeal board may make any order that it thinks fit with regard to
the payment of —

(a) costs or expenses of the appeal proceedings; or
(b) costs of the Director or any other person in the proceedings.

| (3) The costs awarded—ordered to be paid under subsection (2) are
recoverable as a civil debt.
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(4) An appeal board must issue to the appellant and the Director a notice
of its determination and the reasons for it.

40. Code of practice

(1) To provide practical guidance in respect of any standard or
requirement under this Ordinance, the Director may—
(a) issue any code of practice that the Director thinks fit; or
(b) approve any code of practice issued by any body or authority
that the Director thinks fit.

(2) A code of practice may include—
(a) building energy efficiency standards and requirements;
(b)the requirements for assessment of the energy efficiency
performance of a building services installation; and
(c) the requirements for carrying out an energy audit.

(3) The Director must—
(a) by a notice published in the Gazette identify a code of practice
issued or approved under subsection (1);
(b) specify in the notice the commencement date of the code of
practice; and
(c) specify the requirement under this Ordinance for which the code
of practice is issued or approved.

(4) The Director may, from time to time, by a notice published in the
Gazette—
(a) revise any code of practice issued under subsection (1); and
(b)approve any revision of any code of practice approved under
subsection (1).

(5) A notice under subsection (4) must specify—
(a) the code of practice being revised,;
(b) the commencement date of the revision; and
(c) if applicable, the requirement under this Ordinance for which
the revision is made or approved.

(6) The Director may, at any time, by a notice published in the Gazette
withdraw any code of practice approved under subsection (1).

(6A) The Director must, before exercising the power conferred by
subsection (1), (4) or (6), consult as the Director thinks fit such
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organizations or individuals who, in the opinion of the Director, have
technical expertise or professional experience in building services
installations.

(7) A notice under subsection (6) must specify the date on which the
withdrawal takes effect.

(8) A reference to a code of practice is a reference to the code of practice
as revised from time to time in accordance with this section.

(9) A notice under subsection (3), (4) or (6) is not subsidiary legislation.
41. Admissibility of code of practice in evidence

(1) If, in any legal proceedings, the court is satisfied that a provision of a
code of practice is relevant to the determination of a matter that is in issue
in the proceedings—
(a)the code of practice is admissible in evidence in the proceedings;
and
(b) proof that the person contravened or did not contravene a
relevant provision of the code of practice may be relied on by
any party to the proceedings as tending to establish or negate
the matter.

(2) In any legal proceedings, the production of a Government Printer’s
copy of an issue of the Gazette in which a code of practice is identified is
sufficient proof of the content of the code of practice.

(3) tnthissection—court™ L includesa-magistrate: In this section —

“court” (3 [%) includes a magistrate and an appeal board:;
“legal proceedings” (3 HA4H~) includes proceedings before an appeal
board.

43. Secretary may amend Schedules

Sehedule-

(1) The Secretary may, with the approval of the Leqislative Council,
amend Schedule 1, 2, 3 or 4 by notice published in the Gazette.

(1A) The Secretary may amend Schedule 5 by notice published in the
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| Gazette.

| (2) A notice made under this sectionsubseetion{1} may contain such
incidental, consequential, supplemental, transitional or saving provisions
as may be necessary or expedient in consequence of the notice.

47. Issue of notice etc.

(1) Subject to subsection (2), a notice or any other document required to
be issued, submitted or sent under this Ordinance is to be regarded as
having been duly issued, submitted or sent if—
(@) in the case of the Director—
(i)  itis addressed to the Director and delivered to the head
office of the Electrical and Mechanical Services
Department; or
(i) itis sent to the Director by registered post addressed to
the Director at the head office of the Electrical and
Mechanical Services Department;
(b) in the case of an individual—

(i)  itisdelivered by hand to the individual; or
(i) it is sent to the individual by registered post addressed
to the individual at the individual’s last known
address;
(c) in the case of a company—

(i) it is delivered by hand to any officer of the company;
or

(i) itis left at, or sent by registered post to, the registered
office of the company within the meaning of the
Companies Ordinance (Cap. 32);

(d) in the case of a body corporate other than a company—

(i) it is delivered by hand to any place in Hong Kong at
which the body carries on business and given to a
person apparently concerned in the management of, or
apparently employed by, the body; or

(i) it is sent to the body by registered post addressed to
the body at the body’s last known address; or

(e) in the case of a partnership—

(i) it is delivered by hand to any place in Hong Kong at
which the partnership carries on business and given to
a person apparently concerned in the management of,
or apparently employed by, the partnership; or

(i) it is sent to the partnership by registered post
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addressed to the partnership at the partnership’s last
known address.

(2) A notice issued to a corporation registered under section 8 of the
Building Management Ordinance (Cap. 344) in respect of any common
area of a building is deemed to be a notice issued to all owners of
undivided shares in the land on which the building is situated.

50. Defence of due diligence

(1) In any proceedings against a person for an offence under this
Ordinance, it is a defence for the person to show that he or she took all
reasonable steps and exercised all due diligence to avoid committing the
offence.

(2) If, in any proceedings, the defence under subsection (1) involves an
allegation that the offence was due to —

(a) the act or default of another person; or
(b) reliance on information given by another person,

the person charged is not, without the leave of the court, entitled to rely
on the defence unless the person has issued a notice in accordance with
subsection (3).

(3)  Anotice issued for the purposes of subsection (2) must —

(@) identify or assist in the identification of the person who
committed the act or default or gave the information; and

(b)be issued to the person bringing the proceedings at least 7
working days before the hearing of the proceedings.

(4) If the defence under subsection (1) involves an allegation that the
offence was due to reliance on information given by another person, the

defence is not established A-person-charged-is-hot-entitled-to-rely-on-the
formation-given-by-aneotherperson-unless the person charged shows that

it was reasonable in all the circumstances for him or her to rely on the
information, having regard in particular to —

(a)the steps which the person took, and those which might
reasonably have been taken by the person, for the purpose of
verifying the information; and
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(b)whether the person had any reason not to believe the
information.

51A. Contravention does not give rise to encumbrance

For the avoidance of doubt, a contravention of any provision of this
Ordinance in relation to any premises does not of itself subject the title of
the premises to any encumbrance.

52. Energy audit carried out before Part 4 commences
If —

(a) an energy audit is carried out on or after the date on which a
code of practice concerning an energy audit in respect of a
building is identified by the Director under section 40(3) but
before the commencement of Part 4; and

(b) the person who carried out the audit possesses the qualifications
required for registration as a registered energy assessor,

the audit is regarded, on the commencement of Part 4, as an energy audit
carried out on the commencement of Part 4 and, if the person is a
registered energy assessor _on the commencement of Part 4, section
22(4)(a) is complied with in relation to the audit.

SCHEDULE 1 [ss. 2 & 43]
Buildings that Require Certificate of Compliance Registration and
Form of Compliance

1. Commercial building.

industrial use.
Hotel and guesthouse.
Common area of a residential building.

ok w

butding: Common area of a portion of a composite building that is
for residential or industrial use.
6. Common area of an industrial building.

| 7. Building that is occupied principallypredeminately for an education
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purpose.
| 8. Building that is occupied principallypredeminanthy as a community
building including a community hall and social services centre and
composite building occupied as 2 or more such places.
| 9. Building that is occupied principallypredominantly as a municipal
services building including a market, cooked food centre, library,
cultural centre and indoor games hall and composite building
occupied as 2 or more such places.
| 10. Building that is occupied principallyprederinanthy for medical and
health care services including a hospital, clinic and rehabilitation
centre.
11. Building that is owned by the Government and used
| principallypredominanthy for the accommodation of people during
the performance of any function of the Government.
12. Passenger terminal building of an airport.
13. Railway station.

SCHEDULE 2 [ss. 4 & 43]

Building Services Installations to which this Ordinance does not
Apply

1. Aninstallation that is solely used for —
(@) fire suppression;
(b) fire extinguishing; or
(c) fire suppression and extinguishing.

2. Aninstallation that is solely used for —

(@) surgical operation;

(b) clinical treatment;

(c) blood processing;

(d) providing or maintaining appropriate environment settings
for life protection; or

(e) any combination of the purposes specified in paragraphs (a),
(b), (c) and (d).

3. An installation that is used in a construction site for construction
work only.

4.  Aninstallation that is solely used for industrial manufacturing.

5.  An installation that is solely used for research in an educational
institution.
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A lighting installation that is solely used for —

% ol uetion:

() illumination of an exhibit or product on display including
special lighting for illuminating merchandise or art work;

(b) decoration including special lighting for architectural feature
or festival decoration effect;

(c) visual production including special lighting for performance,
entertainment or television broadcasting; or

(d) any combination of the purposes specified in paragraphs (a),
(b) and (c).

An installation that is solely used for —

(@) air traffic regulation;

(b) air traffic safety;

(c) air traffic control; or

(d) any combination of the purposes specified in paragraphs (a),
(b) and (c).

An installation that is solely used for —

(@) railway traffic regulation;

(b) railway traffic safety;

(c) railway traffic control; or

(d) any combination of the purposes specified in paragraphs (a),

(b) and (c).

SCHEDULE 3 [ss. 2 & 43]
Major Retrofitting Works

1.

Works involving addition or replacement of a building services
installation specified in a code of practice that covers one or more
places with a floor area or total floor area of not less than 500 m2
under the same series of works within 12 months in a unit or a
common area of a prescribed building.

Addition or replacement of a main component of a central building
services installation, including—

(a)
(b)

(©)

addition or replacement of a complete electrical circuit at rating
of 400A or above;

addition or replacement of a unitary air-conditioner or air-
conditioning chiller of a cooling or heating rating at or
exceeding 350 kW; or

addition or replacement of the motor drive and mechanical drive
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of a lift, an escalator or a passenger conveyor.
Notes

(1) For the purposes of item 1 of this Schedule—
(a) an occupants’ clubhouse or a earpark-car park is to be regarded
as a separate common area within the building; and
(b)all other common areas are to be regarded together as a separate
common area.

(2) If works are carried out for more than one place in a unit or a
common area of a prescribed building and, having regard to all
relevant factors of the case, the works should reasonably be regarded
as being under the same series of works, the reference to floor area
in item 1 of this Schedule is a reference to the aggregate of the floor
area of all those places.

(3) In Note (2), “relevant factors” (& JE‘%P@%) means—

(a) whether the works are carried out by a single contractor;

(b) whether the works are carried out under a single agreement;

(c) whether the works are carried out pursuant to a single works
order;

(d) the time at which and the period during which the works are
carried out;

(e) the manner in which the contractor is paid; and

(f) whether the works are treated as a single project in the plans and
works programme.

SCHEDULE 4 [ss. 21 & 43]
Buildings that Require Energy Audit

1. Commercial building.

2. Commercial-portion-of-a-compesite-butlding. A portion of a composite

building that is for commercial use.






