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Purpose
1.
This paper provides an account of the discussions of the Panel on
Administration of Justice and Legal Services (the Panel) on the coverage of legal aid
services under the Legal Aid in Criminal Cases Rules (Cap. 221D) (the Rules).
Background
2.
Rule 4 of the Rules sets out the categories of cases for which criminal legal aid
may be granted before different courts, subject to an applicant’s eligibility on means
and merits (Appendix I). Under rule 4(1)(h), only persons who have been convicted
of an offence are eligible for legal aid for an appeal to the Court of Final Appeal (CFA).
3.
In its letter dated 14 April 2009 to the Legal Aid Services Council and copied
to the Panel Chairman, the Hong Kong Human Rights Monitor (HKHRM) raised the
concern that rule 4(1)(h) was too narrowly drawn and could cause injustice. It
proposed that amendments be made to the Rules to allow for legal aid to be granted in
cases going to CFA not involving a conviction.
Discussions of the Panel
4.
The issues raised in HKHRM’s letter were discussed at the Panel meeting on
25 May 2009. Members noted from HKHRM that there were situations where a
criminal case could be worthy of consideration by CFA but did not concern a
convicted person. For instance, the case might involve a person who had been made
the subject of a hospital order after a determination not involving a conviction, or it
might concern a defendant who had successfully invoked a stay of prosecution in the
court of trial but was faced with the Government’s application to appeal against the
stay of prosecution. Members also noted a case going to CFA where legal aid had
been sought but was not available because of rule 4(1)(h) (Qamar Sheraz v HKSAR
FACC 5/2007). The case involved an acquitted defendant who had been refused
costs. His appeal was allowed by CFA, which found that the judge who had
acquitted him but refused him costs had been responsible for substantial and grave
injustice. HKHRM urged the Administration to amend rule 4(1)(h) along the line of
the more widely drafted rule 4(1)(f).
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5.
Members in general expressed support for HKHRM's proposal to amend the
Rules as the loophole had wide implications on human rights protection. As cases
going to CFA normally involved points of law of great and general importance,
members were concerned that rule 4(1)(h) could result in denial of legal aid in cases
with important constitutional or human rights implications. Members considered the
sub-rule unconstitutional in that it was a blanket prohibition on the grant of legal aid
in all cases going to CFA where no conviction was involved and such blanket
prohibition had serious implications on the right of access to the court.
6.
At the request of the Panel Chairman, the legal adviser to the Panel had made
some observations on the availability of legal aid under the Rules. The legal adviser
observed that the deficiency in the drafting of rule 4(1)(h) was also found in rule
4(1)(c) relating to appeals from the Court of First Instance or the District Court. As a
result, legal aid might not be available under certain circumstances, for example, an
appeal on costs after the legal aided defendant has been acquitted or discharged or any
appeal after the non-legal aided defendant has been acquitted or discharged.
7.
Members also noted another possible anomaly in rule 4(1)(a), (aa) and (b) as
identified by the Hong Kong Bar Association. The Bar Association suggested that
the issue of whether an accused person should be entitled to legal aid in respect of a
reservation by the trial judge for the consideration of the Court of Appeal of a question
of law which arose on the trial, pursuant to section 81 of the Criminal Procedure
Ordinance (Cap. 221), should be considered, bearing in mind that the reservation was
not an appeal and arguably was not part of the trial or proceedings to which the
preparation and conduct of his defence related (rule 4(1)(a), (aa) and (b) of the Rules).
8.
The Panel urged the Administration to amend the Rules expeditiously. The
Administration was also asked to take into account the views of the Bar Association
and the observations of the legal adviser on the coverage of legal aid in the Rules.
Latest development
9.
In October 2009, the Panel was advised that the Administration agreed on the
need to amend Rule 4 and was prepared to introduce the relevant legislative
amendments in the current legislative session. The Panel will be consulted on the
legislative proposal at its meeting on 25 January 2010.
Relevant papers
10.
A list of the relevant papers which are available on the Legislative Council
website (http://www.legco.gov.hk) is in Appendix II.
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Legal Aid in Criminal Cases Rules
Relevant documents
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Meeting Date
25 May 2009

Paper/Question
Letter dated 14 April 2009 from the
Hong Kong Human Rights Monitor
(HKHRM) to the Chairman of the
Legal Aid Services Council
[LC Paper No. CB(2)1428/08-09(01)]
(English version only)
Administration's preliminary response
to HKHRM's letter
[LC Paper No. CB(2)1428/08-09(02)]
Submission on "Rule 4 of the Legal
Aid in Criminal Cases Rules" from the
Hong Kong Bar Association
[LC Paper No. CB(2)1618/08-09(05)]
(English version only)
Minutes of meeting
[LC Paper No. CB(2)1902/08-09]
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