
For information 
 

LegCo Panel on Administration of Justice and Legal Services 
 

Amendments to the  
Matrimonial Proceedings and Property Ordinance (Cap. 192) 

 
 

Purpose 
 
 At the meeting of the Panel on Administration of Justice and 
Legal Services on 29 March 2010, the Administration was requested to 
provide the Panel with a supplementary information paper on the details of 
the amendments proposal, the relevant provisions of the English 
Matrimonial and Family Proceedings Act 1984 (and how far they had been 
incorporated into the proposed amendments), the views of the two 
professional bodies and other consultees, and the Administration’s response 
thereto. 
 
Background 
 
2. In the case of ML v YJ (HCMC 13/2006, CACV 89/2008), 
both the Court of First Instance and the Court of Appeal asked the 
Administration to consider if legislation similar to Part III of the English 
Matrimonial and Family Proceedings Act 1984 (“1984 Act”) should be 
introduced so that the Hong Kong courts could be empowered to deal with 
ancillary relief matters after giving recognition to an overseas divorce 
decree.  After taking the initial views of the legal professional bodies, the 
Administration agreed to introduce legislative amendments to the 
Matrimonial Proceedings and Property Ordinance (Cap. 192) (“the 
Ordinance”) so that the Hong Kong courts could be empowered to deal 
with ancillary relief matters after giving recognition to an overseas divorce 
decree.   
 
3. In January 2010, the Administration consulted the legal 
professional bodies, the Judiciary and relevant policy bureaux on the 
legislative proposals to ensure that the proposed amendments could 
effectively deal with the issues identified in ML v YJ.   
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Proposed Amendments to the Ordinance 
 
4. It is proposed that a new Part IIA, similar to Part III of the 
1984 Act (Annex A), should be added to the Ordinance.  The main 
provisions of the new Part II A are summarized below. 
 
(i) Application for financial relief after a foreign divorce  
 
5. Similar to section 12 of the 1984 Act, it was proposed that a 
party may apply for financial relief after his/her marriage has been 
dissolved or annulled by a court outside Hong Kong unless he/she has 
remarried.  The party who wishes to make an application must first obtain 
the leave of the court, and the court will only grant leave if it considers that 
“substantial ground” has been shown for the making of an application 
(reference to section 13 of the 1984 Act).   
 
6. The jurisdiction of the court to deal with applications for 
financial relief after overseas divorces would be provided in the new Part 
IIA.  The proposed jurisdictional requirements would be based on either 
of the parties to the marriage being – 
 

(a) habitually resident in Hong Kong for at least one year, or  
(b) a permanent resident of Hong Kong; 

either on the date of the application for leave or the date when the 
foreign divorce, annulment or legal separation took effect. 
 

7. After leave has been granted, the court may make interim 
orders for financial relief if it appears to the court that the applicant or any 
child of the family is in immediate need of financial assistance (reference to 
section 14 of the 1984 Act). 
 
(ii) Duty of the Court to consider whether Hong Kong is an appropriate 

venue for application  
 
8. The court would be required to consider whether it would be 
appropriate for such an order to be made by a court in Hong Kong.  
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In doing so, the court must have regard to the following matters:  

(a) the connection that the parties to the marriage have with Hong 
Kong; 

(b) the connection that those parties have with the place in which 
the marriage was dissolved or annulled or in which they were 
legally separated; 

(c) the connection that those parties have with any other place 
outside Hong Kong; 

(d) any financial benefit that the applicant or a child of the family 
has received, or is likely to receive, in consequence of the 
divorce, annulment or legal separation, by virtue of any 
agreement or the operation of the law of a place outside Hong 
Kong; 

(e) if an order has been made by a court in a place outside Hong 
Kong requiring the other party to the marriage to make any 
payment or transfer any property for the benefit of the 
applicant or a child of the family, the financial relief given by 
the order and the extent to which the order has been complied 
with or is likely to be complied with; 

(f) any right that the applicant has, or has had, to apply for 
financial relief from the other party to the marriage under the 
law of any place outside Hong Kong and if the applicant has 
omitted to exercise that right, the reason for that omission; 

(g) the availability of any property in respect of which an order 
could be made in favour of the applicant; 

(h) the extent to which any order made is likely to be enforceable; 

(i) the length of time that has elapsed since the date of the divorce, 
annulment or legal separation. 

 Similar considerations can be found in section 16 of the 1984 Act. 
 
 9. The court would be empowered to make any order that it could 

make under section 4, 5 or 6 of the Ordinance as if a decree of divorce, a 
decree of nullity of marriage or a decree of judicial separation has been 
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granted in Hong Kong.  This would include a periodical payments order, a 
secured periodical payments order, a lump sum order, a transfer of property 
order or a settlement of property order etc.  It was also suggested that the 
order should not be made in relation to any real property outside Hong 
Kong.  Section 17 of the 1984 Act however contains no such restriction. 

 
(iii) Matters to which the court is to have regard in exercising its powers  
 
10. In deciding whether to exercise its power to make an order for 
financial relief, the court would be required to consider the conduct of the 
parties and all the circumstances of the case including matters described in 
s.7(1) and 7(2) of the Ordinance.  These include the financial resources 
and financial needs of each of the parties and that of the child of the family. 
 
11. Certain provisions of the Ordinance will apply as if the order 
had been ancillary to divorce proceedings in Hong Kong.  These 
provisions are suitably adapted from sections 18 and 21 of the 1984 Act. 
 
(iv) Avoidance of transactions intended to defeat applications for 

financial relief under Part IIA 
 
12. If the court is satisfied that the other party to the marriage is 
about to dispose of or otherwise deal with, or has disposed of, any property 
with the intent to defeat the claim for financial relief, the court may make 
an order restraining that party from disposing of or dealing with any 
property, or setting aside the disposition. 
 
13. The court would also be empowered to make an order to 
restrain the other party to the marriage from making any disposition or 
transferring out of the jurisdiction or otherwise dealing with any property if 
it is satisfied that the disposition etc. is made with the intent to defeat any 
prospective application for financial relief. Similar anti-avoidance 
provisions can be found in sections 23 and 24 of the 1984 Act. 
 
14. For the purposes of the new Part IIA, it was suggested that 
section 32 of the Ordinance should be amended to empower the Chief 
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Justice to make rules of court with regard to the procedure under the 
amended provisions and to prescribe forms etc.   
 
Consequential amendments 
 
15. Various consequential amendments would be proposed and the 
following rules of courts would be added to the Matrimonial Causes Rules 
(Cap. 179 sub. leg. A) – 

 
(a) Rule 103A 

 An application for leave to apply for an order for financial 
relief must be made ex parte by originating summons in 
prescribed form and must be supported by an affidavit by the 
applicant stating the facts he relied on.   

 
(b) Rule 103B 

 After leave has been obtained, an applicant may apply for an 
order for financial relief by way of originating summons in 
prescribed form together with an affidavit in support giving 
full details of his or her property and income.   

 
(c) Rule 103C 

 An application for an interim order for maintenance must be 
made by way of originating summons.  An application for an 
order to avoid certain transactions intending to defeat an 
application for financial relief must be supported by an 
affidavit. 

 
(d) Rule 103D 

 An application for an order to prevent transactions intending to 
defeat a prospective application for financial relief must be 
made by originating summons. 
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Jurisdiction of the court to deal with applications under Part IIA 
 
16. As discussed in paragraph 6 above, the proposed provisions on 
the jurisdiction of the court differed from section 15(1) of the 1984 Act.  
Under section 15(1)(a) and (b) of the 1984 Act, the court’s jurisdiction to 
entertain an application for an order for financial relief is based on either of 
the parties to a marriage was domiciled or habitually resident in England or 
Wales on the date of the application for leave or when the divorce etc took 
effect.  Section 15(1)(c) further provides that a party may make an 
application if either or both parties to the marriage had at the date of the 
application for leave a beneficial interest in possession in a dwelling-house 
situated in England and Wales which was a matrimonial home some time 
during the marriage.  
 
17. The proposed jurisdictional requirements under the new Part 
IIA are based on habitual residence in Hong Kong or permanent resident 
status. It was considered that those grounds would be sufficient to establish 
a proper connection with Hong Kong for the court to assume jurisdiction 
where there has been a foreign divorce. The Administration also noted that 
under section 20 of the 1984 Act, the court’s power to make an order for 
financial relief where its jurisdiction depends solely on the existence of a 
former matrimonial home in England and Wales are more restrictive than 
when jurisdiction is founded on one of the other grounds. 
 
Consultation 
 
18. In January 2010, the Department of Justice (“DoJ”) forwarded 
the draft legislative proposals to the Law Society of Hong Kong, the Hong 
Kong Bar Association, the Hong Kong Family Law Association, the 
Judiciary, and the Home Affairs Bureau (including the Director of Legal 
Aid) for views. All consultees supported the proposal to amend the 
Ordinance.  A summary of their views are reproduced below. 
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(i) The Law Society of Hong Kong 
 
19. The Law Society was represented at the Panel meeting held on 
29 March 2010.  A paper was submitted to the Panel on 22 March 2010 
(LC Paper No. CB(2) 1156/09-10(09)) giving their views on the 
amendment proposals.  The Law Society suggested that the jurisdiction 
clause should be revised to include a ground similar to section 15(1)(c) of 
the 1984 Act.  In essence, the Law Society considered that the 
“matrimonial home” ground should be added to the jurisdictional clause in 
the new Part IIA. 
 
(ii) The Bar Association of Hong Kong 
 
20. The Bar Association (“the Bar”) offered their comments to the 
DoJ on 9 April 2010 and a copy of which is at Annex B.  The Bar were of 
the view that the court’s jurisdiction to entertain applications for financial 
relief after a foreign divorce should be analogous to the court’s jurisdiction 
in divorce proceedings in Hong Kong  Under section 3 of the Matrimonial 
Causes Ordinance (Cap 179) (“MCO”), the court shall have jurisdiction in 
divorce proceeding if either of the parties to the marriage was domiciled in 
Hong Kong, was habitually resident in Hong Kong throughout the period of 
3 years immediately preceding the date of the petition or application, or had 
a substantial connection with Hong Kong. 
 
21. The Bar considered that if the “substantial connection” test 
along the lines of section 3(c) of the MCO was to be adopted, then the 
inclusion of the “matrimonial home” test would not be necessary. 
 
22. The Bar further commented that the restriction against an 
order to be made in relation to any real property outside Hong Kong would 
not be necessary.   
 
23. Other comments of the Bar included – 

(a) allowing appropriate cases to be commenced in the Court of 
First Instance (“CFI”); 

(b) the “remarriage” of the applicant should not operate as a bar to 
an application for financial relief under the new Part IIA. 
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(iii) The Hong Kong Family Law Association (“the Association”) 
 
24. The Association supported the proposed amendments to be 
made to the Ordinance but cautioned that this might result in a significant 
number of applications being made to the Hong Kong court, particularly 
from litigants from the Mainland (A copy of the Association’s letter of 
23 March 2010 is attached at Annex C).  
 
25. The Judiciary provided their comments in May.  On the 
jurisdiction of the court in dealing with an application for financial relief 
under the new Part IIA, the Judiciary considered that it should not be wider 
than the present jurisdiction of the court for divorce proceedings in Hong 
Kong and that the “matrimonial home” test should not be adopted at this 
stage.  The Judiciary also considered that the provision preventing a party 
to make an application for financial relief on the ground of “remarriage” 
should be retained. 
 
The Administration’s Response 
 
26. The Administration proceeded to revise the working draft of 
the Bill to take account of the comments received.  The jurisdiction of the 
court to deal with ancillary relief matters after recognition of an overseas 
divorce decree will be analogous to that of divorce proceedings under 
section 3 of the MCO.   
 
27. The proposed restriction as regards any real property outside 
Hong Kong will be removed so that the court may make any order as it 
deems fit. 
 
28. The Judiciary is of the view that an application under the 
amended provisions may be commenced in the Family Court and the 
Family Judge should have discretion to transfer the relevant applications to 
the High Court. The Bar’s suggestion that an application may be 
commenced in the CFI has not been adopted. Rules of court will be 
included in the draft Bill so that in appropriate case, an application may be 
transferred to the CFI as if in other ancillary relief proceedings under the 
Ordinance. With the agreement of the Judiciary, the rule-making power 
under the Ordinance will be transferred to the Chief Judge. 
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29. The Administration also noted that after a marriage has been 
dissolved in Hong Kong, a party who has been remarried is equally 
prevented to make an application for ancillary relief (section 9(4) of the 
Ordinance). A similar provision can also be found in section 12(2) of the 
1984 Act. Accordingly, the Bar’s suggestion to remove “remarriage” as a 
bar to an application under the new Part IIA has not been adopted. 
 
30. As indicated by the Administration at the meeting of 29 March 
2010, the Matrimonial Proceedings and Property (Amendment) Bill will be 
introduced into the Legislative Council in June 2010. 
 
 
 
Department of Justice 
May 2010 
































































