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For Information

LegCo Panel on Administration of Justice and Legal Services
Pre-trial Interviewing of Witnesses by Prosecutors
Purpose
This paper briefs Members on the responses received during the
consultation exercise on the proposed scheme of pre-trial interviewing of
witnesses (“PTWI”)and the way forward.
Background
2.
In May 2007, a Working Group was set up in the Department of
Justice to examine the existing arrangements in respect of a PTWI scheme by
prosecutors and to consider whether it was necessary and desirable to introduce
a scheme in Hong Kong that would allow prosecutors, in selected cases, to
interview before trial non-expert key witnesses who were to be called by the
prosecution.
3.
The primary benefit which a PTWI scheme would provide is an
opportunity for prosecutors to assess the reliability and credibility of certain
witnesses without whose evidence a prosecution would not be able to proceed.
This opportunity would enable weak cases to be weeded out at an early stage
thereby ensuring a fairer criminal justice process.
4.
The existing policy and practice on pre-trial interviewing of
witnesses by prosecutors, the objectives of a PTWI scheme and the practices in
other jurisdictions were set out in papers submitted to this Panel in March 2008
and 23 June 2008.
The Report of the Working Group
5.
In November 2007, the Working Group completed its first report
into this issue and recommended that a monitoring exercise be conducted in
order to gauge the views of prosecutors and counsel prosecuting on fiat as to the
desirability of conducting pre-trial interviewing of witnesses. The monitoring
period ran for nine months from 1 April to 31 December 2008.
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6.
At the end of the monitoring period, the Working Group completed
a second report dated 20 January 2009. In this report it summarised the results
of the monitoring exercise and noted that a total of 41 prosecutors had
responded and that the majority of them were of the view that pre-trial
interviewing of witnesses would not be useful. The main reasons given for the
majority reaching this view were as follows:
(i)

A pre-trial interview may be used by the witness as an opportunity
to rehearse his/her evidence or to make his/her evidence better to
fit his/her own purpose, which may include the illicit purpose of
making a false case against the accused. To maintain a high
standard of criminal justice, prosecutors should have confidence in
the law enforcement officers in assessing the evidence and in
carrying out the necessary investigations to verify the veracity of a
witness’s assertions.

(ii)

A PTWI scheme would not be necessary if, before trial, sufficient
elaboration or clarification had already been given in the form of
an additional witness statement.

(iii)

A pre-trial interview would not be of use if the witness had not
already disclosed the full facts and circumstances to the Police.

(iv)

A pre-trial interview would not be of use if the witness had come to
court determined to be selective in the evidence he/she was going
to give.

7.
However because there were divided opinions amongst prosecuting
counsel, the Working Group recommended that a consultation exercise be
conducted so that the opinions of the legal profession, the law enforcement
agencies, and other relevant concern groups could be obtained. This
recommendation was accepted and the consultation period ran for six months
from 20 March to 30 September 2009.
8.
At the conclusion of the Consultation Exercise, ten responses were
received from the following bodies:
(i)
(ii)
(iii)
(iv)
(v)
(vi)

The Law Society of Hong Kong
The Hong Kong Bar Association
The Legal Aid Department
The Hong Kong Police Force
The Customs and Excise Department
The Independent Commission Against Corruption
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(vii)
(viii)
(ix)
(x)

The Social Welfare Department
The Harmony House
The Association Concerning Sexual Violence against Women
The End Child Sexual Abuse Foundation.

9.
Other than the two concern groups listed in (viii) and (ix), all the
others were not in support of introducing a PTWI scheme in Hong Kong. The
reasons given for not favouring the introduction of a PTWI scheme included the
following:
(a)

The prosecutors’ feedback during the monitoring exercise did not
support such a scheme.

(b)

The high conviction rate in Hong Kong renders one of the main
objectives of a PTWI scheme irrelevant.

(c)

The reliability and credibility of witnesses might be difficult to
discern in the pre-trial interview.

(d)

If necessary, the law enforcement agencies could assist by videotaping the statement-taking process for viewing and assessment by
prosecutors.

(e)

The PTWI might give rise to allegations of coaching,
contamination of evidence, and helping witnesses to rehearse their
evidence.

(f)

The PTWI, if not conducted properly, might result in the witnesses’
refusals to testify at trial.

(g)

The PTWI might have significant costs implications in terms of
manpower, facilities, and disclosure requirements.

10.
The two concern groups were generally in support of a PTWI
scheme, but emphasized that it should not be used generally and cautioned that
repeated interviews might cause severe emotional distress to witnesses. A
summary of the views, comments and recommendations of the ten bodies that
responded is annexed.
Annex

11.
In view of the responses it received, the Working Group concluded
that there was no pressing need to introduce PTWI in Hong Kong. In
recommending against the introduction of a PTWI scheme, the Working Group
took into account the following:
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(a)

a vast majority of prosecutors who responded during the
Monitoring Exercise were of the view that a PTWI would not have
been beneficial for making an early assessment of the witness’
evidence and identifying potential problems;

(b)

most of the respondents in the Consultation Exercise were against
the introduction of the PTWI scheme in Hong Kong;

(c)

PTWI might open-up new grounds for the prosecution evidence to
be challenged;

(d)

there might be adverse impact on the witnesses, especially those
vulnerable witnesses; and

(e)

it seems questionable whether the PTWI scheme is indeed a costeffective means to achieve its aims.

Conclusion
12.
A PTWI scheme would require additional funding and the training
of counsel if it were to operate effectively. The deployment of resources to it
could only be justified if there existed a clear need for it either in terms of
remedying an existing problem or of providing significant benefits to the
criminal justice process. The overwhelming views expressed by those consulted
was that there was an absence of any real or pressing need for the scheme and
that if introduced it would only provide limited, if any, benefits, to improving
the fairness of the criminal justice process. It was not seen as likely to be
effective in achieving the goals for which it was to be created. Furthermore it
was clear that there are some genuinely held concerns that a PTWI scheme
could lead to problems of coaching of witnesses and contamination of evidence.
13.
Taking into account all these matters and balancing the likely
benefits to flow from such a scheme against the problems it might cause, it was
concluded that there is insufficient justification at the present time to warrant
the introduction of a PTWI scheme.
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