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INFORMATION NOTE
Income Tax (Amendment) (Exchange of Information) Bill 2009
of Singapore
1.

Background

1.1
The Government introduced the Inland Revenue (Amendment) (No. 3)
Bill 2009 into the Legislative Council for First Reading on 8 July 2009. The
Bill aims to amend the Inland Revenue Ordinance (Cap. 112) to enable Hong
Kong to adopt the latest standards of the Organisation for Economic
Cooperation and Development (OECD)1 for exchange of information2 (EoI)
in a comprehensive avoidance of double taxation agreement (DTA). A Bills
Committee on the Bill has been set up to consider it in detail.
1.2
During the consideration of the Bill, some members of the Bills
Committee have noted that Singapore also intends to make amendments to its
tax legislation as set out in the Singapore Income Tax (Amendment) (Exchange
of Information) Bill 2009 (Singapore Bill) for a similar purpose. In this
connection, the Bills Committee has requested the Research and Library
Services Division to prepare an information note summarising the major
proposals in the Singapore Bill and public views on those proposals to facilitate
the Bills Committee's discussion on the topic.

1

2

OECD's standards for EoI through avoidance of DTAs were endorsed by the United Nations
Committee of Tax Experts on International Cooperation in Tax Matters in October 2008. Those
standards have become internationally-accepted tax standards.
In this information note, EoI refers to the arrangement which provides expressly for the exchange
of information concerning the tax positions of individuals.
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Income Tax (Amendment) (Exchange of Information) Bill 2009

Introduction
2.1
Singapore endorsed OECD's standards in March 2009. Since then,
Singapore has signed protocols with various jurisdictions to amend their
existing DTAs to incorporate the standards, and is in the process of negotiating
with a number of jurisdictions for amending their DTAs.3 The protocols will
come into effect only after Singapore's legislative amendments to give effect to
the OECD's standards have been approved by Parliament and gazetted, and the
relevant ratification procedures have been completed by the signatory
jurisdictions.
2.2
To implement OECD's standards, the Singapore government
introduced the Singapore Bill to amend the Income Tax Act to facilitate EoI
under certain avoidance of DTAs and to make consequential amendments to
relevant legislation, including the Goods and Services Act and Stamp Duties
Act. Prior to the introduction of the Singapore Bill into Parliament, the
Ministry of Finance (MoF) held a one-month public consultation on the draft to
receive comments between 29 June 2009 and 28 July 2009.
2.3
Amidst the consultation, MoF received a total of 74 comments from
the public, of which 56 comments were accepted for fully or partially
incorporating into the Singapore Bill. MoF explained that the remaining
18 comments were not accepted for implementation as they were inconsistent
with either the drafting convention for legislation or the policy objectives of the
changes. A summary of the key comments received and MoF's responses to
them are set out in Appendix I for members' reference.

Summary of the major proposals

Lifting of domestic interest requirement
2.4
Prior to the enactment of the Singapore Bill, the Inland Revenue
Authority of Singapore (IRAS) might exchange information with a DTA
partner only when it had the requested information in its records or was able to
obtain the requested information for its domestic tax enforcement purposes.
3

As at 19 October 2009, Singapore reached agreement with 20 jurisdictions (15 of them being
OECD members) to incorporate OECD's standards under their respective DTAs, and signed such
agreements with 11 of these jurisdictions.
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2.5
The Singapore Bill extends the scope of information4 that may be
exchanged by allowing IRAS to obtain information pursuant to an information
request from a foreign competent authority5 under a prescribed DTA, even if
the information request does not relate to a Singapore tax matter, provided that
the information has been requested in accordance with the EoI provision of that
prescribed DTA.

Accessing information held by banks and trust companies
2.6
As regards the application for court order to release confidential
information, the Singapore Bill allows IRAS limited access to information
protected by confidentiality provisions in the Banking Act and the Trust
Companies Act, both for IRAS' domestic tax administration purposes and
compliance with a request given by another jurisdiction under a prescribed
DTA. Without the new provisions of the Singapore Bill, such information
would be protected from disclosure.
2.7
To obtain the information protected by confidentiality provisions in
the Banking Act and the Trust Companies Act, IRAS must obtain a court order
from the Singapore High Court. An order may only be granted where the
court is satisfied that:
(a) the making of the order is justified in the circumstances of the
case; and
(b) it is not contrary to the public interest for a copy of the
document to be produced or that access to the information be
given.

2.8
The person against whom the court order is made must comply with
it within 21 days, unless the court specifies a different time period for
compliance.

4

5

Under the Singapore Bill, the information requested covers the 'tax position' of a person, which
may extend to past, present and future liability to pay any tax.
A competent authority, in relation to a prescribed arrangement, is a person or an authority whom
the Comptroller is authorized under the EoI provision of the arrangement to make a request to the
Comptroller for information under that provision.
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2.9
On the issue of the rights of the affected parties6, the Singapore Bill
protects them by providing that:
(a) apart from certain exceptional circumstances (e.g. where IRAS
is of the opinion that such notice will prejudice investigation
into an alleged breach of tax laws), IRAS must serve a notice of
request on the affected parties when it receives a request
pursuant to a prescribed DTA for information about the taxpayer;
and
(b) after the court order is served, the affected parties may, within
seven days, apply to the Singapore High Court to have the order
discharged or varied.

Extending exchange of information arrangement to taxes other than income tax
2.10
In addition to income tax information, information relating to other
types of tax such as goods and services tax, stamp duty and property tax may
be requested under a prescribed DTA. The Singapore Bill also allows the
Comptroller of Income Tax to obtain information from the Comptroller of
Goods and Services Tax, the Comptroller of Property Tax, the Chief Assessor
or the Commissioner of Stamp Duties for the purposes of complying with an
information request.

Clear, specific and relevant exchange of information requests which comply
with OECD's standards
2.11
OECD's standards permit the jurisdiction which is being requested to
exchange information to reject requests which are frivolous. In order to
ensure that EoI requests are clear, specific, relevant, and consistent with
OECD's standards, the Singapore Bill provides that the requesting authority
must make its request for information in a specific written format.
2.12
The format is set out in the proposed Eighth Schedule to the Income
Tax Act. Some of the details which the requesting authority must provide
include: the purpose of the request, the identity of the requesting authority, the
grounds for believing that the information is with IRAS or other tax authority,
and a statement that the requesting jurisdiction has pursued all means available
in its own territory to obtain the information.

6

They are the taxpayer and his bank or trust company.
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Passage of the Singapore Bill
2.13
The revised Singapore Bill 7 was introduced to Parliament for
First Reading on 14 September 2009, and was subsequently passed without any
amendments made by the House or the select committee on bills on
19 October 2009. According to MoF, the passage of the Bill to implement
OECD's standards for EoI enhances the scope of information exchange
cooperation under DTAs by lifting the domestic interest condition and allowing
for access to information from banks and trust companies under certain
conditions. This enhanced scope of co-operation will not only allow
Singapore to provide greater assistance to its prescribed treaty partners, but also
help Singapore obtain information for the enforcement of its domestic tax laws.
2.14
At the same time, other leading financial centres such as Hong Kong,
Switzerland and Luxembourg have made same moves to amend their
legislation incorporating OECD's standards.
According to MoF, by
implementing the new internationally-accepted tax standards in tandem,
international co-operation on the matter can be enhanced while preserving a
level playing field amongst major financial centres.

___________________
Prepared by Jackie WU
4 November 2009
Tel: 2869 9644
------------------------------------------------------------------------------------------------------------------------------------------Information notes are compiled for Members and Committees of the Legislative Council. They are not legal or
other professional advice and shall not be relied on as such. Information notes are subject to copyright owned
by the Legislative Council Commission (the Commission). The Commission permits accurate reproduction of
information notes for non-commercial use in a manner not adversely affecting the Legislative Council, provided
that acknowledgement is made stating the Research and Library Services Division of the Legislative Council
Secretariat as the source and one copy of the reproduction is sent to the Legislative Council Library.

7

See Appendix II for the Singapore Bill and its explanatory note.
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Appendix I

Summary of responses of the public consultation on the
Income Tax (Amendment) (Exchange of Information) Bill 2009

A.I.1
Below is a summary of the key comments received by MoF and its
responses to them.

Type of information that may be requested

Definition of 'tax position'
A.I.2
Respondents sought clarification on the relevancy of future liabilities
of a taxpayer to the definition of the taxpayer's 'tax position'. MoF responded
that future liabilities would be relevant to the definition of the 'tax position'
because a taxpayer's tax liability generally arose after an assessment had been
raised on his income. The competent authority might require relevant
information before such an assessment could be made. Nonetheless, these
requests for information would have to be specific, relevant and justified.

Time limit for information requested
A.I.3
Some respondents commented that an information request might
relate to a person's tax position at any time or in relation to any period, unless
otherwise stated in the prescribed arrangement in question. They expressed
concern that this would not be reasonable as authorities might not require and
taxpayers might not be required to keep information beyond statutory limits.
Accordingly, they demanded MoF to clarify the scope of information, in terms
of time period, which could be requested for.
A.I.4
MoF replied that the statutory record-keeping requirements
applicable to individual taxpayers and third parties as stipulated under
Section 67 of the Income Tax Act8 as well as other statutes would remain
unchanged. Taxpayers and third parties would not be penalised if they were
unable to submit information that they no longer had on record outside of the
statutory record-keeping requirement period.
8

This Section requires that the records should be kept for a period of five years from the year of
assessment to which any income generated and allowable deductions reported.
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Appendix I (cont'd)
Role of the Attorney General
Need for a two-step process involving the Attorney General and the High Court
A.I.5
Respondents sought clarifications on the roles played by the
Attorney General and the High Court in the information gathering process, and
suggested that the two-step process involving the Attorney General and the
High Court be simplified so as to expedite the information exchange process.
A.I.6
In response to the suggestion, MoF explained that the High Court
played the role of an independent third party on making an assessment to
determine whether a request was justified. The dual involvement of the
Attorney General and the High Court was an existing common feature in the
legal system. Nonetheless, in view of the feedback received, MoF decided to
streamline the process. The Singapore Bill was re-drafted to remove the need
for IRAS to seek the Attorney General's consent before applying for a court
order.
Court order and taxpayer notification
Notification of the affected parties
A.I.7
Respondents suggested that the taxpayer and his bank or trust
company from whom information protected under the Banking Act and the
Trust Companies Act was sought should be informed of the purpose of the
request and the identity of the requesting competent authority.
A.I.8
In response, MoF stated that the internationally-accepted tax
standards recognised that the notification of the affected parties could be an
important aspect of the rights provided under domestic law. Under the revised
Singapore Bill, the Comptroller, upon receipt of a request for protected
information under a prescribed DTA which contained the new standards, would
notify the affected taxpayer as well as the bank or trust company that was
believed to be in possession of the information requested. Such notification
was withheld only in exceptional circumstances, such as if IRAS deemed that
doing so would prevent or unduly delay the effective exchange of information,
or was likely to prejudice any investigation into any breach of laws relating to
tax. Similarly, IRAS in its application to the High Court would be required to
specify that the Court order was to be kept confidential from the affected
taxpayer.
Research and Library Services Division
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Appendix I (cont'd)

Right of appeal for the affected parties
A.I.9
There were comments that the Comptroller was required to apply to
the High Court for an order to require the bank or trust company to release
protected information to enable IRAS to exchange information, upon receipt of
a valid request made under a prescribed DTA. In addition to allowing the
entity on which the court order was served to make an application to vary or
discharge the order, the affected taxpayer should also be given the right to
make representations to the High Court, and to appeal on the outcome of the
High Court's decision. Giving the taxpayer the right of appeal would help to
ensure that legitimate businesses and individuals would not be subject to
unnecessary and unjustified investigations.
A.I.10
MoF agreed with the comments and re-drafted the Singapore Bill to
provide that the taxpayer could apply to the High Court to discharge or vary the
court order.

Period of compliance
A.I.11
Respondents commented that the default period of seven days to
release the information was too short and might impose undue difficulty upon
banks or other affected parties. In this regard, respondents pleaded that the
default time period for compliance with an order be extended.
A.I.12
MoF accepted this suggestion and made the change that the time
period for compliance be stipulated as 21 days, or any such other period as the
High Court considered appropriate.

Source: Ministry of Finance Singapore (2009f).
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Source: Parliament of Singapore (2009b).
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