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Executive summary

Prohibition on anti-competitive conduct

1.

The jurisdictions studied, i.e. the European Union (EU), the United
Kingdom (UK), and the United States (US) and Singapore, al have
enacted cross-sector competition laws, which prohibit anti-competitive
conduct such as pricefixing, bid-rigging and market allocation.
Guidelines are usually issued to explain the application of the competition
laws.

Merger control

2.

Merger regulation is a common feature of the jurisdictions studied. The
regulatory authorities are empowered to investigate and disapprove
proposed mergers to ensure healthy competition. Either dollar or market
share threshold is employed as the criterion for approval.

Exemptions and exclusions

3.

The jurisdictions studied al have provided exemptions and exclusions to
certain sectors and industries. The EU, the UK and Singapore provide
exemptions for agreements from the prohibition on anti-competitive
conducts if they yield economic benefits that outweigh the potential
anti-competitive harm.  The criteria adopted for providing such
exemptions are similar, in that they primarily require that the agreements
should contribute to improving production or distribution, or promoting
technical or economic progress, but not eliminating competition
substantially. As for the US, it may enact a federal statute on the
exemptions of certain industries subsequent to the antitrust laws, based on
the grounds of economic benefit.

In the EU, the UK and Singapore, their government is empowered to issue
block exemption in respect of a category of agreements that is likely to
yield economic benefit that outweighs any anti-competitive effect. On
the other hand, the US does not adopt the approach of exempting certain
sectors by means of block exemption regulation.

The EU, the UK and Singapore have permitted exclusions on grounds of
public interest, if an undertaking concerned has been entrusted with the
operation of public services or functioned as fiscal monopolies which raise
revenues for their respective government. As regards the exclusion
provided for fiscal monopoly, both the EU and the UK seldom have any
such cases. On the other hand, the US may enact a federal statute
subsequent to the antitrust laws for the exemptions, based on the
consideration of public policy.



6.

In the EU and the UK, if an undertaking concerned has been entrusted
with the operation of public services, it is exempted from the competition
law. The US government entities are exempted from the anti-trust laws
on the rationale of sovereign immunity. Nonetheless, federal government
departments and agencies seldom engage in the same sorts of commercial
activities as private parties in the US. Singapore also provides
exemptions to the government and statutory bodies from its competition
law. There are concerns that such arrangement may create an unfair
playing field for businesses, enabling the government-linked corporations
to take up a substantial part of the economy to have an undue advantage.

Penalties for anti-competitive conduct

7.

In the UK and the US, both civil penalty of fines and criminal penalty of
fines and imprisonment are available, whereas civil penalty of finesis the
only option available in the EU and Singapore. Among the selected
jurisdictions, the levels of fine are often subject to a cap of 10% of the
offending party's annual turnover for certain years. In relation to
imprisonment, the UK imposes a punishment up to five years for serious
cartel offence, while the US has a tougher penalty of up to 10 years in
prison for anti-competitive conduct.

Enforcement mechanism

8.

With the exception of the Competition Commission in the UK which is
empowered to make decisions on merger proposals only, the regulatory
authorities studied are empowered to investigate, determine and apply
remedies in cases of infringing anti-competitive rules, and to approve
merger proposals. If a person does not co-operate with the investigation,
he or she is liable to a penalty. Such violations are criminal offence
which is punishable by an imprisonment or a fine or both in the UK and
Singapore, whereas afine will be imposed in the EU and the US.

L eniency programme

9.

The jurisdictions studied all have leniency programmes in place whereby
companies that provide information about a cartel in which they have
participated might receive full or partial immunity from fines.

Appeal procedure

10. The decisions of the enforcement bodies may be appealed to independent

and impartial tribunals or courts. The UK and Singapore have
implemented the same appeal mechanism, with the appeals being handled
first by tribunals, which are specidist judicial bodies with
cross-disciplinary expertise, and then by courts; whereas appeals in the EU
and the US are handled by courts.



Matters relating to small and medium enterprises

11.

In the selected jurisdictions, the regulatory authorities have not provided
specific exemptions for small and medium enterprises in their respective
competition laws. In any event, issues relating to small and medium
enterprises have not been a major concern. It is a common practice in
these jurisdictions to identify and exempt conduct that is of minor
economic significance and thus unlikely to be anti-competitive.

Application of competition rules to ocean shipping conferences

12.

The European Commission repealed the block exemption for ocean
shipping conferences in October 2008. Henceforth, following the lead of
the EU, the UK government has prohibited the tariff-regulating ocean
shipping conferences. In both the US and Singapore, ocean shipping
conferences are permitted. They are currently evaluating whether ocean
shipping conferences should be continuously provided, partly due to the
repeal of block exemption for ocean shipping conferences in the EU.

Institutional framework for enforcing the competition legislation

13.

14.

There are two types of organization structures for enforcing the
competition legislation, which are a statutory public body governed by a
management board and a government department. The Office of Fair
Trading and the Competition Commission in the UK, the Fair Trade
Commission in the US and the Competition Commission of Singapore
belong to the former. On the other hand, the Directorate Genera for
Competition in the EU and the Antitrust Division of the Department of
Justice in the US belong to the latter type.

The regulatory authorities studied all receive government funding. The
accountability arrangements of the regulatory authorities are also similar,
which include: publishing an annual plan setting out their main objectives
and priorities for the year ahead and an annual report of past performance;
seeking the approval of the government/legislature regarding the annual
budget; attending parliamentary meetings and answering questions; laying
the annual report and financial accounts before the legidature; and being
subject to the scrutiny of the national audit service.



Competition policiesin selected jurisdictions
Chapter 1 —Introduction
1.1 Background

111 In the 1990s, the Government started conducting research on
competition policy and considering whether Hong Kong should enact any
competition law for maximizing the benefits of the society. Between 1993
and 1996, the Government commissioned the Consumer Council to undertake a
series of studies on competition in Hong Kong'. In its final report, the
Consumer Council recommended the adoption of a comprehensive competition
policy and enactment of ageneral competition law in Hong Kong.

1.1.2 In December 1997, the Government established the Competition
Policy Advisory Group® to review competition-related matters. In May 1998,
the Competition Policy Advisory Group promulgated a Statement on
Competition Policy, articulating the objective of the Government's competition
policy as to enhance economic efficiency and free flow of trade, thereby
benefiting consumer welfare, with the Government taking action only when
market imperfections or distortions limited market accessibility or market
contestability, and impaired economic efficiency or free trade, to the detriment
of the overall interest of Hong Kong.

113 In 2000 and 2001, legidlation was enacted to specifically prohibit
certain types of anti-competitive conduct and the abuse of a dominant position
in the telecommunications and broadcasting markets respectively. Apart from
these two pieces of legidation, there remain no statutory procedures that the
Government can take to reign in businesses engaging in restrictive practices in
other sectors of the economy.

The Consumer Council completed six sectoral studies on the banking, supermarket, gas supply,
broadcasting, telecommunications and private residential property markets.

2 The Competition Policy Advisory Group was established under the chairmanship of the Financial
Secretary to provide a high-level and dedicated forum to review competition-related issues which
had substantial policy or systemic implications, and to examine the extent to which more
competition should be introduced in the public and private sectors.
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114 To ensure that the competition policy would keep pace with time,
serve the public interest and facilitate a business-friendly environment, the
Competition Policy Advisory Group, in June 2005, appointed the Competition
Policy Review Committee to, inter alia, make recommendations on the future
direction for competition policy in Hong Kong. In June 2006, the
Competition Policy Review Committee submitted its report to the Competition
Policy Advisory Group, recommending that a new law with a clearly defined
scope be introduced in Hong Kong to tackle anti-competitive conduct across all
sectors.

1.15 In November 2006, the Government published the document
"Promoting Competition — Maintaining our Economic Drive" for public
consultation to gauge views on the need for Hong Kong to introduce a
cross-sector competition law. The result of the consultation reveaed that the
majority of respondents supported the introduction of a cross-sector
competition law and a stronger regulatory environment for competition.
Nonetheless, there were some concerns in the business sector about the
possible effects that the new law might have on business operations.

1.1.6 To allay the concerns of the business sector, the Government issued
in May 2008 a paper entitled "Detailed Proposals for a Competition Law" for
public consultation. The consultation paper presented the major provisions
envisaged to form the basis of the new law.

1.1.7 The Government released a report on views collected during the
public consultation in September 2008. According to the consultation
findings, there remained broad support in the community for the introduction of
a competition law. On the other hand, some respondents raised concerns
regarding certain specific proposals. In the light of the feedback received
from the public consultation, the Government considered making some
modifications to the original proposals, particularly relating to the institutional
framework and the exemption provisions in the Competition Bill. Based on
the current schedule, the Government intends to introduce the Competition Bill
into the Legidative Council in the 2009-2010 legidlative session.

1.18 Against the above background, at its meeting on 15 October 2009,
the Panel on Economic Development (Panel) requested the Research and
Library Services Division (RLSD) to conduct a research study on competition
policy in selected places to facilitate discussion on the topic by the Panel.

Research and Library Services Division page 2
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1.19 At the meeting of the Panel held on 16 November 2009, during the
discussion of the proposed research outline on competition policy in selected
jurisdictions, covering the United Kingdom (UK), the United States (US) and
Singapore, the Panel requested RLSD to include the European Union (EU) and
adjust the scope of the research incorporating Members suggestions in the
detailed study. As the widened scope of the proposed research undertaken
covers a larger number of various aspects of the competition policy in these
four jurisdictions, RLSD requires more time to compile the report. In this
connection, as agreed by the Panel, RLSD has split the research into
two phases. The first phase examines the framework of competition policy,
and the second phase focuses on the implementation of competition policy in
the selected jurisdictions. To provide Members with a full picture of the
competition policies in the selected jurisdictions, RLSD presents the facts and
findings of the two phasesin this research report.

1.2 Jurisdictions studied in theresearch

1.21 The EU, the UK, the US and Singapore have been chosen in this
research study. The EU, an economic and political union of 27 member states,
Is committed to implement the competition law which regulates the exercise of
market power by large companies, governments or other economic entities to
ensure the completion of the internal market, meaning the free flow of working
people, goods, services and capital in a borderless Europe. Both the US and
UK, with a long history of enforcing the competition law, have served as
references to other places when they set up their own regulatory framework.
Meanwhile, Singapore enacted its competition law as recently as 2004 and its
implementation was in phases to allow time for the Singaporean government
and businesses to prepare for the enforcement of the law. In view of the
distinctive features exhibited in the implementation of competition policy in
these four jurisdictions, their experience will be useful to Hong Kong.

Research and Library Services Division page 3
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1.3 Scope of the research
131 This research report examines the competition policies in the
selected jurisdictions with respect to the following major aspects:
(@) overview of the competition law:
(i) legidative developments;
(if) public views on the competition law; and
(iii) issues of concern.
(b) ingtitutional framework for enforcing the competition
legidlation:
(i) mission;
(i1) functions and duties;
(iii) organization structure;
(iv) funding arrangement; and

(v) accountability arrangements.

(c) enforcement mechanism and appeal procedure:
(i) enforcement powers and process; and

(ii) appeal procedure.

1.4 M ethodology

141 This research adopts a desk research method, which involves Internet
research, literature review, documentation analysis and correspondence with
relevant authorities.

Research and Library Services Division page 4
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Chapter 2 — European Union

2.1 Overview of the competition law

L egidative developments

21.1 In 1957, six Western European countries® signed the Treaty of the
European Community (EC Treaty) to form the European Community (EC),
which over the last fifty years has grown into the European Union* (EU) of
27 member states. Much of the EC law is concerned with the elimination of
obstacles to the free movement of goods, services, persons and capital, with the
removal of these obstacles aiming at promoting competition within the EC.
The corresponding major initiatives include the creation of the Euro and the
establishment of a public procurement regime to enhance competition within
the European economy. In addition to these macro rules, the EC Treaty also
contains specific competition laws that apply to both undertakings and the
member states themselves. There are four man policy areas of the
competition law — anti-competitive agreements, abuse of dominant position,
control of mergers and acquisitions, and monitor of state aid, which are
specified in Articles 81 and 82 of the EC Treaty >, the Merger
Regulation 139/2004 and Article 87 of the EC Treaty respectively.

Article 81 of the Treaty of the European Community

212 Article 81 of the EC Treaty prohibits agreements, arrangements and

concerted business practices which appreciably prevent, restrict or distort

competition and affect tradeinthe EU. Examplesinclude agreements which:
(a) fix purchase or selling prices or other trading conditions;

(b) limit production, markets, technical development or investment;

(c) share markets or sources of supply between competitors; and

The six countries were Belgium, France, Italy, Luxembourg, the Netherlands and West Germany.

*  The EU was established by the Treaty of Maastricht in November 1993 upon the foundation of the
EC. With over 500 million citizens, the EU generated an estimated 30% share of the nomina
gross world product, amounting to HK$143.5 trillion in 2008.

> Articles 81 and 82 are formerly Articles 85 and 86 of the EC Treaty. Nonetheless, their contents

have not been changed.

Research and Library Services Division page 5
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(d) apply discriminatory conditions to companies that are not parties
to the agreement, placing them at a competitive disadvantage.

2.1.3 Businesses which infringe Article 81 are subject to civil penalty of
fines of up to 10% of annual global turnover of the offending business.
Nevertheless, the Article does not provide for the penalty option of
Imprisonment.

Article 82 of the Treaty of the European Community

214 Article 82 prohibits the abuse of a dominant position in the EU, and
Is applicable when all three of the following conditions are met:

(@) the company holds a dominant position, taking into account its
market share and other factors, such as whether there are
credible competitors, whether the company has its own
distribution network and whether the company has favourable
access to raw materials, alowing the company to evade normal
competition;

(b) the company dominates the European market or a substantial
part of it®; and

(c) the company abuses its position by, for example, overcharging
customers, charging excessively low prices designed to squeeze
out competitors or bar new entrants from the market, or granting
discriminatory advantages to some customers.

2.1.5 Same as Article 81, the civil penalty involves fines of up to 10% of
annual global turnover of the abusing business.

The Commission has a general understanding that a 40% market share may be considered as the
threshold of dominance. For details, see European Commission (2005) Directorate General for
Competition discussion paper on the application of Article 82 of the Treaty to exclusionary abuses.
p. 11

Research and Library Services Division page 6
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Merger Regulation 139/2004

2.1.6 While some mergers may expand markets and bring benefits to
consumers, other mergers may reduce competition in a market, often by
creating a dominant player, and harm consumers through higher prices, reduced
choice and less innovation. Increased competition within the EU market is
considered by the European Commission’ (Commission) as an important
factor to enhance the competitiveness of the European industry, improve the
conditions of economic growth and raise the standard of living in the EU.
Hence, the Commission is committed to examine proposed mergers which go
beyond the national borders of any one member state to prevent harmful effects
on competition.

2.1.7 The merger control system currently adopted in the EU can date back
to the early 1970s when the Commission proposed that regulations® for the
control of merger should be adopted. The issue was controversia as opinions
differed substantially among member states on the extent to which mergers
should be controlled at the Community level as opposed to domestically. It
was not until December 1989 that the Merger Regulation 4064/1989 was
adopted, entering into force in September 1990. The Merger
Regulation 139/2004 amended the rules on merger control in a number of
respects, in particular by making the allocation of jurisdiction between member
states and the Commission more flexible and by amending the substantive test
for the analysis of mergers.

2.1.8 Under the current merger control framework, the Commission has
the exclusive power to investigate mergers with a Community dimension.
The main benchmarks adopted for determining those mergers having a
Community dimension are that the combined annual worldwide turnover of the
merging companiesis over €5 billion’ (HK$54 billion) and that their combined
annual Community-wide turnover is over €250 million (HK$2.7 billion). The
Commission has to be notified of the agreement of a merger with a Community
dimension before it can be put into effect.™

The Commission, an executive body of the EU, is responsible for proposing legislation,
implementing decisions, upholding treaties and overseeing the general day-to-day running of the
EU.

The EC Treaty does not contain any specific provisions on merger control, and the legal basis for
passing merger regulations is found under Articles 83 and 308 of the EC Treaty.

®  Theaverage exchange rate in 2009 was €1=HK $10.8.

10 The Commission currently receives between 200 and 300 notifications every year.

Research and Library Services Division page 7
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2.19 After an initia scrutiny period of 25 working days, the Commission
will make a decision on either authorizing the transaction or, if it thinks that the
concentration might result in a significant impediment to effective competition,
initiating an in-depth investigation procedure which usually takes up to a
further 90 working days.

2.1.10 At the end of this investigation procedure, the Commission may
authorize the merger conditionally or unconditionally, or it may prohibit it,
notably in cases where the companies have not been able to propose
appropriate solutions to the concerns raised by the Commission. Conditions
attached to the authorization frequently entail the sale to competitors of assets,
shares and patents.

21.11 In effect, over 90% of notified cases are approved after the initial
scrutiny period of 25 working days. Most cases going through the
90 working days' in-depth investigation procedure are resolved by a conditional
authorization. Accordingly, there have only been 18 outright prohibitions
since 1990.

Article 87 of the Treaty of the European Community

2.1.12  Article 87 of the EC Treaty contains the substantive rules governing
state aid control™, upholding the general principle that state aid isincompatible
with the common market, as well as a list of possible exemption clauses. For
example, state aid of up to €200,000 (HK$2.2 million) given to companies over
athree-year period is not considered to be state aid as it is not large enough to
have an effect on trade between member states. This simplification allows the
Commission to focus on more important cases. Further, to ensure a coherent
application of state aid rules across al member states, the Commission has
published a number of guidelines such as Sate Aid for Research and
Development and Sate Aid for Environmental Protection detailing the
conditions for applying the exemption clauses.

' This legislation is a unique feature of the EU competition law regime. As the EU is made up of

independent member states, both competition policy and the creation of the European single
market could be rendered ineffective, if member states were free to support national companies as
they deemed fit.

Research and Library Services Division page 8
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2.1.13 Under Article 87, the Commission has started a process of
modernization and simplification of state aid procedures. To this end, the
European Council®® adopted the Regulation No 994/98 in May 1998, which
enables the Commission to apply the Block Exemption Regulations™ to state
aid. Under these regulations, the Commission can declare specific categories
of state aid compatible with the EC Treaty if they clearly do not distort
competition within the Community, thus exempting them from the requirement
of obtaining the Commission's prior approval. As a result, for state aid that
meets such condition, member states only have to submit information papers on
the details of the implemented aid. For instance, the Commission has issued
the Block Exemption Regulation for small and medium enterprise™ (SME) aid.

Exemptions and exclusions of anti-competitive conducts

(A) Exemptionson grounds of economic benefit

2.1.13.1 Pursuant to Article 81(3) of the EC Treaty, the Commission provides
certain exemptions and exclusions of anti-competitive conducts, which are
prohibited under Article 81. The exemptions may be declared on the grounds
of economic benefit, provided that the agreements contribute to improving the
production or distribution of goods or to promoting technical or economic
progress, while allowing consumers a fair share of the resulting benefit, and do
not include unreasonable restraints that risk eliminating competition in respect
of asubstantial proportion of the products or servicesin question.

2" The European Council, an assembly of heads of state or government of the member states, is an

institution which provides the EU with the necessary impetus for its development. It defines the
EU's policy agenda and has been considered to be the motor of European integration.

Pursuant to Article 81(3) of the EC Treaty, both the European Council and the Commission are
empowered to issue Block Exemption Regulations. In practice, the Commission will undertake
this function.

The EU defines SMEs as having fewer than 250 employees, with an annual turnover not exceeding
€40 million (HK$432 million) and an annual balance-sheet total not exceeding €27 million
(HK$291.6 million).

13

14

Research and Library Services Division page 9
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2.1.13.2 Through issuing the Block Exemption Regulations, the Commission
specifies the conditions under which certain types of agreements are exempted
from Article 81 of the EC Treaty. When an agreement fulfils the conditions
set out in a Block Exemption Regulation, individual notification of that
agreement to the Commission is not required. After a certain time period, the
Commission will review whether the Block Exemption Regulation concerned
should be continuoudly provided. The Commission has currently adopted the
Block Exemption Regulations for certain vertical agreements™, research and
development, and technology transfer.

(B) Exclusion on grounds of public interest

2.1.13.3 Under Article 86(2) of the EC Treaty, the Commission provides
exclusion on grounds of public interest, if an undertaking™® concerned has been
entrusted with the operation of public services or functioned as fiscal
monopolies which raise revenues for a member state. In the EU context,
public services are services that "the authorities consider should be provided in
all cases, whether or not there is an incentive for the private sector to do so,
and the services must be widely available and not restricted to a class, or

classes, of customer"?’.

2.1.13.4 When implementing Article 86(2) of the EC Treaty, the EU member
states are primarily responsible for defining what they regard as public services
on the basis of the specific features of the activities concerned. However,
their definitions are subject to the Commission's control for manifest errors'®
where member states specifically entrust undertakings within the meaning of
Article 86(2). The precise definition of the particular task assigned to an
entrusted undertaking is an important element for assessing whether, and to
what extent, it is justified for a member state to grant exclusive rights to that
undertaking in order to ensure the fulfilment of the task.

1> A vertical agreement is a term used in the competition law to denote agreements between firms up

or down the supply chain from each other.

In the context of the EU competition law, any entity engaged in an economic activity, that is, an

activity consisting in offering goods or services on a given market, regardless of itslegal status and

theway in which it is financed, is considered an undertaking.

7 Office of Fair Trading (2004j) pp. 10-11.

8 They refer to indisputable errors of judgment in complete disregard of the facts of the case and the
applicablerule or law.

16
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2.1.135 The EU does not have an exhaustive list of such exclusions.
Nonetheless, an academic has provided some examples of exclusion on
grounds of public interest such as postal services, pension schemes, waste
materials treatment, and the transport sector which are not economically viable
in their own right™.

2.1.13.6 Asfor the exclusion provided for fiscal monopoly, according to the
Office of Fair Trading of the United Kingdom, there are very few cases in the
jurisprudence of the European courts or in the decisions of the Commission in
which such monopoly exclusion has been considered. The main reason is that
very few monopolies are established with the principal objective of raising
revenue for the state.”

Public views on the competition |aw

2.1.14  Regarding public views on the objectives of the competition law,
enquires have been sent to the Directorate General®* for Competition under the
Commission, the authority responsible for competition in the EU, and the
Organisation for Economic Co-operation and Development (OECD). As at
the publication of this research report, they have not replied.

2115 In any event, it is noted that the EU has provided detailed
information on its competition policies covering areas such as mergers, cartels,
state aid and individual sectors, as well as some guide books entitled
EU competition policy and the consumer law, Annual report on competition
policy and Competition policy in Europe on its website. According to the
Directorate General for Competition, this arrangement helps the public
understand the objectives and basic concepts of the EU competition policy.

19" Whish (2009) pp. 234-235.

2 Office of Fair Trading (2004j) p. 14.

2 A Directorate General is a government department of the EU. Each department is headed by a
Director General, who is a European Commissioner.

Research and Library Services Division page 11
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| ssues of concern

Enforcement problem

2116 In the mid-2000s?, as the EU steadily grew in size and
anti-competitive activities and market practices became more complex in
nature, the Directorate General for Competition found itself unable to deal with
the increased workload. Hence, the European Council delegated the duties of
implementing the competition rules from the Directorate General for
Competition to authorities within member states by adopting the Council
Regulation No. 1/2003 on the implementation of the rules on competition laid
down in Articles 81 and 82 of the EC Treaty in December 2002. This Council
Regulation, which came into effect in May 2004, has enabled national
competition authorities and national courts of member states to apply
Articles 81 and 82 of the EC Treaty in their entirety, which is considered as an
important step in strengthening and reinforcing the competition policy in the
EU. Meanwhile, the Directorate General for Competition has concentrated its
efforts mainly on complex, Community-wide investigations and state aid
issues.

2.1.17  The Commission has retained a role in the enforcement mechanism,
which is to serve as the co-ordinating force in the newly created European
Competition Network. This Network, made up of the member states plus the
Commission, serves the purpose of establishing a continual dialogue among
different enforcers and establishing a common approach of handling
competition issues. In particular, members of the Network are committed to:

(a8 inform each other of new anti-competition cases and envisaged
enforcement decisions,

(b) co-ordinate investigations, where necessary; and

(c) discuss variousissues of common interest.

2 Eight Central and Eastern European countries, consisting of Czech Republic, Estonia, Hungary,

Latvia, Lithuania, Poland, Slovakia and Slovenia and two Mediterranean islands of Malta and
Cyprus, joined the EU in May 2004. This was the largest single enlargement of the EU in terms
of people and number of countries.

Research and Library Services Division page 12
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Merger control

2.1.18 A major concern about the application of the competition law in the
EU is on merger control, which has been criticized as based on protectionist
reasons, rather than sound economic reasons. A controversial case is when
the EU rejected a proposed merger of two United States (US) companies?,
General Electric and Honeywell, in 2001, which had been approved by the US
authorities, because the Commission considered that the merger between those
two companies would have severely reduced competition in the aerospace
industry and resulted ultimately in higher prices for customers, particularly
airlines.

2.1.19 At the time, the Antitrust Division of the US Department of Justice
stated that the different concluding results in the General Electric and
Honeywell case were not attributable to failings on the part of the Commission
and the US Department of Justice to co-ordinate on the facts and analysis.
Rather, they flowed from a substantive difference between the two agencies on
the proper scope of antitrust enforcement. The Antitrust Division concluded
that the merged firm would have offered better products and services at more
attractive prices than either company could offer on its own, which is the
essence of competition. The Commission, on the other hand, focused on how
the merger would affect competitors, essentially concluding that the
efficiencies and lower prices that would flow from the transaction were
ultimately anti-competitive. In the view of the Antitrust Division, the EU's
decision was antithetical to the goals of antitrust law enforcement.?*

Small and medium enter prises

2.1.20 The Commission does not have any exemptions for SMEs engaging
in anti-competitive conducts. In fact, the Commission considers that SMEs
are rarely capable of appreciably affecting competition in the EU market
because they are small in size. Nevertheless, the Commission has adopted the
Notice on Agreements of Minor Importance under Article 81 of the EC Treaty.
By defining those situations when agreements between companies are not
prohibited by the EC Treaty, the Notice reduces the compliance burden for
smaller companies without conspicuously restricting competition. At the
same time, the Commission can avoid examining cases which have no interest
from a competition policy point of view and is thus able to concentrate on more
problematic agreements.

% Multi-national corporations planning to merge need approval from the Commission, irrespective of

where they are headquartered. The criterion is hinged upon the amount of business they engage
in within the EU.
% Department of Justice (2001).
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2.1.21  The essence of the Noticeisfor the Commission to quantify, with the
help of market-share thresholds, those agreements, decisions of associations of
undertakings and concerted practices that do not constitute an appreciable
restriction of competition. This approach is considered useful when it is
necessary to exempt agreements that do not affect competition but are not
covered by the Block Exemption Regulations.

2.1.22  Whilst the main criterion for exemption is the market-share threshold,
compliance with other conditions must also be verified:

(@) thresholds of the combined market shares of 10% for
agreements between competitors and 15% for agreements
between non-competitors. As agreements between competitors
may be prone to anti-competitive effects, the market-share
threshold applicable to them is lower than that for agreements
between non-competitors;

(b) thresholds of the combined market shares of 5% for agreements
having a cumulative anti-competitive effect. If firms operatein
sectors where there are aready similar agreement networks,
there is a considerable risk that competition will be restricted
because of a cumulative effect; and

(c) thereareno thresholds for agreements between SMEs.

2.1.23  The exemption does not apply to agreements between competitors
amed at limiting production or sales, fixing selling prices and restricting
product supplies to customers; and agreements between non-competitors
relating to the sale price of products™, restriction of territory or customers, and
restriction of salesin a selective distribution system.

2.1.24  On concerns of SMEs regarding accused anti-competitive conduct in
the EU, RLSD has enquired the Directorate General for Competition, the
European Competition Network and OECD on thisissue. In response, OECD
has stated that small businesses often support the competition law because they
benefit from having an opportunity to enter the market and fairness among
participants in the market.  In the EU, there are seldom any reports about such
concern.?®

25
26

However, maximum or recommended prices are generally authorized.
As at the publication of this research report, the Directorate General for Competition and the
European Competition Network have not replied.
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Application of competition rules to selected sectors®’

(A) Ocean shipping

2.1.24.1 Prior to 18 October 2008%, there were Block Exemption Regulations
provided for ocean shipping conferences®® operating on trades to and from the
EU. At the time, the justifications offered for the exemption were based on
the assumption that conferences brought stability, ensuring reliable services of
exporters which could not be achieved by other means. However, a thorough
review of the shipping industry carried out by the Commission®® demonstrated
that ocean shipping was not unique as its cost structure did not differ
substantially from that of other industries. There was aso no evidence that
the conference system led to more stable freight rates or more reliable shipping
services than would be the case in a fully competitive market. The
Commission hence concluded that the shipping industry did not need to be
protected from competition.®

2.1.24.2 The Commission repealed the ocean shipping conference Block
Exemption Regulations on 18 October 2008. Under the new business
environment, it does not matter whether conferences are permitted in other
jurisdictions. The fact that price-fixing is permitted elsewhere does not
authorize it on trades to and from the EU and would not afford an effective
defence in anti-competition proceedings. Nonetheless, the EU rule change
does not prevent shipping lines from participating in price-fixing and capacity
limiting conferences on non-EU trade routes.

27
28

The sectors selected are considered relevant to the Hong Kong economy.

The basic regulation covering ocean shipping conferences dates from 1986, permitting
co-ordination of timetables and agreements about frequency of sailing and calls, alocation of
sailing and calls among members, regulation of capacity and allocation of cargo or revenue.

An ocean shipping conference is described in the relevant EC Regulation (Regulation 4056/86) as
a group of two or more vessel-operating carriers that provide an international liner service, for the
carriage of cargo on a particular route or routes, within specified geographic limits, under a
uniform or common tariff and conditions of carriage.

The process of reviewing the exemption from the EC Treaty competition rules for ocean shipping
conferences, as laid down in Council Regulation 4056/86, was launched in March 2003 with the
publication of a consultation paper entitled Application of competition rules to maritime transport.
A White Paper on the study on impact of repealing exemption for liner shipping conferences was
published in October 2004. The Commission adopted a legislative proposal of repealing the
block exemption in December 2005. The European Parliament passed the proposal in July 2006,
which provided a two-year transition period for shipping companies to make any necessary
business arrangements.

31 See Council Regulation No 1419/2006 of 25 September 2006 repealing Regulation No 4056/86.

29

30
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2.1.24.3 With the demise of ocean shipping conferences in the EU, most
shipping lines have decided to go it alone and issue their own charges. The
elimination of anti-competition immunity is welcomed by shipper associations
in the major trading markets such as the European Shippers Council and the
National Industrial Transportation League in the United States as they have
competitive prices available in the market.

(B) Electricity

2.1.24.4 In the 1990s, when most of the national electricity markets were
monopolised, the Commission decided to open up these markets to competition
gradually by:

(a) distinguishing clearly between competitive parts of the industry
(eg.supply to customers) and non-competitive parts
(e.g. operation of the networks);

(b) obliging the operators of the non-competitive parts of the
industry (e.g. the networks and other infrastructure) to allow
third parties to have access to the infrastructure;

(c) freeing up the supply side of the market (e.g. removing barriers
which prevent alternative suppliers from importing or producing

energy);

(d) removing gradually any restrictions on customers from changing
their supplier; and

(e) introducing independent regulators to monitor the sector.

Research and Library Services Division page 16



Legidative Council Secretariat Competition policies in selected jurisdictions

2.1.24.5 Thefirst liberalization directives of opening up the electricity market
were adopted in 1996 %, with the objective of gradually introducing
competition and creating an internal market for the generation, transmission
and distribution of electricity. The second liberalisation directives were
passed in 2003*, calling for the speeding up of the liberalization process with a
view to achieving a fully operationa interna market. The Commission
identified that the main obstacles of afully operational and competitive internal
market were related to issues of access to the network, pricing issues and
different degrees of market opening between member states, and proposed to
adopt a detailed timetable for the achievement of accurately defined objectives
with aview to gradually but completely liberalizing the electricity market.

2.1.24.6 In the mid-2000s, the Commission admitted that although progress
had been made, competition was slow to take off, with markets remaining
largely national, with relatively little cross-border trade, and highly
concentrated. Companies trying to enter the markets, business leaders,
parliamentarians, and consumer groups were concerned about the slow
development of the wholesale electricity markets, high prices and limited
choice for consumers. As such, the Commission launched a sector inquiry in
2005 to identify the barriers preventing more competition in these markets.

2.1.24.7 The fina report of the sector inquiry, published in 2007, reveaed
serious distortions of competition in the sector, in particular:

(8 most wholesale markets remained national in scope, with high
levels of concentration in generation, which gave scope for
exercising market power;

(b) vertical integration of generation, supply and network activities,
which reduced the incentives to trade, and for new companies to
enter the market, remained a dominant feature in many
electricity markets;

(c) the low level of cross-border trade was insufficient to exert
pressure on (dominant) generators in national markets;

¥ For details, see Directive 96/92/EC of the European Parliament and of European Council of

19 December 1996.
For details, see Directive 96/92/EC of the European Parliament and of European Council of
26 June 2003.

33
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(d) there was a serious lack of reliable and timely information
(transparency) in the electricity wholesale markets; and

(e) price-setting mechanism was complex, and many users had
limited trust in those mechanisms.

2.1.24.8 Given the concerns identified in the sector inquiry, the Commission
proposed further liberalization of the electricity sector in September 2007.
Central to the proposals were measures aimed at ensuring the effective
separation between the operation of electricity and gas transmission networks
from supply and generation activities. To achieve this aim, the Commission
proposed two options:

(A) Ownership unbundling

2.1.24.9 Thisoption, preferred by the Commission, would prevent companies
involved in transmission of electricity from being involved in energy
generation or supply at the sametime. In other words, such companies would
be obliged to sell part of their assets.

(B) Independent system operator

2.1.24.10 Under the second option, companies involved in energy production
and supply would be allowed to retain their network assets, but would lose
control over how they were managed with commercia and investment
decisions left to an independent company to be designated by national
governments. However, the Commission warned that this arrangement would
come at a higher pricein terms of regulatory burdens:

(@ network owners had to follow decisions by the independent
system operator to finance investments in transmission capacity,
and;

(b) they had to comply with a 10-year network investment plan
proposed by the national energy regulator.

2.1.24.11 The designation of the independent system operator by national
governments would have to receive prior approval from the Commission to
ensure a sufficient level of independence. In the end, the second option has
been adopted and is being implemented. However, in some member states
such as France and Germany, their respective liberalization programme has not
been successfully implemented because of political opposition.
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2.2 Institutional framework for enforcing the competition legislation

2.2.1 The task of enforcing the competition law has been entrusted to the
Commission under Article 85 of the EC Treaty. In practice, the Commissioner
for Competition® heads the Directorate General for Competition, which is
responsible for establishing and implementing a coherent competition policy in
the EU.

Mission

2.2.2 The mission of the Directorate General for Competition is to enforce
the competition rules of the EC Treaty, in order to ensure that competition in
the EU market is not distorted and that markets operate as efficiently as
possible, thereby contributing to the welfare of consumers and to the
competitiveness of the European economy.

Functions and duties

2.2.3 The Directorate General for Competition performs the following
functions and duties:

(@) enforcing competition rules on antitrust, mergers, state
infringements and state aid control;

(b) conducting sector inquiries into certain areas of the economy
where competition does not appear to be functioning well;

(c) developing a competition policy encompassing a range of
activities, including the design and review of procedural and
substantive competition rules; the provision of internal guidance
for the Commission's enforcement activities; the co-ordination
of the actions of competent member states authorities; and the
external communication of the EU competition policy;

(d) advocating competition aimed at influencing regulatory
processes both at the EU and national levels to ensure better and
pro-competitive regulations; and

% The Commissioner for Competition is a political appointment. Like all commissioners, he or she
is nominated by the President of the Commission and appointed by the Council of the EU for a
five-year term, after the confirmation by the European Parliament.
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(e) co-operating with competition authorities outside the EU, in
particular to address the rise in multi-jurisdictional mergers and
anti-competitive conduct across borders.

Organization structure

224 The senior management of the Directorate General for Competition
consists of a Director General who oversees the daily businesses of the
Directorate and three Deputy Directors General, who have responsibility for
operations, mergers and antitrust, and state aid respectively. There is also a
Chief Competition Economist®; who reports directly to the Director General,
provides independent guidance on methodological issues of economics in the
application of the EU competition rules and contributes to individual
competition cases that involve complex quantitative analysis.

225 The Directorate General for Competition is divided into
nine administrative units™:

(@) Directorate A is responsible for policy and strategic support
including the European Competition Network, and for
international relations;

(b) Directorates B to F are the operational units, each with
responsibilities for particular sectors, which conduct cases under
Articles 81 and 82 and the Merger Regulation 139/2004, other
than cartel cases, and deal with state aid cases;

(c) Directorate G deds exclusively with cartels, detection and
eradication of which isamajor priority of the Commission;

(d) Directorate H is responsible for cohesion and enforcement
issues arising in relation to state aid; and

(e) Directorate R is responsible for the registry, strategic planning
and resources.

% Histeam consists of 21 economists.

% At the end of 2009, there were 783 staff members.
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2.2.6 Formal decisions of the Directorate General for Competition must be
vetted by the Legal Service of the Commission. The Lega Service represents
the Commission in proceedings before the General Court® and the European
Court of Justice®.

Funding arrangement

2.2.7 The Commissioner for Competition is required to prepare an annual
budget based on a number of considerations such as the multi-annual financial
framework in force and the annual policy strategy and work programme for the
Directorate General for Competition, and submit it to the Commission® for
approval.

2.2.8 The Commission examines each departmental budget, if approved,
consolidates them into the draft budget, and presents it to the budgetary
authorities, comprised of the European Council and the European Parliament,
which are empowered to amend and adopt the draft budget. In case of
disagreement between the Council and the Parliament, a specific Conciliation
Committee® is convened with the task of reaching agreement on a joint text
within a period of 21 days, subject to the approval of the two budgetary
authorities.  If the joint text is rejected by the European Council, the European
Parliament has the right to ultimately approve the budget. As regards the
budget of the Directorate General for Competition, it amounted to
€78.2 million (HK$844.6 million) in the financial year 2008-2009.

3" The Genera Court was previously known as the Court of First Instance. It was created to reduce

the workload of the European Court of Justice by dealing with the cases with no political or
congtitutional importance and those involving complex facts. It is composed of 27 judges, at
least one from each member state.  The Judges are appointed for a renewable term of six years by
common accord of the governments of the member states.

% The European Court of Justice, being the highest court in the EU, consists of 27 Judges, at least

one from each member state. The Judges are assisted by eight Advocates-General, who are

responsible for presenting a legal opinion on the cases assigned to them. The Judges and

Advocates-General are appointed by common accord of the governments of the member states and

hold office for arenewable term of six years

The EU's financia resources come from three sources: (a) a uniform percentage rate applied to the

gross national income of each member state, accounting for 76% of its total revenue in 2010;

(b) duties charged on imports of products coming from a non-EU state, accounting for 12% of the

total; and (c) a uniform percentage rate applied to each member state's value-added tax revenue,

accounting for 12% of the total.

“0 Under Article 251(4) of the EC Treaty, a Conciliation Committee may be set up between the
European Council and the European Parliament to resolve any disagreement between the
two ingtitutions. The Committee comprises members of the Council and an equal number of
representatives of the Parliament and is co-chaired by the President of the Council and the
President of the Parliament.

39
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Accountability arrangements

2.2.9 The Commissioner for Competition is accountable to the
Commission in the following ways:

(@) presenting an Annual Management Plan setting out its key
objectives for the year ahead, an Annual Report on Competition
Policy providing information on matters of both policy and
enforcement, and a review of the activities setting out their
achievements and suggestions to remedy any shortcomings, as
well as an Annual Activity Report presenting the achievements
reached and the corresponding resources used by the Directorate
General for aparticular year's activities™:

(b) attending parliamentary meetings and answering questions®;
and

(c) being subject to the scrutiny of the Internal Audit Service of the
Commission, which conducts audits and investigations of the

progranmes and operations of the Directorate General for
Competition.

2.3 Enforcement mechanism and appeal procedure

Enforcement powers and process

231 Under Article 85 of the EC Treaty, the Commission is empowered to
enforce the competition law. The investigation process may start from a
complaint® or the Commission's own initiative of any violation of the law,
with the investigation being conducted by the Directorate General of
Competition.

2.3.2 The initia investigation principally involves soliciting documentary
information from relevant parties.  When requesting information, the
Directorate General for Competition will state the basis and purpose of the
request, specify the information requested and the deadline, and indicate the
consequences of incorrect or misleading response.

41
42

These reports are a so tabled at the European Parliament.

The Committee on Economic and Monetary Affairs is responsible for formulating rules on
competition and state aid.

A complainant should provide his name and address, identify the firms and products concerned
and describe clearly the practice he has observed, so as to help the Commission to detect problems
in the market and start an investigation, if necessary.

43
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2.3.3 In order to obtain information that companies are likely to concedl,
the Directorate General for Competition may launch a "dawn raid". If a
company does not co-operate, the use of force to gain entry requires an order
from anational court. The Directorate General for Competition must describe
the nature of the suspected infringement and the target's involvement in it and
explain the need for the particular search. The national court can verify that
coercive measures are not arbitrary or disproportionate; however, the court may
not demand to see the evidence in the Commission's file. After obtaining
approval from the relevant national court to conduct such a rad, the
Commission is empowered to enter business premises, homes of individual
directors, managers and staff, to examine physical records and take copies and
extracts. The Directorate General for Competition can seal the premises
during the search and ask the parties concerned to answer questions arisen.

234 Providing false or misleading information in an investigation, or
failing to provide complete and accurate responses within the time set may
result in fines of up to 1% of average annua turnover. Daily periodic
penalties of up to 5% of average daily turnover may also be imposed to compel
complete and accurate responses to a request by decision. Usually, penalties
would accrue only if the recipient fails to respond within the time limit.

2.35 During the investigation of anti-competitive practices, the
Commissioner for Competition has to take a formal step by issuing a Statement
of Objections, in which the Commission informs the parties concerned in
writing of the objections raised against them. The addressee of a Statement of
Objections can make a reply in writing, setting out the facts known to it which
are relevant to its defence against the objections raised by the Commission.

2.3.6 The party concerned may request an oral hearing to present their
views about the case. The hearing is conducted by a Hearing Officer*, in
order to guarantee due process and the right of defence in the proceedings.
Those in attendance of the hearing comprise primarily the complainant,
respondents, investigating staff, and officials from national competition
authorities of the member state.

The main roles of the Hearing Officer are to serve as a guarantor of rights of defence in the
proceedings before the Commission, to ensure that: (a) interested parties are duly heard, in writing
and oraly; (b) all relevant arguments and facts presented by interested parties are duly considered,;
(c) information is treated confidentially when necessary and business secrets are protected; and
(d) the affairs of interested parties are handled impartially, fairly and within areasonable time.
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2.3.7 After considering al the relevant evidences, the Directorate Genera
of Competition has to prepare the draft decison and submit it to the
Commissioner for Competition for approval. The Commissioner may seek
independent opinion from the Hearing Officer and the Chief Competition
Economist of the Commission. A final decision will be issued by the
Commissioner for Competition.  If the respondent is found guilty of infringing
the competition law, he is subject to a maximum fine of 10% of the
undertaking's global annual turnover.

Leniency programme

2.3.8 The EU has a leniency programme in place whereby companies that
provide information about a cartel in which they participated might receive full
or partial immunity from fines. According to the Commission, the leniency
programme alows it not only to pierce the cloak of secrecy in which cartels
operate but also to obtain insider evidence of the cartel infringement. In
practice, the programme has a deterrent effect on cartel formation, and
destabilizes the operation of existing cartels as it seeds distrust and suspicion
among cartel members.

2.3.9 In order to obtain total immunity under the leniency programme, a
company which participated in a cartel must be the first one to inform the
Commission of an undetected cartel by providing sufficient information to
allow the Commission to launch an inspection at the premises of the companies
alegedly involved in the cartel. If the Commission has already been in
possession of enough information to launch an inspection or is undertaking one,
the company must provide evidence that enables the Commission to prove the
cartel infringement. In any event, the company must fully co-operate with the
Commission throughout the investigation procedure, provide it with all
evidence in its possession and put an end to the infringement immediately.
The co-operation with the Commission implies that the existence and the
content of the application for the leniency programme cannot be disclosed to
any other company.

2.3.10  Companies which do not qualify for immunity may benefit from a
reduction in fines if they provide evidence that represents "significant added
value' to that already in the Commission's possession and have terminated their
participation in the cartel. An evidence is considered to be of a "significant
added value" for the Commission when it reinforces its ability to prove the
infringement. The first company to meet these conditions is granted 30% to
50% reduction, the second 20% to 30% and subsequent companies up to 20%.
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Appeal procedure

2311  The decisions on competition matters are subject to oversight by the
General Court and the European Court of Justice”™. The General Court hears
appeals against the decisions of the Commissioner for Competition. It is
authorized to review the case, and may cancel, reduce or increase the fine or
periodic penalty payment imposed. Filing the court action does not by itself
suspend the application of the decision. The parties can request that the
General Court suspends the application of the decision pending appeal. In
practice, the Commission usually agrees to suspend the fine pending appeal, on
condition of providing a bank guarantee for the fine plus interest.

2.3.12  The European Court of Justice is tasked with hearing appeals against
the General Court's rulings on points of law, which involve the application or
interpretation of legal principles or statutes.® If the apped is admissible and
well founded, the Court of Justice will set aside the judgement of the General
Court. Where the state of the proceedings so permits, the Court may decide
the case itself. Otherwise, the Court must refer the case back to the General
Court, which is bound by the decision given on appeal. For complicated
competition cases, the whole judicial process may take years to complete.

> The websites of both the General Court and the European Court of Justice contain information on
recent judgements of the Courts and details of the pending cases.
“ |t also deals with points of law referred to it by national courts under Article 234 of the EC Treaty.
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Chapter 3—United Kingdom

31 Overview of the competition law

L egidative developments

311 The United Kingdom (UK) competition regulatory regime can be
traced back to 1919 when the first piece of the competition statue, the
Profiteering Act, was enacted to penalise unlawful raising of prices with the
intention of controlling prices in the recovery period following World War 1.
During the Great Depression of the 1930s, the government endorsed
cartelization to protect larger businesses.

312 Towards the end of World War IlI, the introduction of new
competition rules was discussed, with a different objective from the previous
ones. At the time, unemployment was a major issue, and the Monopolies and
Restrictive (Inquiry and Control) Act 1948 was enacted to establish the
Monopolies and Restrictive Practices Commission®” with the goal to enhance
competition in the marketplace which would help attain full employment.
The 1948 Act authorized the Monopolies and Restrictive Practices Commission
to investigate monopolies® and restrictive practices®, and empowered the
President of the Board of Trade™ to examine the investigation findings and to
determine the appropriate remedy.>

313 Following the enactment of the 1948 Act, there were a number of
amendments to the competition legidation. In 1955, the Monopolies and
Restrictive Practices Commission published the Report on Collective
Discrimination, which eventually led to the adoption of the Restrictive Trade
Practices Act 1956. It was at this point that the treatment of monopoly
situations and restrictive trade practices diverged, with the latter being subject
to astricter regime.  The rationale behind this new piece of legislation was the
need for effective sanctions.

47
48
49

This was the predecessor of the Competition Commission created by the Competition Act 1998.

A monopoly was defined as any business with a market share of 33% or more.

An example was that a monopoly pressured suppliers not to supply raw materials or final products
to its competitors.

The Board of Trade is a committee of the Privy Council of the UK, originating as a committee of
inquiry in the 17th century and evolving gradually into a government department with a diverse
range of functions. It merged with the Ministry of Technology in 1970 to form the Department of
Trade and Industry.

The Monopolies and Restrictive Practices Commission would investigate and report the findings to
the President of the Board of Trade, who had the powers to make the final decisions or impose
remedies.

50

51
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3.14 The Resale Prices Act was passed in 1964, making it illega for
manufacturers to act in collusion to jointly maintain resale prices for their
products to consumers, unless authorized by the Restrictive Practices Court in
accordance with specified criteria.  In 1965, the Monopolies and Mergers Act
was introduced to empower the Monopolies and Restrictive Practices
Commission to investigate actual or possible mergers where monopoly power
would increase asaresult. The Restrictive Trade Practices Act 1968 was later
passed to make various changes to the 1956 Act, including the introduction of
the provision that unregistered agreements would be voided in respect of any
relevant restrictions.

3.15 An important piece of the competition legislation, the Fair Trading
Act 1973, was enacted to create the role of the Director General of Fair Trading
and to revise the institutional structure of the competition law in the UK. The
creation of the office of the Director General of Fair Trading® meant that there
would be a dedicated institution which, among its other roles, had
responsibility for competition policy. Some other important provisions of the
1973 Act were to empower the Secretary of State to bring the services sector
within the scope of the Restrictive Trade Practices Act and to reduce the
monopoly situation threshold from 33% to 25%. Following the Fair Trading
Act, a further amendment to the competition legislation was made through the
enactment of the Restrictive Trade Practices Act 1976 which consolidated the
legislation on resale price maintenance.

3.1.6 Another milestone was reached when the Competition Act 1980 was
enacted arising from two consultation documents known as the Liesner Reports
of 1978 and 1979. The Act reduced the scope of applications of the
anti-competitive practices, to the effect that a course of conduct should not be
investigated where the person pursuing it had annual turnover of less than
£10 million®® (HK$122 million) or a market share of less than 25%.
Previoudly the exclusion applied only when both criteriawere satisfied, and the
turnover threshold was £5 million (HK$61 million) lower. On the
enforcement issue, the Director General was empowered to investigate and
prosecute unlawful cartels.>

2 Under section 1 of the Fair Trading Act, many of the most important functions in the competition

law were carried out in the name of the individual appointed by the Secretary of State to this
position.
% The average exchange rate in 2009 was £1=HK $12.2.
The most notable example was the substantial amount of fines imposed on a number of firmsin
the ready-mixed concrete sector in the early-1980s.
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3.1.7 In the mid-1980s, there was concern that the legislation on restrictive
trade practices was not effectively implemented, which led to the publication of
a consultative document entitled Review of Restrictive Trade Practices Policy
in 1988. In this paper, the government proposed that the policy on restrictive
trade practices should be fundamentally altered to model upon Article 81 of the
Treaty of the European Community (EC Treaty) to cover various types of
restrictive trade practices in one single piece of legidation for effective
implementation. After aperiod of consultation, the government published the
paper Opening Markets: New Policy on Restrictive Trade Practices in which it
confirmed its intention to change. However, no Bill was introduced due to the
pressure exerted by the business community.

3.1.8 The next reform of the domestic competition law did not deal with
restrictive trade practices, but rather with the control of firms with significant
market power. In the consultative paper entitled Abuse of Market Power:
Document on Possible Legidlative Options, the government examined the case
for introducing stronger provisions, modelled upon Article 82 of the EC Treaty
to adopt a tougher merger control regime and reduce ministerial interruption in
the enforcement. The responses to this consultation paper from the business
community and other interested parties were varied and inconsistent. Hence,
the government agreed that it would only seek to strengthen the existing
legislation, the Fair Trading Act and the Competition Act, to deal with the issue
of reinforcing merger control. Nevertheless, as in the case of the restrictive
trade practices proposals, the government did not introduce any Bill, and the
status quo of the law remained unchanged.

319 In the mid-1990s, the House of Commons Select Committee on
Trade and Industry continued to express dissatisfaction towards the state of the
competition law, and eventually undertook an inquiry in March 1995. Due to
the mounting pressure from the legislature, the government announced in
November 1995 to proceed with a consultation exercise on the fundamental
reform of the domestic competition law, and in March 1996 it published a
consultation document entitled Tackling Cartels and the Abuse of Market
Power: Implementing the Government's Policy for Competition Law Reform.
The paper reiterated the prior proposal of modelling legislation upon Article 81
of the EC Treaty to dea with the problems of restrictive trade practices and that
the issue of market power should be addressed by strengthening the current law.
During the period of consultation, a large number of responses were received
from businesses, consumers' representatives, trade associations and legal firms.
The government incorporated their inputs, and published an explanatory
document Tackling Cartels and the Abuse of Market Power: a Draft Bill, which
set out a draft Bill and a summary of the results of the consultation, in
August 1996.
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3.1.10  Inthe May 1997 general election, the Labour Party had a landslide
victory, setting up the stage for replacing the Conservative government. The
new Labour government was committed to reform and strengthen the
competition law. As for restrictive trade practices, the government broadly
agreed with its predecessor that a system modelled upon Article 81 of the
EC Treaty should be introduced. In relation to the abuse of market power, the
new government also intended to follow Article 82 of the EC Treaty.

3.1.11 A consultation document and a working draft Competition Bill were
published in August 1997 and the Bill itself was published in October 1997.
The Competition Act was enacted in November 1998 and entered fully into
force in March 2000.

Competition Act 1998

3.1.12 The Competition Act 1998 is the major piece of legislation
underlying the competition policy in the UK. The Act provides an updated
framework for identifying and dealing with restrictive business practices and
abuse of a dominant market position. The prohibitions are enforced primarily
by the Director General of Fair Trading, while the utility regulators have
concurrent powers in their particular sectors®.  Separately, this Act establishes
a new public body, the Competition Commission, in 1999 to replace the
Monopolies and Mergers Commission for investigating competition issues such
as mergers and restrictive trade practices.

*  The Competition Act 1998 has replaced the Restrictive Trade Practices Act 1976, the Resale Prices
Act 1976, the mgjority of the Competition Act 1980 and related provisions in other legislation
concerned with competition.

% The UK started creating utility regulators in the 1980s. Each of these utility regulators was
established by a different Act, which set out the functions of the regulator and the sectoral minister,
differing from industry to industry. Currently, there are utility regulators in the gas and electricity,
water and sewerage, communications, and railway and air traffic services sectors.
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3.1.13  One of the main purposes of this Act isto harmonize the UK with the
EU on competition policies, with Chapter | and Il of the Act mirroring
Articles 81 and 82 of the EC Treaty:

(@) Chapter | of the Act prohibits restrictive trade practices engaged
by companies operating within the UK that distort, restrict or
prevent competition. Such practices are primarily in the form
of horizontal agreements (agreements to collude between firms
on the same level of the supply chain such as retailers or
wholesalers). The purpose of these agreements could be to
limit output, collusively share information, fix prices, tender
collectively or share markets out; and

(b) Chapter 11 of the Act prohibits the abuse of a dominant position
by a firm which employs practices such as predatory pricing,
excessive pricing, refusal to supply, vertical restraints and price
discrimination to maximise profit, gain competitive advantage
or otherwise restrict competition. When investigating alleged
breaches of Chapter 11, the essence is for the Director Genera of
Fair Trading to identify whether the firm concerned actually
possesses a dominant market position.’

3.1.14 The financial penalty of violating the prohibitions specified in the
Act isfines of up to 10% of annual turnover for three years.

Enterprise Act 2002

3.1.15 The Labour government's manifesto in the 2001 general election was
to give more independence to the competition authorities, to tackle trading
practices that harm consumers and to reform the insolvency laws. A
consultation paper entitted Productivity in the UK: Enterprise and the
Productivity Challenge was published in June 2001, which spelled out the
government's intention to reform the economy by enhancing competition to
promote the gross productivity.

> If afirmis found to have a market share in excess of 40%, it is generally considered a threat to

competition. See Office of Fair Trading (2004c) p. 9.
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3.1.16 The Labour government won the 2001 general election and
subsequently enacted the Enterprise Act 2002, coming into effect in June 2003,
to make major changes to competition and insolvency laws®. As for the
domestic competition law, the Act introduced a number of reforms to the
institutional architecture of the domestic system. It abolished the office of the
Director Genera of Fair Trading and created a new corporate body, the Office
of Fair Trading®™. The Act conferred on the Competition Commission
decision-making powers, including the making of final decisions, in relation to
merger and market investigations. The Act created a new institution, the
Competition Appeal Tribunal, which would have appellate and judicial review
functions in relation to decisions of the Office of Fair Trading, the Competition
Commission, the utility regulators and the Secretary of State.®® The Act also
reduced the powers of the Secretary of State on making decisions in
competition law cases, particularly in relation to mergers.™

3.1.17 The Act contained new provisions for the investigation of mergers
and markets, replacing the merger and monopoly provisions formerly contained
in the Fair Trading Act 1973. To supplement and reinforce the Competition
Act 1998, the Act introduced a new and separate criminal cartel offence®
which, on indictment, could lead to imprisonment up to five years®. It
provided for disqualification of company directors who knew or ought to have
known of competition law infringements committed by their companies, and
for enhancing the possibility of third parties, including consumer groups, to
obtain remedies against anti-competitive behaviour.

*®  The Enterprise Act made substantial amendments to the administration procedures for failing

companies. The purpose was to enhance the creation of a rescue mechanism, so that insolvent
companies could be saved, before their assets would be stripped and distributed to creditors.

The Director General's functions were transferred to the Office of Fair Trading accordingly.

The Competition Appea Tribunal's decision may be appealed to the Court of Appeal in England,
Wales and Northern Ireland, and to the Court of Session in Scotland.

The Minister of Trade and Industry in the past played a mgjor role in competition policy, having
final say over whether a particular merger was in the public interest. Under the Enterprise
Act 2002, he only has powers to intervene if the proposed merger will affect the nation to the
detriment of the public and national security.

The cartel offence is triable on indictment before a jury in the Crown Court, where a term of
imprisonment of up to five years may be imposed or afine, or in a Magistrate's Court, where the
maximum prison sentence would be six months and a fine may be imposed.  Prosecutions may be
brought by the Serious Fraud Office which is a government department that investigates and
prosecutes serious or complex fraud or the Office of Fair Trading. In practice, the Serious Fraud
Office will undertake this function.

In June 2008, the UK had its first conviction under the criminal cartel regime, with
three businessmen being sentenced to between 30 and 36 months imprisonment for involvement in
an international cartel relating to marine hoses.
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Competition Act 1998 and Other Enactments (Amendment) Requlations 2004

3.1.18 The European Council decentralised the implementation of the
competition rules to member states by adopting the Council Regulation
No. 1/2003 on the implementation of the rules on competition laid down in
Articles81 and 82 of the EC Treaty® in December 2002. The Council
Regulation, which came into effect in May 2004, has enabled national
competition authorities and national courts to apply Articles 81 and 82 of the
EC Treaty in their entirety.

3.1.19  The enactment of the Competition Act 1998 and Other Enactments
(Amendment) Regulations 2004 in the UK is for the purposes of implementing
the Council Regulation for the alignment of the domestic competition regime
defined in the Competition Act 1998 and the European competition regime,
which:

() providesfor the direct applicability of Articles 81 and 82;

(b) sets out the powers of the European Commission, national
competition authorities™ and national courts;

(c) grants the Office of Fair Trading additional powers of
investigation®™:;

(d) limits periods for the imposition and enforcement of penalties,
and

(e) dealswith hearings and professional secrecy.

%  The Competition Act prohibits anti-competitive behaviour that affects trade in the UK.
Articles 81 and 82 prohibit anti-competitive behaviour that affects trade in the EU.

% The Office of Fair Trading is the principal designated enforcement agency, in cooperation with a
number of utility regulators in their respective sectors, to enforce the Competition Act 1998 and
Other Enactments (Amendment) Regulations 2004.

€  Additional powers include: (a) adopting decision on the basis of legally-binding commitments as
to companies future behaviour and (b) conducting inspections at people's homes.
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Exemptions and exclusions of anti-competitive conducts

(A) Exemptions on grounds of economic benefit

3.1.19.1 In line with the arrangements adopted in the European Union (EU),
section 9(1) of the Competition Act 1998 provides domestic exemptions®” for
agreements set out in Chapter | prohibition of the Competition Act 1998 which
contribute to improving production or distribution, or promote technical or
economic progress, while allowing consumers a fair share of the resulting
benefit, and do not include unreasonable restraints that risk eliminating
competition in respect of a substantial proportion of the products or services in
guestion.

3.1.19.2 To quality for an exemption, the parties to the agreement in question
would need to show that the economic benefits involved have a direct link with
the agreement, and that they are of a value out-weighting any anti-competitive
effect.

3.1.19.3 The Secretary of State for Business, Enterprise and Regulatory
Reform on recommendation from the Office of Fair Trading may issue block
exemptions to the Chapter | prohibition. The only example of such block
exemption to date is the Public Transport Ticketing Schemes® Block
Exemption Order, which came into force from March 2001 to February 2011,
allowing bus operators to agree on public transport ticketing schemes, subject
to certain conditions such as ticket types®. It is envisaged that the operation
of the block exemption will be reviewed before its expiry.

(B) Exclusion on grounds of public interest

3.1.19.4 According to Schedule 3 of the Competition Act 1998, exclusion on
grounds of public interest may be granted, if an undertaking concerned has
been entrusted with the operation of public services or functioned as
revenue-producing monopolies’ which raise revenues for the State. Such
arrangement isin line with the practices exercised in the EU.

67
68

The EU Block Exemption Regulations also apply in the UK.

Ticketing schemes are written agreements between operators, allowing passengers to purchase
tickets that can be used on the services offered by al participating operators. Without ticketing
schemes, passengers would only be able to buy from each operator individual tickets valid for use
only on that operator's services.

Such ticket types include: multi-operator travel-cards, multi-operator individual tickets, and short
and long distance tickets.

The European Commission uses the term "fiscal monopolies’, which has the same meaning as
"revenue-producing monopolies' in the UK.

69
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3.1.195 The Secretary of State for Business, Enterprise and Regulatory
Reform is authorized to provide such exclusion, on recommendation from the
Office of Fair Trading. The Office of Fair Trading has elaborated on the
application of such exclusion in its guideline entitled Services of general
economic interest exclusion.”> According to the guideline, a public sector
body will be considered to be an undertaking inasmuch as it carries out
economic activities. The UK domestic competition law and Articles 81 and
82 of the EC Treaty prohibitions will not apply to the public sector body in so
far asit carries out non-economic administrative or social functions.

3.1.19.6 When assessing whether the provision of state services is economic
in nature or relates to non-economic administrative or social functions, the
Office of Fair Trading will, while taking into account the particular
circumstances of each case, consider how the characteristics of the service
provided by the State meet the general principles established by the relevant
EC jurisprudence.

3.1.19.7 According to the Office of Fair Trading, in considering whether state
functions are economic or administrative, the main factor taken into account is
the purpose of the entity.” For example, if an entity buying goods or services
to provide a purely socia activity, it is not considered engaging in economic
activity, but serving an administrative purpose.

3.1.19.8 On the issue of a revenue-producing monopoly to be excluded from
the prohibitions of the UK domestic competition law, the Office of Fair Trading
states that an undertaking must have as its principal objective the raising of
revenue for the state through the provision of a particular service. An
undertaking must have been granted an exclusive right to provide the service,
and hence be the monopoly provider of that service. A revenue-producing
monopoly must also show that the application of the prohibitions of the
domestic competition law would obstruct the performance, in law or in fact, of
the particular tasks assigned to it.

3.1.19.9 Asin the EU, the Office of Fair Trading has considered that it is
unlikely that there are any revenue-producing monopoliesin the UK. None of
the privatized utilities would qualify nor would they have done so when
under state ownership, asthe raising of revenueis not their principal objective.

™ Office of Fair Trading (2004)).

7 The lega status of a state organization and the way in which it is financed are not relevant
considerations, neither is whether the organization is profit making.

The UK government has started privatization and liberalization of the utilities sector since the
early 1980s, significantly reducing the number of services for which exclusive rights are held.
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Public views on the competition |aw

3.1.20 In the UK, both the Office of Fair Trading and the Competition
Commission have provided a large number of guidelines on the competition
law™, press releases, consultation papers and research papers on important
issues in their respective websites, as well as educationa activities such as
seminars or lectures to educate the public and businesses about the competition
law. In their replies to the enquiry of the Research and Library Services
Division (RLSD), the two authorities are not aware of any public
misunderstandings about the law.

| ssues of concern

Upholding the principle of free competition

3.1.21 There were views that in the financial crisis of 2007-2008, the
government had too many interventions in the banking market™, which might
violate the principle of free competition. The Office of Fair Trading” states
its views in the report entitled Government in markets. a guide for policy
makers published in November 2009, and reconfirms the government's role in
upholding free competition in markets.

3.1.22  Thereport finds that when markets work well, firms may thrive only
by providing what consumers want in a better and more cost-effective way than
their competitors. The case for competition is simply that, on average, it tends
to provide better outcomes than alternative models. Nevertheless, left to
themselves, markets do not always deliver the best outcomes for consumers
and businesses, and thus the government has a legitimate role in shaping them
to correct failures or achieve specific policy objectives.

" Examples of these guidelines are: Abuse of a dominant position, Agreements and concerted

practices, and Competing fairly.

Two examples were the use of public funds for supporting the Northern Rock Bank and the
Bradford and Bingley Bank in 2008.

One of the functions of the Office of Fair Trading, under section 7 of the Enterprise Act 2002, isto
provide information and advice to the government on competition and consumer iSsues.
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3.1.23 In the view of the Office of Fair Trading, a maor challenge for
policy makers is to identify the hidden costs of competition restrictions.
While the policy benefits of particular interventions may be clear, the
longer-term effects’”” on competition may be far harder to predict. The aim
for policy makers should be to minimize the distortions to markets, subject to
achieving the desired policy objective.

Small and medium enter prises

3.1.24 Under the current legislative framework, there are no specified
exemptions for small and medium enterprises (SMES) when applying the
competition legidation. In any event, under sections 39 and 40 of the
Competition Act 1998, the government enacted the Competition Act 1998
(Small Agreements and Conduct of Minor Sgnificance) Regulations in 2000 so
as to avoid the prohibition regime advocated in the Act being unduly
burdensome on small businesses. The Regulations provide limited immunity
from financial penalties for small agreementsin relation to infringements of the
Chapter | prohibition addressing restrictive trade practices, excluding
price-fixing agreements, and for conduct of minor significance in relation to
infringements of the Chapter Il prohibition concerning the abuse of a dominant
position.”

3125 The term smal agreements refers to agreements, other than
price-fixing agreements, between undertakings whose combined annual
turnover does not exceed £20 million (HK$244 million). Conduct is
considered to be of minor significance if annual turnover of the undertaking
concerned does not exceed £50 million (HK$610 million).

3.1.26 RLSD has enquired the Office of Fair Trading and the Competition
Commission on whether there are any concerns of SMEs regarding accused
anti-competitive conduct. The Office of Fair Trading has replied that
treatment of SMEs is less of an issue for the Office of Fair Trading as it
prioritizes its work and tends to take action against infringements involving
major companies. In addition, it has undertaken educational programmes to
help small businesses avoid anti-competitive practices.

" Such long-term effects include: increased productivity, enhanced invocation and reduced consumer

prices.

This immunity does not apply to any infringements of Article 81 or Article 82 of the EC Treaty,
and thus small businesses with activities having an effect on trade between member states may be
subject to penalties even in respect of small agreements or conduct of minor significance.
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3.1.27  The Competition Commission has stated that at the beginning of an
investigation, all interested parties are invited to submit evidence and make
submissions to the Commission. Each inquiry has its own designated web
page which contains submissions and documents published by the Competition
Commission for the parties concerned and the public to access. At the
completion of the investigation stage, the Competition Commission will
publish a provisional findings report that sets out its proposed decision on the
statutory questions it must answer, its reasoning and also the core background
details necessary for an understanding of the inquiry. The parties involved in
the inquiry and any other interested parties have an opportunity to respond to
this document and voice their concerns before the Competition Commission
publishes the final report.

3.1.28 In relation to the Competition Commission's inquiries involving
SMEs, they may participate in inquiries relating to their own businesses. For
example, SMEs were active in the Groceries Market Investigation in 2006.
Based on past experiences, SMES might voice their concerns relating to the
competition situation of a particular market, and the number of cases of
accusing them for committing any anti-competitive practices was minimal.

3.1.29 RLSD hasenquired the two leading business organizations in the UK,
the Confederation of British Industry ® and the Federation of Small
Businesses®, about their views on competition.® The Confederation of
British Industry has replied that it has consistently supported an effective
competition regime in the UK and welcomed the reforms introduced by the
Competition Act 1998 and the Enterprise Act 2002. SMEs, as well as
consumers, may be victims of anti-competitive practices and it isimportant that
they are protected under the competition law. In fact, there are rarely any
cases of accusing SMEs of violating the competition law. The government's
primary focus has been on cartels which are seen as causing greater economic
damage, and the Confederation of British Industry supports this enforcement

policy.

" In that incident, smaller retailers raised concerns about the impact of the buying power of larger

grocery retailers on competition.

It represents some 240 000 businesses that together employ around one-third of the private sector
workforce.

The Federation, with 215 000 members, is the UK's largest campaigning pressure group promoting
and protecting the interests of the self-employed and owners of small firms.

As at the publication of this report, the Federation of Small Businesses has not responded.
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Application of competition rules to selected sectors

(A) Ocean shipping

3.1.29.1 Asthe UK is a member of the EU, the European Community-wide
competition law applies identically in the UK as in the other member states.
Henceforth, following the lead of the EU, the UK government has prohibited
the tariff-regulating ocean shipping conferences since 18 October 2008.

(B) Uitilities

3.1.29.2 Since the early 1980s, the UK has started privatization and
liberalization of the utilities sector which consists of telecommunications, gas,
electricity and water. As a result, these markets have been opened up for
competition and the number of exclusive rights over aspects of services is
reduced. The UK government has made such a move to achieve three goals:
improving the efficiency of the utilities sector, delivering competitive prices to
consumers and meeting the requirements laid down by the European
Commission.

3.1.29.3 Utilities companies in the UK are usually operated subject to
licences that impose obligations upon them, attempting to prevent any
anti-competitive, discriminatory or exploitative conducts. Individual sectoral
regulators monitor these licences and have powers to enforce compliance with
them. In the event of disputes with regulated companies as to the appropriate
terms for incluson in a licence, the regulators can make a so-caled
'modification reference’ to the Competition Commission which will decide
whether the matters concerned operate, or may be expected to operate, against
the public interest, and, if so, whether the effects adverse to the public interest
could be remedied by modifications to the licence.

3.1.29.4 In controlling the prices charged by the utilities companies, the UK
government has set price caps that are adjusted at periodic price reviews,
usually conducted every five years. The price control function is exercised
through the 'inflation rate less a particular percentage as fixed by the relevant
regulator’. Over a period of time, this formula should lead to a reduction in
pricesin real terms, thereby benefiting the consumer and forcing the privatized
companies to increase efficiency in order to remain profitable.
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3.2 Institutional framework for enforcing the competition legislation

321 The Office of Fair Trading and the Competition Commission are the
two primary regulatory bodies for competition law enforcement.

The Office of Fair Trading

Mission
3.2.2 The mission of the Office of Fair Trading is to make markets work
well for consumers.
Functions and duties
3.2.3 The functions of the Office of Fair Trading include:
(@) enforcing the competition and consumer protection rules;

(b) undertaking market studies to examine whether there are any
anti-competitive trade in practice;

(c) obtaining, compiling and keeping under review information
relating to the exercise of its functions;

(d) enhancing public awareness of the benefits of competition to
consumers and the economy;

(e) providing information and advice to ministers; and

(f) promoting good consumer practice.

Organization structure

3.24 The governing body of the Office of Fair Trading is the Board which
has a duty to keep under review the marketplace for goods and services in the
UK with aview to identifying practices or behaviour that may adversely affect
consumers interests, and either take direct remedial action, or make
recommendations to ministers for legislative changes.

Research and Library Services Division page 39



Legidative Council Secretariat Competition policies in selected jurisdictions

3.25 The Board consists of a Chairman whose term is a four-year period
and no fewer than four other members, appointed by the Secretary of State.
The Secretary of State must also appoint a Chief Executive whose term is a
five-year period.®® There are 10 Board members in the current term: four of
them (the Chairman, Chief Executive and two executive directors) are
executive members, and six are non-executive members. The term of both
executive and non-executive members ranges from three to five years, and they
come from the fields of finance, retail businesses, police force, academia and
legal services.

3.2.6 Under the leadership of the Board, there are three divisions®* to
carry out the daily businesses of the Office of Fair Trading:

(@) Markets and Projects Division considers competition and
consumer matters across all sectors of the economy. It is
responsible for undertaking casework, approving consumer
codes, enforcing consumer protection law, performing market
studies, investigating mergers, making market investigation
references and investigating possible criminal cartel offences;

(b) Policy and Strategy Division provides economic, legal and
policy advice to the Board for ensuring consistent application
and development of powers, setting strategic direction and
priorities, and influencing developments in policy and
legidative change; and

(c) Corporate Services Division administers in-house services,
including human resources, finance and procurement, facilities
management, and information and technology, and operates the
Consumer Direct®™ and the Office of Fair Trading enquiries
centre.

Funding arrangement

3.2.7 The activities of the Office of Fair Trading are funded by
parliamentary vote. In the 2008-2009 financial year, the total expenditure of
the Office amounted to £57.9 million (HK$706.4 million).%

8 Since 2005, the positions of the Chief Executive and the Chairman have not been held by the same

person.
8 The Office of Fair Trading had 587 staff members in March 2008. Within this establishment,
135 were involved in core competition enforcement work, and 25 were involved in general market
studies which had competition and consumer implications.
It is an Office of Fair Trading-funded telephone and online service offering information and advice
0N consumer issues.
8  Since both the structure and budget of the Office of Fair Trading are not split between competition
and consumer work, it is not possible to estimate the proportion of budget spent on
competition-related work.
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Accountability arrangements

3.2.8 Being a non-ministerial government body created to remove political
interference in public affairs, the Office of Fair Trading is accountable to the
Parliament and the government in a number of channels:

(@) attending parliamentary meetings and answering questions;

(b) providing evidence to select committees in support of
parliamentary investigations;

(c) publishing an annual plan setting out its main objectives and
priorities for the year ahead and an annual report on its activities
and performance, and laying them before the Parliament; and

(d) being subject to the scrutiny of the National Audit Office, which

conducts audits and investigations of the programmes and
operations of the Office of Fair Trading.

Competition Commission

Mission

3.29 The mission of the Competition Commission is to help ensure
healthy competition between companies in the UK for the benefit of companies,
customers and the economy.

Functions and duties

3.210 The Competition Commission investigates and addresses issues of
concern in the following three areas:

(@) mergers — when larger companies will gain a more than 25%
market share and where a merger appears likely to lead to a
substantial lessening of competition in one or more markets in
the UK. Under the Enterprise Act, after the merger
investigation, the Competition Commission is empowered to
accept or reject proposed mergers;

(b) markets — when it appears that competition may be prevented,
distorted or restricted in a particular market; and
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(c) regulated sectors — where aspects of the regulatory system may
not be operating effectively or there are disputes between
regulators and regulated companies.

3.211 The Competition Commission will initiate an inquiry when a
concern isreferred to it by another authority, which is usually the Office of Fair
Trading. The Commission also investigates issues referred to it by the utility
regulators, or by the Secretary of State. Under the existing framework, the
Competition Commission cannot investigate companies or markets without a
referral from one of these bodies.

Organization structure

3.212 The Competition Commission Council is the management board
responsible for determining the Commission's plans and strategic direction,
reviewing inquiries and discussing best practice among inquiry groups. The
Competition Commission Council consists of nine members. the Chairman,
four Deputy Chairmen, three non-executive members coming from the fields of
academia, finance and legal services, and appointed by the Secretary of State
for an eight-year term and the Chief Executive.

3.2.13 The Chief Executive manages and provides strategic leadership to
the Competition Commission. Under his guidance, there are one Board and
four Groups®” performing distinctive functions:

(@) Operations Board which supports the Chief Executive in the
operationa management by setting budget and financia
prioritisations, overseeing corporate services and preparing
business and corporate plans,

(b) Finance and Regulation Group which provides expert advice to
reference groups, and ensures that the Competition Commission
remains abreast of regulatory and strategic financia issues and
developments and formulates appropriate approaches to these
issues for use in the Competition Commission's references. To
assist the work of the Group, ateam of some 40 Reporting Panel
Members® is appointed by the Secretary of State on the basis of
their expertise;

8 The Competition Commission had 154 employees at the end of March 2009, including economists,

business advisers and lawyers.
Groups of at least three members are selected to undertake each inquiry, usualy led by the
Chairman or one of the Deputy Chairmen.
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(c) Anaysis Group which provides analytical inputs into the
decision-making process during inquiries,

(d) Procedures and Practices Group which oversees the conduct of
inquiries in order to ensure consistent practice across them; and

(e) Remedies Standing Group which handles remedies decisions
and their implementation.

Funding arrangement

3.214 The source of funding for the Competition Commission is
grant-in-aid received from the Department for Business, Innovation and Skills™.
The total budget for the financial year 2009-2010 is around £20.5 million
(HK$250.1 million).

Accountability arrangements

3.215 The Competition Commission is answerable to the Department for
Business, Innovation and Skills and the Parliament by means of:

(@) providing its annual report and financial accounts, including
information on main objectives, key performance targets, details
of its specific activities, and a report on staffing and
organizational changes,

(b) seeking the approval of the Department for Business, Innovation
and Skills regarding the Corporate Plan detailing its objectives
for the coming year;

(c) submitting an annua report and financial accounts to the
Parliament; and

(d) being subject to the scrutiny of the National Audit Office.

8 The Department for Business, Innovation and Skills was created in June 2009 from the merger of

the Department for Business, Enterprise and Regulatory Reform and the Department for
Innovation, Universities and Skills.
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3.3 Enforcement mechanism and appeal procedure

Enforcement powers and process: Office of Fair Trading

331 The Office of Fair Trading can start an investigation if there are
reasonable grounds for suspecting that the competition law has been breached.
The investigation process may be initiated from a complaint received or
following an inquiry that the Office of Fair Trading has started on its own
initiative. The Office of Fair Trading is authorized under the Competition
Act 1998 and the Enterprise Act 2002 to obtain the required information
through a range of measures.

332 To solicit evidences from relevant parties, the Office of Fair Trading
can send a written notice by post or fax, in which it should:

(@) tell the recipient what the investigation is about;

(b) specify or describe the documents and/or information that are
required;

(c) givedetails of where and when they must be produced; and

(d) set out the offences that may be committed if the recipient fails
to comply.

3.3.3 The Office of Fair Trading also has the powers to:
(@) ask for the required documents for the investigation;

(b) obtain information not only from the business suspected of
committing an infringement but also from other parties such as
competitors, customers or suppliers; and

(c) require past or present officers or employees of the business to
give an explanation of any document that is produced.

3.34 The time allowed for the respondent to respond depends on the
amount and complexity of the information required, and is typically within
two to four weeks from receipt of the notice. If the recipient of the notice
does not respond or refuses to produce the required information, they may be
guilty of a criminal offence which is punishable by an imprisonment of up to
two years or afine.
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335 The Office of Fair Trading may aso enter business or domestic
premises with a warrant from the High Court in England and Wales, the High
Court in Northern Ireland or the Court of Session in Scotland. Once the
Office of Fair Trading has gained the access, its officers are empowered to:

(@) search the premises for relevant documents;

(b) require anyone present to produce any documents such as
invoices, minutes, diaries and travel records that are relevant to
the investigation;

(c) take copiesof, or extracts from, any document produced;

(d) ask for information on a computer to be reproduced in a form
that can be read and taken away;

(e) compel any person to answer questions relevant to the
investigation; and

(f) take any necessary stepsto preserve or prevent interference with
documents.

3.3.6 If the Office of Fair Trading suspects that the competition law has
been infringed by certain parties, it will write to those concerned to explain the
case against them and give them a chance to respond, both in writing and by
meeting with the Office of Fair Trading officials.® When the Office of Fair
Trading subsequently decides that there has been a breach of the competition
law, it will notify the infringing businesses and publish the decision on its
website. The Office of Fair Trading may issue directions, including ordering
the businesses to change or terminate the offending agreement or stop the
offending conduct. If a business fails to comply with the directions, the
Office of Fair Trading will seek a court order to enforce them.
Non-compliance with such an order is a contempt of court punishable by a
maximum fine of up to 10% of an undertaking's average annual turnover in the
UK for three years and/or an imprisonment of up to five years.

3.37 Alternatively, the Office of Fair Trading may conclude that there are
no grounds for action. In this case, the Office of Fair Trading will notify
those concerned and publish a decision to this effect on its website.

% |n certain urgent circumstances, for example, where there is a real danger of serious permanent

harm to a particular business, the Office of Fair Trading may require a business to comply with a
temporary order to stop certain conduct while it is conducting the investigation.
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Leniency programme

3.3.8 In line with the arrangement adopted in the EU, the UK government
has provided a leniency programme to encourage businesses participating in
cartel activities to terminate their involvement and inform the Office of Fair
Trading about the operation of the cartel. In response to a participant in a
cartel activity who isthe first to come forward before the Office of Fair Trading
commences an investigation, the Office of Fair Trading may grant total
immunity from financial penalties for an infringement of Article 81 of the EC
Treaty and/or the Chapter | prohibition set out in the Competition Act 1998.
To qualify for the leniency programme, a business must co-operate fully with
the investigation and stop their involvement in the cartel from the time they
come forward. A business which is not the first to come forward before the
Office of Fair Trading commences an investigation, or does not satisfy al of
these conditions, may benefit from a reduction in the amount of the financial
penalty imposed.

Enforcement powers and process: Competition Commission

3.39 Under the Enterprise Act 2002, the Competition Commission is
empowered to conduct a full investigation to determine whether a merger has
caused, or may be expected to cause, a substantial lessening of competition.
The main stages of a merger investigation are summarized below:

(@ Information gathering and handling: the Competition
Commission can require access to detailled information
regarding the companies and markets in question. The
Competition Commission has powers to issue notices requiring
a person to attend at a certain time or place, to give evidence, or
to produce documents. Failure to comply with the notice to
provide evidenceis subject to afine;

(b) Hearings. hearings provide an opportunity for the parties
concerned to explore in depth the key issues in an investigation,
and to raise questions arising from written submissions, if any.
Companies or their representatives are expected to answer the
Competition Commission's questions about matters arising in
the investigation;
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(©)

(d)

(€)

(f)

Publishing provisional findings: the Enterprise Act 2002
imposes a duty on the Competition Commission to consult the
parties concerned regarding its decisions on the competition
questions and remedies. The Competition Commission will
publish provisonal findings to which parties are invited to
respond within a period of not less than 21 days. The
provisional findings may also contain proposals for remedies.
If the parties concerned provide responses, the Competition
Commission will consider them and re-examine whether or not
the provisonal findings should be altered. This might
necessitate a further hearing with the parties concerned,;

Considering remedies. in the event of a finding that a merger
does lead to a substantial lessening of competition, or that there
Is an adverse effect on competition arising from the features of a
market, the Competition Commission must propose remedies to
counter the adverse effects which are available on the
Commission's website, and consult the parties concerned on its
proposed remedies;

Publishing final decision and report: the Competition
Commission's final decision on the competition and remedies
are published in itsfinal report, together with the reasons for the
decision. The parties concerned have to take remedial actions,
if required, to complete the merger. The Competition
Commission is empowered to block any merger which may
cause a substantial lessening of competition. Final decision
and report are published on the website; and

Implementation of remedies: the Office of Fair Trading has a
role in monitoring whether the parties concerned comply with
the orders following a merger, and is responsible for maintaining
a public register of al orders made, which will be available on
its website.
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Appeal procedure

3.310 Under section 12(1) of the Enterprise Act 2002, the Competition
Appeal Tribunal ™ was established to replace the apped tribunal of the
Competition Commission (the Competition Commission Appeal Tribunals) in
April 2003. The Competition Appeal Tribuna®, being a specialist judicial
body with cross-disciplinary expertise in law, economics, business and
accountancy, is an independent statutory body funded by the government.

3.3.11 Appeds to the decisions of imposing a financial penalty and the
amount of that penalty made by the Office of Fair Trading or a sectoral
regulator™ can be made to the Competition Appeal Tribunal. The appeals
involve full reviews on the law and facts of the case by the Tribuna.** In
other words, the Tribuna adopts the same principles as would be applied by a
court on an application for judicial review.*

3312 An apped must be brought within a period specified in the
Competition Appeal Tribunal Rules™, currently two months from the date on
which the undertaking is notified of the penalty decision. The Competition
Appeal Tribunal can impose, revoke or vary the amount of a penalty. Appeals
from the decisions of the Tribunal can be made to the Court of Appea in
England and Wales, the Court of Appeal in Northern Ireland, or the Court of
Session in Scotland.

3.3.13  An appeal to the Competition Appea Tribuna against the imposition
or amount of a penalty will lead to a suspension of the penalty until the appeal
is determined. The infringement decision itself will remain in effect, unless
suspended by an interim order made by the Competition Appeal Tribunal or, in
the case of afurther appeal, the relevant appeal court.

s To appeal against a criminal cartel offence, it is dealt by courts. For example, appeals against

decisions of the Crown Court regarding an imprisonment or a fine are heard by the Court of
Appedl.
2 The Competition Appeal Tribunal is headed by the President, who must be a lawyer qualified in
the UK and of at least 10 years standing. The membership consists of two panels. a pand of
legally qualified chairmen and a panel of ordinary members. There are currently 20 chairmen
and 17 ordinary members. The President, chairmen and ordinary members are all appointed by
the government.
The sectors consist of telecommunications, electricity, gas, water, railways and air traffic services.
The President is tasked to establish a tribunal of three persons, consisting of a chairman, who is
either the President or a person drawn from the panel of chairmen, and two ordinary members.
Hearings of the appeals are usually held in public and any judgment or ruling made by the Tribunal
during or following those events are published on its website.
The procedures that the Competition Appeal Tribunal follows are set out in the Competition
Appeal Tribunal Rules and include matters such as time limits for bringing proceedings and
conduct of hearings.
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3.3.14  In respect of merger matters, decisions made by the Competition
Commission”, the Office of Fair Trading and the Secretary of State may be
subject to the Competition Appeal Tribunal for a review. In addition, the
imposition of a financial penaty by the Competition Commission for the
failure to comply with a notice to provide evidence may also be appealed to the
Tribunal. For al cases, such an appeal must be brought in four weeks.

3.3.15 Inreviewing the relevant decision, the Competition Appeal Tribunal
may:

(@) dismiss the application, or quash the whole or part of the
relevant decision; and

(b) where it quashes the whole or part of that decision, refer the
matter back to the original decision maker with a decision to
reconsider and make a new decision in accordance with the
ruling of the Tribunal.

% The decisions related to complicated merger matters are principally made by the Competition

Commission.
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Chapter 4 —United Sates

4.1 Overview of the competition law

Legidative devel opment

Sherman Act

411  Thefirst federa antitrust law® introduced in the United States (US),
the Sherman Act®, was enacted in 1890 to protect consumers from high prices
and reduced output caused by monopolies and cartels that were gaining control
in America.  The Sherman Act outlaws all contracts, combinations and
conspiracies that unreasonably restrain both interstate and foreign trade,
including agreements among competitors to fix prices, rig bids, allocate
customers'® and limit outputs. The Sherman Act makes it a crime to
monopolize any part of interstate commerce. In the context of the US, an
unlawful monopoly exists when only one firm controls the market for a product
or service, and it has obtained that market power, not because its product or
service is superior to others, but by suppressing competition with
anti-competitive conduct.

% In 1879, the Standard Oil Company of Ohio devised a new type of trust agreements to overcome

prohibitions against corporations owning stock in other corporations in Ohio. At the time, atrust
was a form of contracts whereby one party entrusted its property to another party. The property
was used to benefit the former party. In a corporate trust, the corporation assigned its stock to a
board of trustees. The trust then issued trust certificates to the stockholders. The stockholders
received the financial benefits, while the board of trustees maintained operational control. By
consolidating control of most companies in an industry under one controlling board, the industry
would essentially be monopolized. Hence, in the US, "competition law" is more commonly
known as "antitrust law".

The substance of the federal antitrust laws is relatively concise. In practice, most antitrust
policiesin the US originate from the court interpretation of the broad language of the statutes.

It involves an arrangement for competitors to split up customers, such as by geographic area, to
reduce or eliminate competition.

99
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41.2 The pendties for violating the Sherman Act can be severe.
Although most enforcement actions are civil, the Sherman Act also contains
criminal provisions, with individuals and businesses violating them being
possibly prosecuted by the Antitrust Division of the Department of Justice.
Criminal prosecutions are typicaly limited to intentional and clear violations
such as when competitors fix prices or rig bids. The Sherman Act currently
imposes criminal penalties of up to US$100 million'™ (HK$775 million) for a
corporation and US$1 million (HK$7.75 million) for an individual, along with
up to 10 yearsin prison."” Under the federal law, the maximum fine may be
increased to twice the amount the conspirators gained from the illegal acts or
twice the money lost by the victims of the crime, if either of those amounts is
over US$100 million (HK$775 million).

Clayton Act

413  The Clayton Act, passed in 1914 during the Progressive Era™™, is a
civil statute carrying no criminal penalties. It addresses specific practices that
the Sherman Act does not clearly prohibit, such as mergers and acquisitions that
are likely to reduce market competition, exclusive dealing arrangements, tying
arrangements'™, interlocking directorates'®and price discrimination between
different purchasers, if such discrimination tends to create a monopoly. The
aim of the Clayton Act is to protect small businesses from unfair trade practices
of bigger companies.’®

101 The average exchange rate in 2009 was US$1=HK $7.75.
192 The penalties for violating the Sherman Act have changed over time. The last anmendment was
made in 2004.
The Progressive Era was a period of reform which lasted from the 1880s to the 1920s. Against
the economic and social background of the late 19th century, Progressives who were mainly
comprised of business elites and radical political movements of farmers and labourers advocated a
wide range of economic, political, social and moral reforms. In relation to economic policies,
they favoured government regulation of business practices to ensure competition and free
enterprise.
Tying is a practice of making the sale of one good (the tying good) to the de facto customer
conditional on the purchase of a second distinctive good (the tied good). The basic criticism is
that consumers are harmed by being forced to buy an undesired good (the tied good) in order to
purchase a good they actually want (the tying good), while a preferable arrangement should be for
the goods to be sold separately. The company doing this bundling may have a larger market
share so that it could impose the tie on consumers, despite the forces of market competition. The
tie may aso harm those companies in the market for the tied good.

Thisrefersto the practice of members of the board of directors of a company serving on the boards

of competing corporations.

106 A difference between the Clayton Act and the Sherman Act is that the Clayton Act contains certain
exemptions for labour unions, agricultural co-operatives and sports leagues such as the National
Football League and the Major League Baseball. Meanwhile, the Clayton Act does not contain a
list of exemptions for industries.
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414 The Clayton Act was amended in 1950 at a peak of concentration of
business power to prohibit potentially anti-competitive mergers and
acquisitions. The Clayton Act was amended again in 1976 by the
Hart-Scott-Rodino Antitrust |mprovements Act to require companies planning
large mergers or acquisitions to notify the government of their plans in advance.
The filing requirement is triggered only if the value of the transaction exceeds
certain dollar thresholds, which are adjusted over time. For example, in 2008,
all transactions of US$252.3 million (HK$1.95 billion) or more had to make a
notification.

4.1.5 Before certain mergers, tender offers or other acquisition transactions
can be closed, both parties must file a"Notification and Report Form" with the
Federal Trade Commission'® and the Assistant Attorney Genera in charge of
the Antitrust Division of the Department of Justice. The filing describes the
proposed transaction and the parties to it. Upon the filing, a 30-day waiting
period then ensues during which time the two regulatory agencies may request
further information in order to help them assess whether the proposed
transaction violates the antitrust laws. It is unlawful to close the transaction
during the waiting period. Although the waiting period is generally 30 days,
the regulators may request additional time to review the information while the
filing parties may request that the waiting period for a particular transaction be
terminated early. Early terminations are made public in the Federal Register
and posted on the Federal Trade Commission website.

4.1.6 Spurred by price discrimination in favour of big businesses, the US
adopted the Robinson-Patman Act in 1936 to amend the Clayton Act, so as to
prohibit price discrimination in the sale of goods in interstate commerce if it
affects competition.'® The Robinson-Patman Act stipulates that no person
may sell the same goods at different prices to different customers where the
effect of the discrimination may substantially lessen competition.

4.1.7 Procedurally, the Clayton Act authorizes private parties to sue for
triple damages when they have been harmed by conduct that violates either the
Sherman Act or the Clayton Act, and to obtain a court order prohibiting the
anti-competitive practice in the future. The Clayton Act is enforced by both
the Federal Trade Commission and the Antitrust Division of the Department of
Justice.

1971t was established through the enactment of the Federal Trade Commission Act in 1914, replacing
the Bureau of Corporations which was created in 1903.
1% The Robinson-Patman Act does not apply to the sale of services.
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Federal Trade Commission Act

41.8 The Federal Trade Commission Act, enacted in 1914, establishes the
Federal Trade Commission'®, a bipartisan body of five members appointed by
the President for a seven-year term. Under this statute, the Federal Trade
Commission is empowered, among other things, to:

(@) prevent unfair methods of competition, and unfair or deceptive
acts or practicesin or affecting commerce;

(b) issue a cease and desist order'™ to curb unfair trade practices,

with the order being subject to review by the federal courts of
appeals,

(c) seek monetary redress and other relief for conduct injurious to
consumers;

(d) prescribe trade regulation rules defining with specificity acts or
practices that are unfair or deceptive, and establish requirements
designed to prevent such acts or practices;

(e) conduct investigations relating to the organization, business
practices and management of entities engaged in commerce; and

(f) prepare reports and |egidlative recommendations to Congress.

Sate statutes

4.1.9 In the US, individua states also have their own antitrust laws
established in parallel with the federal antitrust laws. These statutes are
normally interpreted in a manner consistent with the federal court interpretation
of the federal Acts. State statutes are enforced primarily against local
restraints of trade, that is, practices that have an effect exclusively or primarily
within asingle state. The state laws typically are enforced through the offices
of State Attorneys General, who may bring civil suits under the Clayton Act on
behalf of injured consumersin their states.™*

109 According to the Federal Trade Commission, the violations of the Sherman Act aso violate the
Federal Trade Commission Act. Therefore, although the Fair Trade Commission does not
technically enforce the Sherman Act, it can bring cases under the Federal Trade Commission Act
against the same kinds of activities that violate the Sherman Act.  See Federal Trade Commission
(2008b) p. 1.

A cease and desist order is an order or request to halt an activity, and the parties involved may face
legal action if they disobey the order. The recipient of the cease-and-desist order can be an
individual or an organization.

11 Groups of consumers may bring suits on their own.

110
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Review of the competition law

4.1.10  According to Congress, the antitrust laws are periodically assessed to
ensure that they are keeping pace with the ever-changing economy.  In 20022,
Congress enacted the Antitrust Modernization Commission Act to establish the
Antitrust Modernization Commission'*3, which is entrusted to:

(@) examine whether the need exists to modernize the antitrust laws
and to identify and study related issues;

(b) solicit views of al parties concerned on the operation of the
antitrust laws,

(c) evaluate current arrangements and the advisability of proposals
with respect to any issues so identified; and

(d) prepare and submit to Congress and the President areport.

4111 In April 2007, the Antitrust Modernization Commission released its
final report and recommendations. The Commission, recognizing that the
prevailing antitrust laws are operating effectively in the US, recommended that
the substantive provisions of the Sherman Act, the Clayton Act and the Fair
Trade Commission Act should remain unchanged. Nevertheless, the
Commission did observe that some changes in antitrust analysis had occurred
over the past decades, and in response the 2007 Report made a number of
recommendations'**, which included:

(a) repealing the Robinson-Patman Act;
(b) improving the pre-merger review process; and

(c) enhancing co-ordination between state and federal enforcement.

112
113

The previous evaluation of the antitrust laws was undertaken in the 1970s.

The Commission consists of 12 members, four of whom were appointed by the President, four by
the Senate, and the remaining four by the House of Representatives.

The other recommendations relate to patent protection, private litigation, international antitrust
co-operation and exemptions.

114
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Repealing the Robinson-Patman Act

4.1.12  The Antitrust Modernization Commission recommends Congress to
repeal the Robinson-Patman Act, which prohibits sellers from offering different
prices to different buyers. This Act was intended to protect small retailers
who were being forced out of the market by larger operations. It prohibits
sellers from offering different prices to different purchasers of commodities of
like grade and quality where the difference injures competition.

4.1.13  According to the Commission, the Act has had the unintended effect
of limiting the extent of discounting and therefore may cause consumers to pay
higher prices than they otherwise would. Further, the Act appears to be
increasingly ineffective in protecting small businesses. Over time, many
businesses have found ways to comply with the Act by, for example,
differentiating products, so that they could sell somewhat different products to
different purchasers at different prices. Such methods are likely to increase
the seller's costs, and thus increase costs to consumers, without protecting small
businesses.

4.1.14 The Commission aso states that in practice, the Robinson-Patman
Act is virtualy not enforced. The Department of Justice has not administered
the criminal provisions of the Act since the 1960s, and the Fair Trade
Commission has filed only one civil case in relation to the Robinson-Patman
Act since 1992. Although there have been some attempts to amend or repeal
the Act, none has been successful on the ground that the Act still serves the
purpose of protecting small retailers.

Improving the pre-merger review process

4.1.15 The Commission suggests that the Fair Trade Commission and the
Antitrust Division of the Department of Justice should continue to reform their
internal review processes to reduce unnecessary burdens and delays. It makes
anumber of specific recommendations designed to reduce the burden of merger
reviews and increase the transparency of government enforcement. For
example, the Commission recommends that the two agencies update their
merger guidelines to explain how they evaluate mergers as well as a proposed
merger's potential impact on innovation competition.> The Commission also
recommends that the agencies issue statements explaining why they have
declined to take enforcement actions with respect to transactions raising
potentially significant competitive concerns.

15 Both agencies have recently updated their merger guidelines.
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Enhancing co-ordination between state and federal enforcement

4.1.16 According to the Antitrust Modernization Commission, state and
federal enforcement agencies should co-operate in their enforcement actions to
achieve optimal results. Nevertheless, the existence of 50 independent state
enforcers on top of the two federa agencies may, at times, result in
uncertainties and conflicts. For example, state enforcement agencies may
challenge business conduct that the federal agencies decline to challenge, and
seek more stringent remedies than those sought by the federal agencies.

4.1.17 The United Satesv. Microsoft Corp*'® isan example to illustrate the
disparity between state and federal enforcement. In 1998, the Department of
Justice filed a civil complaint™’ accusing Microsoft of engaging in
anti-competitive conduct in violation of the Sherman Act. At the time, a
group of state plaintiffs filed a separate civil complaint on similar violations of
federal law, as well as violations of the corresponding provisions of various
state laws. After undergoing a four-year juridical proceeding, in 2001, several
states joined with the Department of Justice in settlements, while two states
opposed that decision. Under such circumstances, the Department of Justice
raised the concern that independent action from states might make the public
guestion whether its decision was correct and achieving the best result for the
public.

4118 In view of such inconsistency, the Antitrust Modernization
Commission suggests state and federal enforcers to co-ordinate their activities
to avoid subjecting businesses to multiple, and potentially conflicting,
proceedings. The Antitrust Modernization Commission also opines that states
should continue to focus their efforts primarily on matters involving localized
conduct and competitive effects. In addition, state and federal agencies
should co-work to harmonize their substantive enforcement standards,
particularly with respect to mergers.

16 The citation of this caseis 253 F.3d 34, 57-58 (D.C. Cir. 2001).
17 A complaint is the first set of papers filed by a petitioner or plaintiff to begin alawsuit or initiate a
legal claim by aleging facts and legal claims.
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Exemptions of anti-competitive conducts

Sectoral exemptions

4119 Congress may enact a federa™® statute supplementing the antitrust
laws to exempt certain industries from the scope of antitrust application, which
involves a judgement of the costs and benefits associated with the exemption
provided for the society. The general understanding is to avoid providing
exemptions solely to ensure that the antitrust laws function well. A number of
immunities currently exist in the federal law:

(@) the Agricultural Marketing Agreement Act which alows those
who farm and fish to form co-operatives without being
considered agreements on restraint of trade;

(b) the Sports Broadcasting Act which exempts certain television
agreements by sports leagues such as the National Football
L eague and the Mgjor League Baseball;

(c) the Shipping Act which allows shipping companies establishing
ocean shipping conferences,

(d) the Air Transportation Act which provides antitrust immunity
for marketing alliances between domestic and foreign airlines
approved by the Department of Transportation;

(e) the Charitable Donation Antitrust Immunity Act which exempts
charitable gift annuities,

(f) the Small Business Act which exempts joint research and
development conducted by small businesses approved by the
government;

(g the McCarran-Ferguson Act which alows certain antitrust
exemptions for insurance companies;

(h) the Defense Production Act which exempts agreements that the
President finds vital to national defence;

18 In addition to federal law exemptions, state governments may provide other exemptions which
vary among states.
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(i) the Export Trading Company Act which allows export cartels as
part of an effort to promote exports; and

(1) the Newspaper Preservation Act which provides exemptions for

mergers and agreements between newspapers when one is a
failing firm.

Exemptions of government entities

4.1.20 According to the Organisation for Economic Co-operation and
Development *** (OECD), "US government entities, even those that are
involved in commercial operations, are beyond the reach of competition law
enforcement or private litigation." As OECD has not provided any detailed
explanation, the Research and Library Services Division (RLSD) has asked
some academics and experts specialised in the US antitrust laws for an
explanation of such arrangement. Several academics have responded and
confirmed that the US government is exempt unless the federal statute
explicitly provides otherwise.®® The rationale is based upon sovereign
immunity, with the antitrust statute only applicable to "persons’.*** In any
event, federal government departments and agencies seldom engage in the
same sorts of commercial activities as private parties. Hence, thisissue is not
aconcern.

Public views on the competition law

4.1.21  On public views of the competition law, RLSD has enquired both the
Fair Trade Commission and the Antitrust Division of the Department of
Justice®®.  According to the Fair Trade Commission, as the competition law
has been enforced in the US for a long period of time, the public has aready
had some knowledge about the objectives of the competition law. Thus far, it

has not encountered any concern on misunderstanding of the competition law.

119
120

Organisation for Economic Co-operation and Development (2004) p. 13.

In practice, there has not been any such statute.

121 See the case United Sates v Cooper Corp, 312 US 600, 607-09, 614 (1941). The court held that
the US was not a"person™ who could be an antitrust damage plaintiff or defendant.

122 Asat the publication of this research report, the Department of Justice has not replied.
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4122  To educate the public, the Fair Trade Commission has published a
handbook entitled Guide to the Antitrust Laws on its website, providing
information on the purpose and impact of the competition law. The Antitrust
Division of the Department of Justice also provides information on its work
through the publication of two basic guide books entitled Antitrust Laws and
You and Antitrust Enforcement and the Consumer, and antitrust case filings on
its website.

| ssues of concern

Small and medium enterprises

4.1.23  The federal agencies do not provide small and medium enterprises
(SMEs) with any exemptions from the antitrust laws on the ground that
free-market competition is the foundation of the US economy, and the antitrust
laws stand as a bulwark to protect free-market competition.  Although the US
does not have any statutory exemptions for SMEs, the federal agencies
generally adopt a 30% market share'®® of the undertakings involved as a
threshold indentifying conduct that is of minor economic significance and
therefore is unlikely to be anti-competitive.  Such threshold does not apply to
agreements involving price fixing, bid rigging and output restriction. The
approach is aimed at facilitating the compliance with the antitrust laws, whilst
providing somerelief to SMEs.

4124  The Fair Trade Commission states that SMEs have not been the
focus of enforcement. Instead, it concentrates its efforts on price-fixing
activities and large-scale mergers which lessen competition.  Further, to help
SMEs understand how to comply with the antitrust laws, the Fair Trade
Commission and the Antitrust Division of the Department of Justice have been
co-working to provide them with readily understandable guidance documents
such as Bureau of Competition User's Guide, Guidelines for Collaborations
among Competitors and Horizontal Merger Guidelines, which are available on
the Fair Trade Commission's website.  In addition, the Fair Trade Commission
has conducted outreach programmes with chambers of commerce, trade
associations and business owners, including a series of one-day workshops on
understanding the competition law.

122 The threshold may vary among industries.
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4.1.25  While no information on SMEs unwittingly violating the competition
laws could be identified in the public domain, RLSD has enquired the US
Chamber of Commerce™* and the National Small Business Association'® to
comment on this issue.*?®

Application of competition rules to selected sector

(A) Ocean shipping

4.1.25.1 Pursuant to section 10 of the Shipping Act, ocean shipping
companies are permitted to establish shipping conferences which have common
tariff rates, thus providing reliable quality services. Meanwhile, under
section 8(a)(1) of the Shipping Act, a conference is required to keep open for
public inspection, in an automated tariff system via the Internet, a tariff
showing al its rates for the transportation routes served by it, so as to enhance
transparency.

4.1.25.2 Against the background of repealing the Block Exemption Regulation
for ocean shipping conferences in the EU in October 2008, the Federal
Maritime Commission*?” is undertaking a comprehensive review to evauate
whether the US should continue to exempt ocean shipping conferences from
antitrust prohibition of price-fixing, which is targeted to be completed by the
end of 2010. The Federal Maritime Commission has stated that there is no
legislation pending in Congress to make changes to the Shipping Act to abolish
the ocean shipping conferences, and the US shipping conferences will not be
subject to changes in the near future.

124 The US Chamber of Commerce is the world's largest business federation, representing over

three million businesses of all sizes and sectors, as well as state and local chambers and industry
associations. More than 96% of the US Chamber members are smal businesses with
100 employees or fewer.

The Association is a national non-profit membership organization founded in 1937, representing
small business companies and entrepreneurs.

As of the publication of this report, they have not responded to the request.

It is an independent regulatory agency responsible for the regulation of ocean-borne transportation
in the foreign commerce of the US.
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4.2 Institutional framework for enforcing the competition legislation

421 The Fair Trade Commission and the Antitrust Division of the
Department of Justice are the two regulatory bodies for enforcing the federal
antitrust laws.  The Fair Trade Commission carries out the Clayton Act and the
Federal Trade Commission Act while the Antitrust Division of the Department
of Justice enforces the Sherman Act and the Clayton Act. The Antitrust
Division normally chooses to resort to criminal proceedings only in the event
of hard-core violations, principally price fixing.

4.2.2 Over the years, the federal agencies have focused on different
industries and markets to avoid waste of resources and duplication of efforts.
For example, the Fair Trade Commission devotes most of its resources to
monitor antitrust activities in selected segments of the economy, including
those where consumer spending is high: hedth care, pharmaceuticals,
professional services, food, and certain high-tech industries like computer
technology and Internet services. Meanwhile, the Antitrust Division of the
Department of Justice puts its efforts mainly on federally regulated industries
such as agriculture, communications, banking, securities, transportation, energy
and international trade, and state or locally regulated industries such as
insurance, housing, public utilities, real estate, and professional and
occupational licensing. In practice, before launching an investigation, the
agencies will consult with each other to avoid duplicating efforts.

Federal Trade Commission

Mission

4.2.3 The mission of the Federal Trade Commission is to prevent business
practices that are anti-competitive or deceptive or unfair to consumers; to
enhance informed consumer choices and public understanding of the
competitive process;, and to accomplish these missions without unduly
burdening |egitimate business activities.

Functions and duties

4.2.4 With respect to enhancing competition and preventing antitrust
activities, the Federal Trade Commission performs the following functions:

(@) reviewing mergers and acquisitions, and investigating those
activities that would likely lead to higher prices, fewer choices,
or lessinnovation;
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(b) seeking out and challenging anti-competitive conduct in the
marketplace, including monopolization and agreements between
competitors,

(c) promoting competition in industries where consumer impact is
high; and

(d) providing information, and holding conferences and workshops,
for consumers, businesses and policy makers on competition
issues and market analysis.

Organization structure

4.2.5 The Federal Trade Commission is headed by five Commissioners
nominated by the President and confirmed by the Senate, each serving a
seven-year term. The President chooses one Commissioner to act as the
Chairman. Under the Federal Trade Commission Act, no more than
three Commissioners may come from the same politica party. The
Commissioners are empowered to initiate investigation and issue consent order.
Each Commissioner has his or her own staff of Attorney Advisors and
assistants.

4.2.6 The Federa Trade Commission's daily business is carried out by
three Bureaus'®®, which are the Bureau of Competition, the Bureau of
Consumer Protection and the Bureau of Economics, nine Offices, including the
Office of the Congressional Relations, the Office of Policy Planning and the
Office of International Affairs, and eight regional offices across the country.

(A) Bureau of Competition

4.26.1 The Bureau of Competition is charged with the responsibility of
elimination and prevention of anti-competitive business practices. It
accomplishes this duty through the enforcement of the antitrust laws, review of
proposed mergers, and investigation into non-merger business practices that
may lessen competition. Such non-merger practices include horizontal
restraints (involving agreements between direct competitors) and vertica
restraints (involving agreements among businesses at different levels in the
same industry).

128 The workforce consists of over 1 100 civil service employees, including attorneys, economists and
other professionals.
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(B) Bureau of Consumer Protection

4.2.6.2 The mandate of the Bureau of Consumer Protection is to protect
consumers against unfair or deceptive acts and practices in commerce.
Bureau attorneys enforce the federal laws related to consumer affairs as well as
rules promulgated by the Federal Trade Commission. Its functions include
Investigations, enforcement actions, and consumer and business education.

(C) Bureau of Economics

4.2.6.3 The Bureau of Economics provides economic analysis and support to
antitrust and consumer protection investigations and rulemakings. The
Bureau also anayzes the economic impact of government regulation, and
provides Congress, the Executive Branch, and the public with policy
recommendations relating to competition and consumer protection.

Funding arrangement

4.2.7 As a federal government agency, the Federal Trade Commission
receives funds via passing the Appropriations Bill by Congress for a particular
financial year. For the financia year 2009-2010, the Federal Trade
Commission's annual budget is US$256 million (HK$1.98 billion), of which
US$108 million (HK$837 million) is for maintaining competition,
US$102 million (HK$791 million) for consumer protection and US$46 million
(HK$357 million) for administrative expenses.

Accountability arrangements

428  The Federal Trade Commission is accountable to Congress™® and
the Administration through a number of channels:

(@) appointment of the Commissioners by the Senate;
(b) the Chairman and Commissioners testifying before

congressional committees on issues related to competition and
consumer protection;

129 |t is subject to oversight by the Senate Committee on Commerce, Science and Transportation, and
the House of Representatives Committee on Energy and Commerce.
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(©)

(d)

being subject to the purview of the General Accounting
Office™; and

submission of the Performance and Accountability Report
covering the Federal Trade Commission's performance report
and strategic plan to Congress and the Administration under the
Government Performance and Results Act.

Antitrust Division of the Department of Justice

Mission

429

The mission of the Antitrust Division of the Department of Justice™"
IS to promote economic competition through enforcing and providing guidance
on the antitrust laws and principles.

Functions and duties

4.2.10

The functions and duties of the Antitrust Division of the Department
of Justice include:

(@

(b)

enforcing the antitrust laws: the Antitrust Division prosecutes
serious and wilful violations of the antitrust laws by filing
criminal suits that can lead to large fines and imprisonment
sentences. Where criminal prosecution is not appropriate, the
Antitrust Division may institute a civil action seeking a court
order forbidding future violations of the law and requiring steps
to remedy the anti-competitive effects of past violations;

providing guidance on the antitrust laws to the business
community, most of the time jointly with the Fair Trade
Commission. In order to receive the guidance, a company
must request aformal business review; and

0 The General Accounting Office, headed by the Comptroller General, is the investigative arm of

131

Congress. The General Accounting Office examines the use of public funds, probes for waste,
fraud and inefficiency, and evaluates federal programmes and activities. It also provides analyses,
recommendations, and other assistance to help Congress make effective oversight, policy, and
funding decisions.

The Sherman Act was enforced by the Attorney General from the time of its passage in 1890 until
the office of the Assistant to the Attorney General was established in 1903. The Assistant to the
Attorney General handled antitrust matters from 1903 until May 1933. The Antitrust Division of
the Department of Justice, established in June 1933, has taken over the enforcement function since

Research and Library Services Division page 64



Legidative Council Secretariat Competition policies in selected jurisdictions

(c) serving as an advocate for competition by participating in the
Administration's policy-making task forces, preparing testimony
on legidative initiatives and publishing reports on selected
industries.

Organization structure

4211 The organization structure of the Antitrust Division'* of the
Department of Justice requires the approval of both the Attorney General and
Congress. The Antitrust Division is supervised by an Assistant Attorney
General, who is nominated by the President and confirmed by the Senate.
The Assistant Attorney General is assisted by five Deputy Assistant Attorneys,
who head the Economic ***, International Enforcement ***, Criminal
Enforcement’®, Regulatory Matters'™® and Civil Enforcement *¥ Divisions

respectively.

4.2.12  In addition, there are two Directors of Enforcement, the Director of
Operations and Civil Enforcement and the Director of Criminal Enforcement.
The Directors of Enforcement have direct supervisory authority over the
activities of the various sections and field offices, and they work with the
five Deputy Assistant Attorneys General to oversee Division activities.

Funding arrangement

4.2.13  Being a government department, the Department of Justice receives
funds via passing the Appropriations Bill by Congress for a particular financial
year. The budget for the Antitrust Division for the financial year 2010-2011 is
US$163.2 million (HK$1.26 hillion).

132 In January 2009, the Antitrust Division employed 773 staff, with 564 being attorneys, economists
and paralegals.

133 |t has three sections: Economic Litigation, Economic Regulatory and Competition Policy.

3% |t has one section: Foreign Commerce.

5 |t contains eight offices: Washington DC, Atlanta, Chicago, Cleveland, Dallas, New York,
Philadelphia and San Francisco.

1% |t has three sections: Networks and Technology, Telecommunications and Media, and

Transportation, Energy and Agriculture.

It has three sections: Litigation | which assesses the economic impact of proposed mergers in

certain industries such as food products, cosmetics and film, and acts to clear a proposed merger,

negotiate a restructuring of the proposal, or file suit to block the merger; Litigation I investigates

and litigates mergers, and handles civil non-merger work in its assigned industries, which include

metals, banking, defence and industrial equipment; and Litigation Il has broad civil merger and

non-merger enforcement responsibilities in an assigned portfolio of industries, including music,

publishing, radio, television, newspapers, advertising, sports, and toys and games.

137
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Accountability arrangements

4214  As with the case of the Fair Trade Commission, the Antitrust
Division of the Department of Justice is accountable to both Congress and the
Administration through similar channels:

() approva of the organization structure of the Antitrust Division
and its annual budget by Congress;

(b) being subject to the confirmation of the appointment of the
Assistant Attorney General by the Senate;

(c) the Assistant Attorney General testifying before congressional
committees on the activities of the Antitrust Division;

(d) being subject to the purview of the General Accounting Office;
and

() submission of the Performance and Accountability Report
covering the Antitrust Division's performance report and
strategic plan to Congress and the Administration under the
Government Performance and Results Act.

4.3 Enforcement mechanism and appeal procedure

Enforcement powers and process: Fair Trade Commission

43.1 Correspondence from consumers or businesses, Congressional
inquiries, or articles on consumer or economic subjects may all trigger an
investigation by the Fair Trade Commission. Generaly, the investigations are
non-public to protect the investigation as well as the individuals and companies
involved. In the initia stage, investigations are based solely on public
information. Under the Fair Trade Commission Act, the Commission is
empowered to ask the relevant parties to answer questions and provide
documents and information for the investigation.

432 In some cases, the Fair Trade Commission is required to obtain a
warrant from the court to enter and search premises, subpoena documents, and
compel individuals or organizations to produce information, typicaly business
records or testimony relating to questionable conduct or practices. At the
completion of an investigation, the Commission may drop the inquiry,
terminate through settlement, or enter into a consent order with the company, if
the company concerned has violated the competition law. A company that
signs a consent order does not need to admit that it has violated the law, but it
must agree to stop the disputed practices outlined in the order.
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4.3.3 If a consent agreement cannot be reached, the Far Trade
Commission may issue an administrative complaint’® and/or seek injunctive
relief* in the federal courts. Administrative complaints will initiate the Fair
Trade Commission's own administrative proceedings to adjudicate violations of
the antitrust laws. Such proceedings are formal proceedings like a federal
court trial, except for being conducted before an Administrative Law Judge™:
evidence is submitted, testimony is heard, and witnesses are examined and
cross-examined. If thereis aviolation of law, a cease and desist order*** may
be issued and the penalty isafine. An initial decision by the Administrative
Law Judge may be appeded to the Fair Trade Commission. In some
circumstances, the Commission may go directly to the federal court to obtain

an injunction for civil penalties.

4.34 The Fair Trade Commission may also issue Trade Regulation Rules,
If the Commission staff finds evidence of unfair or deceptive practices in an
entire industry, it can recommend that the Commission begins a rulemaking
proceeding.  Throughout the rulemaking proceeding, the public has
opportunities to attend hearings and file written comments. The Commission
considers these comments along with the entire rulemaking record — the
hearing testimony and the staff reports — before making a final decision on the
proposed rule.  When issued, these rules have the force of law. A Fair Trade
Commission rule may be challenged in the Courts of Appeals**.

Enforcement powers and process: Antitrust Division of the Department of
Justice

4.3.5 The investigation procedures exercised by the Antitrust Division of
the Department of Justice are similar to those of the Federal Trade Commission.
At the completion of an investigation, for serious crime related to the operation
of a cartel, the Antitrust Division may file a crimina antitrust action in the
federal district courts.

¥ Thisisalegal procedure for resolving disagreements between the Fair Trade Commission and the

parties concerned. Under such option, the Fair Trade Commission is empowered to pursue an
administrative remedy.

The federal courts have the powers to issue an injunctive relief to order a party to do or refrain
from doing a particular act, which can include repetition of past violations. Such order may be
entered either after a contested proceeding or by consent of the parties.

He or sheis a Commission employee with an independent status.

The purpose of a cease and desist order is similar to an injunctive relief, which orders a party to do
or refrain from doing a particular act.

The US has 94 judicial districts which are organized into 12 regional circuits, each of which has a
court of appeals. A court of appeals hears appeals from the district courts located within its
circuit, aswell as appeals against decisions of federal agencies.

139

140
141

142
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Criminal enforcement

4.3.6 The Antitrust Division of the Department of Justice generally files
criminal actions only for clear, intentional violations of the law. The majority
of these cases are for explicit price fixing or bid rigging. In United Sates v.
United Sates Gypsum®, the Supreme Court held that the Antitrust Division
had to prove criminal intent in order to obtain a criminal conviction, which
generaly required either that the conduct had an anti-competitive effect and
that the defendants knew of these probable effects, or that the conduct was
intended to produce anti-competitive effects, whether or not they actually
occurred.

4.3.7 In general, the Antitrust Division has taken the position that criminal
violations should have the following typical characteristics:

() the conduct involves an agreement among actual, potential, or
apparent competitors;

(b) that agreement is inherently likely to raise price and restrict
output without the promise of any significant integrative
efficiency benefit;

(c) the agreement is generally covert or fraudulent; and

(d) the conspirators are generally aware of the probable
anti-competitive consequences of their conduct.

4.3.8 In relation to the pena provision for criminal violations of the
Sherman Act, corporate defendants may be fined up to US$100 million
(HK$775 million), or up to US$1 million (HK$7.75 million) for individuals,
along with up to 10 yearsin prison.

Leniency programme

4.39 Under the Antitrust Division's leniency program, qualifying
companies that assist the government to uncover and prosecute price fixing or
other antitrust violations may receive full immunity from criminal prosecution,
along with their co-operating officers, directors, and employees.

8 The citation is 438 US 422, 98 S.Ct. 2864 (1978).
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Civil enforcement

4.3.10 For civil investigations, the Antitrust Division often issues Civil
Investigative Demands, which are subpoenas issued to any person believed to
have information pertaining to the investigation, requiring documents, oral
testimony, or answers to interrogatories.** Most civil antitrust investigations
result in consent decrees, which are binding out-of-court settlements approved
by the court. Remedies for civil violations can include injunctions, as well as
dissolution or divestiture for illegal mergers or occasionally monopolizations.

Appeal procedure

4311 The decisions issued by the Federal Trade Commission and the
Antitrust Division of the Department of Justice are subject to appeal by the
Court of Appeals and, ultimately, by the Supreme Court. The federal
appellate courts are governed by the Federal Rules of Appellate Procedure,
which was originally adopted in 1967 and have been regularly amended.

4.3.12 Inthe Court of Appeals, an appeal is heard by a panel of three judges
who are randomly selected from the avallable judges, including judges
assigned to the circuit and senior judges®™. As the Courts of Appeals are
tasked to review decisions of the trial courts, they consider only records from
the trial courts and the legal arguments of the partiesinvolved. In some cases,
lawyers are permitted to add to their written briefs with oral arguments before
the judges of the Court of Appeals. At such hearings, only the concerned
parties lawyers can speak to the court.

144 Information obtained as a result of a Civil Investigative Demand may sometimes be shared with
the Fair Trade Commission for its own investigation; otherwise, it must be kept confidential.
%5 The senior status of judges is aform of semi-retirement for federal and state judges.
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Chapter 5— Singapore

51 Overview of the competition law

511 In the aftermath of the terrorist attack in the United States (US) in
September 2001 which created political uncertainties and global economic
slowdown, the Singaporean government began to worry about its own
economic future. The government predicted that the country might not be
able to sustain the high economic growth witnessed in the 1990s. Under such
circumstances, Singapore had to prepare itself for tackling both external and
domestic challenges. The government thus established the Economic Review
Committee in December 2001, which was tasked to recommend measures to
create a more entrepreneurial economy, upgrade the manufacturing and
services sectors and improve the quality of workforce.

512 After conducting a 15-month study, the Economic Review
Committee issued a detailed report in February 2003, which stated that while
Singapore had rules against anti-competitive activities in specific sectors such
as energy and telecommunications, there was no national competition law that
covered the whole economy. The Economic Review Committee
recommended that, among other recommendations'*, a national competition
law be enacted to create a level playing field for small and big businesses to
compete on an equal footing, which would enhance a more conducive business
environment of Singapore. The government subsequently accepted this
recommendation.

51.3 The Ministry of Trade and Industry was entrusted in May 2003 to
study the competition legislation of maor global economies, including the
European Union (EU), the United Kingdom (UK) and the United States.
Based on the experiences and practices studied, the Ministry of Trade and
Industry prepared a proposed Competition Bill, taking into account Singapore's
context as a small open economy.

514 The Ministry of Trade and Industry conducted two rounds of public
consultation on the Competition Bill in 2004. The first round of public
consultation was conducted between April and May 2004. After the
consultation, the Ministry of Trade and Industry revised the Competition Bill
based on some of the submissions.

146 The other recommendations included implementing measures to reform the tax system, enhancing
the Central Provident Fund programme, strengthening the land planning and redevel opment
policies, and enhancing skills training programmes.
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515 The revised Competition Bill was released for a second phase public
consultation between July and August 2004 to solicit views on certain specific
concerns such as prohibited activities, scope of application, enforcement and
appeal process. The Ministry of Trade and Industry again incorporated some
suggestions received into the revised Competition Bill. The revised
Competition Bill, which was largely modelled on the UK's Competition Act
1998, was subsequently passed without any amendments made by the House or
the select committee on billsin October 2004.

5.1.6 According to the Ministry of Trade and Industry, the Competition Act
has taken the following guiding principles into account:

(@ While the Competition Act has incorporated relevant
international best practices, it should also take into account
Singapore's characteristics, including the fact that Singaporeis a
small open economy with afairly competitive domestic market;

(b) Regulatory costs should be kept to a minimum. Businesses
should not face undue regulation, which may add to business
costs and reduce Singapore's international competitiveness. As
such, the competition law adopts the following approaches to
minimize regulatory compliance costs:

(i) Instead of attempting to prohibit al forms of
anti-competitive agreements and conduct in the markets,
focus is placed on anti-competitive agreements and conduct
that may have an appreciable adverse effect on markets in
Singapore. In deciding if an agreement or conduct is
anti-competitive, the government considers the fact that
there are differences between industries, including the way
they compete and the importance of economies of scale and
innovation;

(i) For sectors that aready have sectoral competition
regulatory frameworks, **’ there should be alignment
between these sectoral frameworks and the competition law,
where possible and appropriate. Such requirement is to
ensure that businesses do not end up being regulated on the
same competition matter by more than one regulator; and

147 Singapore has sectoral competition regulators in the fields of telecommunications, media and
energy.
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(iii) In practice, the Competition Commission of Singapore
established in January 2005 under the Competition Act is
responsible for working out with the relevant sectora
regulator on which regulator is best placed to handle a case
in accordance with the legal powers given to each regulator,
which prevents double jeopardy and minimizes regulatory
burden in dealing with the case.

Competition Act

Sructure

517 The Competition Act is divided into five main parts:

(@) part 1 establishes the Competition Commission of Singapore as
acorporate body and specifiesits general functions,

(b) part 2 sets out the provisions for prohibiting anti-competitive
agreements and conduct, such as cartel agreements, the abuse of
a dominant position, and mergers and acquisitions that
substantially lessen competition. It also details the procedures
and criteria for issuing Block Exemption Orders*®, and the
powers of the Competition Commission of Singapore to conduct
Investigations, make decisions and issue directions;

(c) part 3 establishes the Competition Appeal Board* and
stipulates the provisions for appeal proceedings before
Competition Appeal Board and the Courts™;

(d) part 4 specifies the penalties of infringing the law; and

148

149

150

A block exemption is the exemption of a category of agreements from the section 34 prohibition
regarding anti-competitive agreements.

The Competition Appeal Board, an independent specialist tribunal consisting of not more than
30 members (including the Chairman) appointed by the government, hears appeals against the
decisions of the Competition Commission of Singapore. The current Chairman of the
Competition Appea Board is a retired Supreme Court Judge, and the other 20 members comprise
academics, lawyers, economists, accountants and representatives from the banking and business
sectors.

The parties concerned may make further appeals against the decisions of the Competition Appeal
Board to the High Court, and thereafter to the Court of Appeal, but only on points of law and the
amount of the financial penalty.
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(e) part 5 provides the appeal procedures and the rights of private
action™".

I mplementation schedule

5.1.8 A phased approach was adopted for the implementation of the
Competition Act. The main phases were:

(@) Phase 1. the provisions establishing the Competition
Commission of Singapore in January 2005;

(b) Phase 2: the provisions on anti-competitive agreements and
conduct (section 34) and the abuse of a dominant position
(section 47) effective in January 2006; and

(c) Phase 3: the provisions on mergers and acquisitions (section 54)
and the remaining provisions enforced in July 2007.

519 The phased approach alowed time for both the Competition
Commission of Singapore and businesses to prepare for the implementation of
the Competition Act. In particular, parties to agreements made on or before
31 July 2005 would automatically be given a six-month transitional period
from January to June 2006 to review their agreements and where necessary,
renegotiate or amend their agreements, or otherwise comply with the
requirements of the section 34 prohibition.  Should the Competition
Commission of Singapore subsequently determine that the agreement has
infringed the section 34 prohibition, the Competition Commission of Singapore
would not impose a penalty on the parties concerned in respect of such
infringement if the agreement was made during this transitional period.

131 A party who has suffered any loss or damage directly as a result of an infringement of the
section 34 prohibition has a right of action in civil proceedings against the relevant undertaking.
This right of private action can only be exercised after the Competition Commission of Singapore
has determined that an undertaking has infringed the section 34 prohibition and after the appeal
process has been exhausted.
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Main provisions

(A) Section 34 prohibition: anti-competitive agreements

519.1 The section 34 prohibition applies to agreements between
undertakings which prevent, restrict or distort competition within Singapore,
such as agreements to fix prices, limit production, share markets and apply
unfair or discriminatory standards™>.

5.1.9.2 Where there is an infringement of the section 34 prohibition, the
relevant undertaking is subject to a financial penalty of not exceeding 10% of
annual turnover for a maximum of three years.™

(B) Section 47 prohibition: abuse of adominant position

5.1.9.3 Section 47 prohibits firms from abusing market power in ways that
are anti-competitive and work against longer-term economic efficiency. The
Competition Act gives some examples of conduct that may constitute the abuse
of adominant position:

(a) predatory behaviour towards competitors;

(b) limiting production, markets, or technical development to the
prejudice of consumers; and

(c) making the conclusion of contracts subject to acceptance by the
other parties of supplementary obligations which have no
connection with the subject of the contracts.

132 An example is when a party applies dissimilar conditions to equivalent transactions with different
trading parties, thereby placing them at a competitive disadvantage.

In January 2008, pursuant to section 34 of the Competition Act, the Competition Commission of
Singapore issued its first infringement decision against six pest control companies, which colluded
to submit tenders for termite treatment projects. In the end, the Competition Commission of
Singapore determined that the six companies should pay a financial penalty of S$262,760, or
HK$1.4 million.

153
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51.9.4 In assessing whether an undertaking is dominant, the Competition
Commission of Singapore has adopted the market share threshold as an
indicator, which is currently above 60%."* The Competition Commission of
Singapore points out that the threshold is not the only determinant. Other
factors of competition such as entry barriers and the responsiveness of buyers
and competitors to price increases also need to be considered. Dominance can
be established at a lower market share if other relevant factors provide strong
evidence of it.

5195 Whereit isestablished that an undertaking is dominant in the market,
the Commission will determine whether the undertaking's conduct might be
regarded as an abuse of its dominant position, which has impacted competitive
conditions in Singapore.

5.19.6 In the event that such anti-competitive evidence is found, the
Competition Commission of Singapore is empowered to make a decision
against the undertaking and impose a fine of up to 10% of its annual turnover
for a maximum of three years.

(C) Section 54 prohibition: mergers and acquisitions

5.1.9.7 Section 54 prohibits mergers and acquisitions which substantially
lessen competition in Singapore, unless they fall within the exclusions listed in
the Fourth Schedule to the Competition Act™>,

5.1.9.8 According to the Competition Commission of Singapore, not al
mergers give rise to competition issues. Many mergers are either
pro-competitive as they positively enhance levels of rivary, or are
competitively neutral. Some mergers may lessen competition but not
substantially so, because sufficient post-merger competitive constraints
continue to exist to discipline the commercial behaviour of the merged entity.

5199 The Commission is generally of the view that competition concerns
are unlikely to arise in amerger situation unless:

(@) the merged entity will have a market share of 40% or more; or

13 See the guideline entitled the Guidelines on the section 47 prohibition for details.

% The Fourth Schedule to the Competition Act stipulates that exclusions are granted to: (a) any
merger that is approved by any Minister or regulatory authority under any written law; (b) mergers
which come within the jurisdiction of any regulatory authority (for example, bank mergers which
come under the jurisdiction of the Monetary Authority of Singapore are excluded from the
section 54 prohibition); and (c) any merger relating to the specified activities in the Third Schedule
to the Act, including postal service, piped potable water and waste management services, bus and
rail services, and cargo terminal operations.
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(b) the merged entity will have a market share of between 20% and
40%, and the post-merger combined market share of the
three largest firmsis 70% or more.

5.1.9.10 If the parties involved have any concerns as to whether their merger
infringes the section 54 prohibition, they may apply for a decision from the
Commission, which adopts a two-phase approach in evaluating the application.
In general, upon receipt of an application, the Commission carries out the
Phase 1 review™®, which is expected to be completed within 30 working days.
If the Commission cannot determine conclusively that the merger situation
does not raise competition concerns during the Phase 1 review, it will proceed
to carry out a more complex Phase 2 review. The Commission pledges to
complete the Phase 2 review within 120 working days.™ Thus far, the
Commission has not blocked any proposed mergers.

Exemptions and exclusions of anti-competitive conducts

(A) Exemptions on grounds of economic benefit and public policy

5.1.9.11 Similar to the arrangements adopted in the EU and the UK,
Singapore has provided certain exemptions on grounds of economic benefit and
public policy.

5.1.9.12 According to the Third Schedule to the Competition Act, neither the
section 34 prohibition nor the section 47 prohibition shall apply to any
undertaking entrusted with the operation of services of general economic
interest or having the character of a revenue-producing monopoly in so far as
the prohibition would obstruct the performance, in law or in fact, of the
particular tasks assigned to that undertaking.

5.1.9.13 When an agreement meets al of the requirements under the
exclusions set out in the Third Schedule to the Competition Act, or is specified
in a Block Exemption Order, it will not be prohibited. The Third Schedule
specifies such exempted activities to be those related to:

() entrusting with the operation of services of genera economic
interest;

1% The Phase 1 review entails a quick review and alows mergers that clearly do not raise any
competition concerns under the section 54 prohibition to proceed.

The Competition Commission of Singapore received a total of 13 merger applications between
July 2007 and March 2009. All merger applications were cleared as they were found to be
unlikely to raise any competition concerns. Only one merger application required the Phase 2
review.

157
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(b) arising from exceptional and compelling reasons of public
policies such as national security, defence and other strategic
interests; and

(c) having sector-specific competition frameworks.

5.1.9.14 Specifically, the Third Schedule to the Competition Act provides a
list of exclusions: the supply of ordinary letter and postcard services; piped
potable water; wastewater management services, scheduled bus services; rail
services; cargo terminal operations; and clearing house activities.*®

5.1.9.15 As for the issuance of a Block Exemption Order, the Competition
Commission of Singapore may recommend that the government (i.e. the
Minister of Trade and Industry) makes such an Order exempting a particular
category of agreements from the section 34 prohibition regarding
anti-competitive agreements™®.  The government will issue an Order to bring
the block exemption into effect if the Commission's recommendation meets the
following criteria: an agreement must contribute to improving production or
distribution, or promoting technical or economic progress, without imposing
undue restrictions or substantially eliminating competition.'®

5.1.9.16 Before making such a recommendation, the Commission has to
publish details of its proposed recommendation to bring it to the attention of
those likely to be affected and consider any representations made. There is
currently a Block Exemption Order for Liner Shipping Agreements in the
Maritime Industry in force, effective between 2006 and 2010. It is envisaged
that the operation of the block exemption will be reviewed before its expiry.

¥ The Commission has issued guidelines such as the Guidelines on the major provisions and the
Guidelines on the section 34 prohibition to explain the details.

1% There are no block exemptions for the section 47 prohibition.

180 See section 41 of the Competition Act for details.
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Public views on the competition |aw

5.1.10  According to the Competition Commission of Singapore, there have
not been any public perception surveys conducted on the Competition Act after
its enforcement in 2005. Nevertheless, in an effort to increase public
awareness and understanding of the competition law and its impact on
businesses, the Commission has been conducting outreach programmes, which
include:

(@) organizing public seminars and briefings to explain how the
competition law is implemented, and what issues businesses
need to be aware of to comply with such law; and

(b) providing detailed information on the competition law and its
guidelines which provide guidance on how the Commission
interprets and enforces the Competition Act, and a list of
frequently asked questions and answers on its website.

5.1.11 To obtain some ideas on public views of the competition law, the
Research and Library Services Division (RLSD) has searched news articles
published by the Straits Times and the Lianhe Zaobao (it & & #). The

news reports seem to reflect that both the Singaporean public and business
communities have generally welcomed the enactment of the Competition Act.

5.2 | ssues of concern

Sectoral exclusions

521 As the government has excluded selected strategic sectors from the
coverage of the Competition Act, some academics and Members of Parliament
have expressed concern that such arrangement may create an unfair playing
field for businesses. In particular, some companies such as
government-linked corporations which occupy a substantial part of the
economy have an undue advantage.
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522 Another issue is the exemption of selected sectors that have their
own regulatory authorities and laws, which may create uneven standards on
implementation of the competition policy. The sectoral regulators may be
motivated and governed more by their sectoral interests and controls, and thus
not necessarily focused on ensuring competition. In the end, such practices
may have hindered the development of a free market and culminate an
anti-competitive effect.

5.2.3 The Competition Commission of Singapore has responded that the
exclusion of some sectors is based on public interest considerations such as
national security, defence and other strategic interests. The other exclusions
are for those sectors or activities which have sectora competition frameworks
in place and are in transition from a previously monopolistic situation to a more
competitive environment. In this connection, more active market regulation
and intervention is needed. In view of the fact that there are also technical
matters affecting competition in these areas, the government considers that the
sectoral regulators, with their industry knowledge and expertise, are in a better
position to handle al the above issues.

524 In addition, the sectoral exclusions listed in the Third Schedule to the
Competition Act are not intended to be permanent. The government has
committed, after the Competition Act has been in force for sometime, to review
the need for sectoral exclusions, taking into account market developments at
the time. Nevertheless, thus far, the government has not conducted such
review.

Small and medium enterprises

525 Singapore is a small open economy with about 150 000 small and
medium enterprise (SME)*®" establishments in 2008, generating more than
40% of the Gross Domestic Product and employing more than half of the
workforce. Nonetheless, under the current competition law, Singapore does
not have any specific exemptions for SMEs.

181 9MEs in Singapore are classified into two categories: (a) manufacturing SMEs which have fixed
asset investment of less than S$15 million (HK$80.1 million) and (b) SMEs in the services sector
which have less than 200 employees.
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5.2.6 The Competition Commission of Singapore considers that SMEs are
characterized by their relatively smaller scale of operations. In most cases,
the total market share of SME parties to an agreement is not likely to be
significant enough to create an appreciable adverse effect on competition in a
market. By the same reasoning, it is unlikely that an SME can have a
dominant position in a market. In any event, the Commission reserves the
right to investigate alleged anti-competitive conduct on the part of an SME if it
Is warranted.

5.2.7 In relation to anti-competitive agreements, the Commission has
adopted the following market share thresholds of limited economic significance
to determine if an agreement is likely to have any adverse impacts on
competition:

() the agreement is made between competing businesses, and the
aggregate market share of the parties to the agreement does not
exceed 20%:;

(b) the agreement is made between non-competing businesses, and
the market share of each of the parties to the agreement does not
exceed 25%; and

(c) in the case of an agreement between undertakings where each
undertaking isa SME.

5.2.8 The Competition Commission of Singapore has pointed out that
these market share thresholds are only indicative. There may be an adverse
effect on competition even if the total market share of the businesses involved
Is below the indicated thresholds. Similarly, agreements between businesses
with market shares above these thresholds do not necessarily lead to a case
with an appreciable effect on competition. The hinge is not upon the
numerical value of the share, but on the ability to distort competition by
exercising market power.

5.2.9 This approach does not apply to agreements containing the various
hard-core restrictions including: price-fixing, bid-rigging, market sharing and
limiting production, which always have an appreciable adverse effect on
competition, notwithstanding that the market shares of the parties are below the
threshold levels, and even if the parties to such agreements are SMEs.
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Application of competition rules to selected sector

(A) Ocean shipping

5.2.9.1 Singapore has issued the Block Exemption Order for Liner Shipping
Agreements'® in the Maritime Industry, effective for five years from 2006 to
2010, for exempting shipping companies from Article 34 of the Competition
Act prohibitions when certain conditions are met. Among the conditions, the
most important condition is the aggregate market share of the parties to the
liner shipping agreement which should not be more than 50%, calculated by
reference to the volume of goods carried, or the aggregate cargo carrying
capacity of the vessels operating in the market. If the aggregate market share
of the parties to the liner shipping agreement exceeds 50%, the parties
concerned would have to fulfil additional obligations relating to the filing and
publication of information for the agreement to be exempted. In practice, the
Commission has not rejected any agreement to be exempted. Overall, ocean
shipping conferences for regulating tariff rates are permitted.

5.29.2 Regarding the Block Exemption Order, the Commission has
explained its rationale for making such an arrangement. According to the
Commission, Singapore has an extensive network of liner shipping connections,
which has important flow-through benefits for its economy as well as providing
competitive shipping services for shippers located in the country. Therefore,
it opines that the Block Exemption Order for ocean shipping companies has
served the purposes of maintaining the stability of prices, the availability of
reliable services and facilitating technical and operational co-operation among
liner operators.

529.3 The Commission is currently undertaking a detailed review
evaluating whether the Block Exemption Order should be repealed. As part of
the review, the Commission is analyzing views and submissions from key
stakeholders, and has commissioned a consultant to conduct an empirical study
on the impact of the Block Exemption Order for Liner Shipping Agreements on
Singapore's economy, and to make recommendations to the Commission.

162 A liner shipping agreement refers to an agreement between two or more vessel-operating carriers
which provide liner shipping services pursuant to which the parties agree to co-operate in the
provision of liner shipping services in respect of technical, operationa or commercia
arrangements, or price terms.
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53 Institutional framework for enforcing the competition legislation

531 The Competition Commission of Singapore is a statutory body
established in January 2005 under the Competition Act to administer and
enforce the Act.

Mission

53.2 The mission of the Competition Commission of Singapore is to

champion competition for growth and choice.

Functions and duties

533 Under section 6 of the Competition Act, the functions and duties of
the Commission are to:

(@ maintain and enhance efficient market conduct and promote
overal productivity, innovation and competitiveness of markets,

(b) eliminate or control practices having adverse effect on
competition;

(c) promote and sustain competition in markets,

(d) enhance a strong competitive culture and environment
throughout the economy;

(e) act internationally as the national body representative of
Singapore in respect of competition matters; and

(f) advise the government and other public authority on national
needs and policies in respect of competition matters generally.
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Organization structure

534 There is a management board overseeing the work of the
Commission and approving al maor decisions. It currently has
eight members'®®, comprising the Chairman coming from the government, the
Chief Executive and six non-executive members who are from a range of
backgrounds, including academia, legal, economics and accountancy in both
the public and private sectors. They are appointed by the government for a
three-year term.

535 Under the leadership of the Chief Executive, there are
four Divisions™ to carry out the daily businesses:

(@ Lega and Enforcement Divison which enforces the
Competition Act, renders legal advice and drafts all legal
documentation needed in the course of work, represents the
Commission in appeal and legal cases, educates the public and
business community on the competition law regime, and liaises
with other sectoral regulators and international competition
authorities on co-operation arrangements,

(b) Policy and Economic Analysis Division which establishes the
policy framework and publishes guidelines on implementing the
Act, conducts economic and market studies, and undertakes
analysis in the evaluation of competition cases,

(c) Strategic Planning Division which formulates strategy
development policy, and handles international affairs and
corporate communications; and

(d) Corporate Affair Division which provides the administrative and

operational support services such as administrative services,
human resources management and financial planning.

Funding arrangement

5.3.6 The Commission receives grants from the government to meet the
operating expenditure. For the financial year 2008-2009, the expenditure
amounted to about S$10.5 million (HK$56.1 million).

183 Under the Competition Act, in addition to a Chairman, the management board should not have
fewer than four other members.
164 The Commission had 52 staff as at January 2009.
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Accountability arrangements

53.7 The Commission is accountable to the government and the
Parliament viaa number of channels:

(@) publishing an annua report containing information on its
activities, performance and future policy, and laying it before the
Parliament;

(b) seeking the approval of the government regarding the annual
financial estimates of income and expenditure for the coming
financial year;

(c) attending parliamentary meetings and answering questions; and

(d) being subject to the scrutiny of the Auditor-General's Office,

which conducts audits and investigations of the programmes and
operations of the Commission.

54 Enforcement mechanism and appeal procedure

Enforcement powers and process

54.1 The Competition Commission of Singapore is empowered to conduct
investigations when there are reasonable grounds for suspecting that the
section 34 prohibition has been infringed by any agreement, or the section 47
prohibition has been infringed by any conduct, or the section 54 prohibition
will be infringed by any anticipated merger if carried into effect or has been
infringed by any merger. The investigation may originate from a complaint,
parliamentary inquiry, or self-initiation. When enforcing the competition law,
the Commission is empowered to:

(@) Require the production of documents and information: When
there are reasonable grounds for suspecting that the
section 34, 47 or 54 prohibitions under the Competition Act have
been infringed or that the section 54 prohibition will be
infringed if an anticipated merger is carried into effect, the
Commission can, by written notice, require any person to
produce documents or information that it considers relate to any
matter relevant to the investigation. The Commission can take
copies of, or extract from, or seek an explanation of, any
document produced, or if a document is not produced, to ask
whereit is believed to be;
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(b) Enter premises without a warrant: An authorized officer of the
Commission can enter any premises without a warrant after
giving advance notice in writing.  Prior written notice need not
be given if the premises are suspected to be or have been
occupied by an undertaking under investigation. The
Commission officer should produce proof of identity and
documents indicating the subject matter and purpose of the
Investigation upon entry; and

(c) Enter and search premises with awarrant: An application can be
made to a District Court for awarrant for a named officer of the
Commission and other authorized officers to enter premises
without notice, using force as necessary, and search the premises,
take possession/copies of documents, and ask the parties
concerned to answer questions.

54.2 Under the Competition Act, if a person does not co-operate with the
investigation, he or she may be liable to a fine not exceeding S$10,000
(HK$53,400) or imprisonment for aterm not exceeding 12 months or both.

54.3 Where the Commission proposes to make a decision that the
section 34 and/or 47 prohibitions under the Competition Act have been
infringed, known as an infringement decision, or that the section 54 prohibition
has been infringed by a merger or will be infringed if an anticipated merger is
carried into effect, called an unfavourable decision, it will send the parties
involved a written statement.’® The Commission will alow the party
receiving the notice an opportunity to make written representations and a
reasonable opportunity to inspect the documents in the Commission's file
relating to the proposed decision. The party receiving the written notice may
request in his or her written representations a meeting with the Commission to
make oral representations to elaborate on the written representations already
made in this regard.

185 The Commission is empowered to impose interim measures directions before it has completed its
investigation.
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544 When an infringement or unfavourable decision is made, the
Commission will notify the relevant parties and publish the decision on a
public register on its website. The Commission may give a direction to the
parties concerned, or to such persons as it considers appropriate, to bring the
infringement or, in the case of an anticipated merger, the impending
infringement, to an end. The Commission may register the direction as a
court order to enforce the direction if a person fails to comply with it without
reasonable excuse. Breach of such an order would be punishable as a
contempt of court.

545 The Competition Act provides that the Commission may impose a
financial penalty for an infringement of any prohibition under the Act. The
amount of penalty imposed is up to 10% of average annual turnover of the
business of the undertaking in Singapore, up to a maximum of three years.

Leniency programme

5.4.6 In line with the arrangements in the other selected jurisdictions
studied, Singapore has implemented a leniency programme. The programme
targets organizations and persons who have participated in cartel activities and
therefore liable for infringing the section 34 prohibition of the Competition Act.
An undertaking which is the first party to provide the Commission with
evidence of cartel activity before the commencement of an investigation will be
granted total immunity from financial penalties if it fulfils certain conditions.
Such conditions include rendering full and complete co-operation to the
Commission until the conclusion of any action arising as a result of the
investigation and not being an initiator of the cartel. Subsequent leniency
applicants may be granted a reduction of up to 50% in the amount of the
financial penalty.

Appeal procedure

54.7  Anappea™® against the decision of the Competition Commission of
Singapore, including a direction or imposition of a financial penalty, can be
made to the Competition Appeal Board. Except in the case of an apped
against the imposition, or the amount, of a financial penalty, the appeal does
not suspend the effect of the decision to which the appeal relates.

1% Thereis afee amounting to S$500, or HK$2,670, for filing an appeal.
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54.8 The Board has powersto rule on appeals and may:
(@) confirm or set aside all or part of the decision;
(b) remit the matter to the Commission;

(c) impose or revoke, or vary (either increase or decrease) the
amount of a penalty;

(d) givesuch directions, or take other steps as the Commission itself
could have given or taken; or

(e) make any other decison which the Commission itself could
have made.

5.4.9 A further appeal from a decision can be made to the High Court and
the Court of Appeal either on a point of law arising from a decision of the
Board or from any decision of the Board as to the amount of a financia
penalty.
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Chapter 6 —Analysis

6.1 I ntroduction

6.1.1 This analysis looks into the competition policies in the selected
jurisdictions, the European Union (EU), the United Kingdom (UK), the United
States (US) and Singapore, as well as Hong Kong™®’ in respect of the following

aspects:

() overview of the competition legidation:
(i)  scope;
(if)  prohibition on anti-competitive agreements,
(iii) prohibition on the abuse of a dominant position;
(iv) merger control;
(v) exemptionsand exclusions;
(vi) penaltiesfor anti-competitive conduct;
(vii) enforcement mechanism; and

(viii) appeal procedure.

(b) public views on the competition law;
(c) mattersrelating to small and medium enterprises (SMES);
(d) application of competition rulesto selected sectors;

(e) issuesof concern;

7 Hong Kong does not have a cross-sector competition law. The Government conducted
two rounds of public consultation on the proposed introduction of competition law in 2006 and
2008, which revealed a broad support for such introduction. The Government planned to
introduce the Competition Bill to the Legidative Council (Council) in the 2009-2010 legidative
session.  Based on the current schedule, the Government has expected to introduce the Bill in the
2009-2010 legidative session.  Against the above background, the information on Hong Kong is
based on the Government's current proposals, which are subject to changes.
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(f) institutional framework for enforcing the competition
legidlation:

(i) organization structure;
(i) powersand functions;
(iif) funding arrangement; and

(iv) accountability arrangements.

6.2 Overview of the competition legislation

Scope

Overseasjurisdictions

6.2.1 The jurisdictions studied al have enacted cross-sector competition
laws.  Among them, the US is the pioneer in this area, with the
1890 enactment of the Sherman Act to outlaw all agreements that unreasonably
restrain both interstate and foreign trade.  Another two important pieces of the
US competition legisation, which are the Clayton Act addressing specific
anti-competitive mergers and acquisitions and exclusive dealing arrangements,
and the Federal Trade Commission Act establishing the regulatory authority
known as the Federal Trade Commission, were implemented in 1914,

6.2.2 The current competition legidation of the EU originates from the
Treaty of the European Community (EC Treaty) which was enacted in 1957.
In particular, Article 81 of the EC Treaty prohibits anti-competitive agreements
which appreciably restrict or distort competition and affect trade in the EU.
Article 82 prohibits the abuse of a dominant position by overcharging
customers, charging excessively low prices designed to sgueeze out
competitors from or bar new entrants to a market, or granting discriminatory
advantages to some customers. The Merger Regulation 139/2004 governs
merger control which empowers the European Commission to investigate
mergers with a Community dimension. Article 87 of the EC Treaty contains
the substantive rules governing state aid among the member states of the EU.
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6.2.3 The competition regulatory framework of the UK is built on the
Competition Act 1998 with the aim of identifying and dealing with restrictive
business practices and abuse of a dominant market position. The Act
establishes the Competition Commission to investigate competition issues such
as mergers and restrictive trade practices. The Enterprise Act enacted in 2002
replaced the office of the Director General of Fair Trading with the Office of
Fair Trading, conferred on the Competition Commission decision-making
powers and introduced the Competition Appea Tribunal for hearing appeals
against decisions of the Office of Fair Trading and the Competition
Commission.

6.2.4 Singapore enacted the Competition Act as recently as 2004 and its
implementation was in three phases to alow time for the Singaporean
government and businesses to prepare for the enforcement of the law.
Sections 34, 47 and 54 of the Competition Act prohibit anti-competitive
agreements, the abuse of a dominant position and mergers which substantially
lessen competition respectively.

Hong Kong

6.2.5 According to the Government, the proposed competition law
prohibits anti-competitive conduct in two broad areas. participation in
agreements and concerted practices such as the abuse of substantial market
power that have the effect of substantially lessening competition. The focus
of the proposal is in line with the four jurisdictions covered in this research.
However, merger control, which is a common feature of the overseas
competition laws studied, is not part of the proposal.

Prohibition on anti-competitive agreements

Overseasjurisdictions

6.2.6 Anti-competitive agreements are prohibited in al four jurisdictions
studied. Inthe UK and Singapore, the prohibition on price-fixing, bid-rigging,
market allocation, sales and production quotas, predatory pricing and
discriminatory standards is explicitly specified in their legislation.  In addition,
the regulatory authorities of the selected jurisdictions often issue guidelines to
explain how the competition law should be interpreted, with a number of
detailed examples and cases of anti-competitive agreements for illustration
purpose.
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Hong Kong

6.2.7 Under the proposed competition law in 2008, the Government
considered the introduction of a general prohibition on anti-competitive
agreements that had the effect of substantially lessening competition.
Nonetheless, the proposed competition law would not provide examples of
such anti-competitive agreements. The rationale of the Government was to
avoid a situation whereby significant resources might be spent on arguing
whether or not a specific agreement fell within a particular category of
prohibited agreements. Instead, the Government opted to issue guidelines
with examples of anti-competitive agreements to assist the public in
understanding the law.

6.2.8 Nevertheless, a concern was raised in the 2008 consultation that the
proposed general prohibition on anti-competitive agreements could create
uncertainty unlessit clearly stated the types of conduct which might constitute
an infringement. In view of such concern, the Government has modified its
proposal to provide a general prohibition on anti-competitive agreements,
supplemented with a non-exhaustive list of examples of such conduct, to ensure
that both the business sector and the public understand the law. Regulatory
guidelines explaining detailed specifics of the law with elaborate examples of
anti-competitive agreements will also be issued. The Government has
planned to table the draft guidelines for reference upon the introduction of the
Bill to the Council.

Prohibition on the abuse of a dominant position

Overseasjurisdictions

6.2.9 The competition legislation of the four jurisdictions prohibits the
abuse of a dominant position with the effect of substantially lessening
competition. The UK and Singapore again specify examples of such conduct
in their legidation, and the regulatory authorities of all the selected
jurisdictions have guidelines for interpreting the provisions with detailed
examples and cases. On the issue of determining market dominance which
may lead to public concern, the EU, the UK and Singapore adopt market share
thresholds as an indicator, which are 40%, 40% and 60% respectively. On the
other hand, the US has not explicitly defined such thresholds.
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Hong Kong

6.2.10 A genera prohibition on the abuse of a dominant position and a
non-exhaustive list of examples are part of the proposed competition law. As
for the issue of market dominance, the Government has stated that given the
fact that Hong Kong is a geographically concentrated economy, a small number
of firms may dominate certain markets. In such cases, the conduct of a firm
with a significant market share, albeit short of the 50% presumption for
dominance may have amajor effect on competition. Hence, the threshold will
be set at a market share of about 40%. Guidelines on this prohibition
explaining how the Government interprets and enforces the law will be issued.

Merger control

Overseasjurisdictions

6.2.11  Merger regulation is a common feature of the jurisdictions studied in
this research. The regulatory authorities are empowered to investigate and
disapprove proposed mergers to ensure heathy competition. Among the
selected jurisdictions, the EU and the US adopt dollar thresholds to determine
whether a merger requires any approval from the authorities, while the UK and
Singapore employ market share thresholds.

6.2.12 The thresholds adopted in the EU are: the combined annual
worldwide turnover of the merging companies being over €5hillion
(HK$54 billion) and the combined annual European Community-wide turnover
being over €250 million (HK$2.7 billion). In the US, the threshold applicable
in 2008 was that all transactions of US$252.3 million (HK$1.95 hillion) or
more had to seek approva either from the Fair Trade Commission or the
Antitrust Division of the Department of Justice, depending on the types of
industry.

6.213 The UK sets the threshold to be a market share of more than 25%.
In Singapore, the criteria for seeking approval is: if the merged entity will have
a market share of 40% or more; or the merged entity will have a market share
of between 20% and 40%, and the post-merger combined market share of the
three largest firmsis 70% or more.
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Hong Kong

6.2.14  The Government has expressed that public views are divided on the
issue of whether or not the competition law should include merger provisions.
Those who support merger regulation argue that such provisions should be a
vital component of the competition law, without them certain anti-competitive
conduct could easily occur. Those who oppose merger regulation opine that
merger regulation may have a negative impact on the business environment.

6.2.15  Given the lack of aclear mgority support for the inclusion of merger
provisions, the Government has considered that focus should be put on
anti-competitive conduct initially. It will reconsider whether there is a need to
add merger provisions after areview of the effect of the new law.

Exemptions and exclusions

Exemption on grounds of economic benefit

(A) Overseasjurisdictions

6.2.15.1 The competition laws of the EU, the UK and Singapore provide
exemptions for agreements from the prohibition on anti-competitive conducts if
they yield economic benefits that outweigh the potential anti-competitive harm.
These jurisdictions have adopted similar criteriafor providing such exemptions,
which primarily requires that the agreements should contribute to improving
production or distribution, or promoting technical or economic progress, but
not eliminating competition substantially.

6.2.15.2 On the other hand, the US may enact a federal statute on the
exemptions of certain industries subsequent to the antitrust laws, based on the
grounds of economic benefit. An example is the Export Trading Company
Act which alows export cartels as part of an effort to promote exports.

(B) Hong Kong

6.2.15.3 The proposal put forward by the Government follows the European
and Singaporean approach, and considers that an agreement may be exempted
from the prohibition on anti-competitive agreements if it yields economic
benefits that outweigh the potential anti-competitive harm. A party to an
anti-competitive agreement may apply to the proposed enforcement agency of
the competition law for an exemption. The Government, in its proposal, is
considering to set out the exemption criteria in the competition law so that an
undertaking is able to make its own assessment of whether the exemption may
apply to its agreements.
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Block exemptions

(A) Overseasjurisdictions

6.2.15.4 In the EU, the UK and Singapore, the government is empowered to
issue block exemption in respect of a category of agreements that is likely to
yield economic benefit that outweighs any anti-competitive effect. In effect,
the regulatory authority of the jurisdiction concerned will advise its
government on such matter. When an agreement fulfils the conditions set out
in a block exemption, individual notification of that agreement to the respective
regulatory authority is not required. The regulatory authority of the
jurisdiction concerned will periodically review whether a block exemption
should be continuously provided, taking into account the costs and benefits
associated with such exemption. The Block Exemption Regulations issued by
the EU also apply to the UK which is a member state of the EU.

6.2.15.5 As for the US, it does not adopt the approach of exempting certain
sectors by means of block exemption regulation. Instead, Congress may enact
a federal statute supplementing the antitrust laws to exempt certain industries
from the scope of antitrust application.

(B) HongKong

6.2.15.6 The Government has also proposed to empower the enforcement
agency to issue a block exemption in respect of a category of agreements under
the new competition law. In line with overseas practices exercised in Europe
and Singapore, the proposed block exemption will be reviewed periodically.
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Exclusion on grounds of public interest

(A) Overseasjurisdictions

6.2.15.7 Similar to the arrangements of providing exemptions on grounds of
economic benefit, the EU, the UK and Singapore have permitted exclusions on
grounds of public interest, if an undertaking concerned has been entrusted with
the operation of public services or functioned as fiscal monopolies which raise
revenues for their respective government.  In the EU, when implementing this
competition rule, its member states are primarily responsible for defining what
they regard as public services on the basis of the specific features of the
activities concerned. Their definitions are subject to the control of the
European Commission to ensure that the interpretation of the EU rule is
consistent among member states.

6.2.15.8 As for the exclusion provided for fiscal monopoly, both the EU and
the UK have pointed out that there are very few cases exist because monopolies
are seldom established with the principal objective of raising revenue for the
state. In Singapore, the government has not released any information on fiscal
monopolies in the country.

6.2.15.9 In the US, Congress may enact a federal statute subsequent to the
antitrust laws for the exemptions, based on the consideration of public policy.
For example, the Defense Production Act exempts agreements that the
President finds vital to national defence.

Non-application to the government and statutory bodies

(A) Overseasjurisdictions

6.2.15.10 In the EU and the UK, if an undertaking concerned has been
entrusted with the operation of public services, it is exempted from the
competition law. The Office of Fair Trading of the UK has further elaborated
that in considering whether state functions are economic or administrative, the
main factor taken into account is the purpose of the entity. An example is an
entity buying goods or services to provide a purely socia activity is not
considered engaging in economic activity, but serving administrative purpose.
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6.2.15.11 In the US, according to the Organisation for Economic Co-operation
and Development, government entities, even those that are involved in
commercial operations, are beyond the reach of the competition law
enforcement or private litigation. Severa professors speciaised in the US
antitrust laws have further elaborated that the rationale of exempting US
government from the antitrust laws is based upon sovereign immunity, with the
antitrust statute only applicable to "persons'. Nonetheless, federal
government departments and agencies seldom engage in the same sorts of
commercial activities as private parties. Hence, thisissue is not a concern.

6.2.15.12 In Singapore, it provides exemptions to the government and statutory
bodies from the competition law. Some academics and Members of
Parliament have expressed concern that such arrangement may create an unfair
playing field for businesses. In particular, the government-linked corporations
which take up a substantial part of the economy will have an undue advantage.
The Competition Commission of Singapore, the enforcement agency of the
competition law, has responded that the exclusion of some sectors is based on
public interest considerations such as national security, defence and other
strategic interests. The exclusions are not intended to be permanent. The
government has committed, after the competition law has been in force for
some time, to review the need for exclusions, taking into account market
development. Nevertheless, thus far, the government has not conducted such
review.

(B) HongKong

6.2.15.13 The proposal published in 2008 was that the conduct rules should not
apply to the Government or statutory bodies. The Government would conduct
a review of the issue in the light of actual experience in implementing the
competition law. Nonetheless, there are views from the public consultation
that the proposed non-application of the competition law to the Government
and statutory bodies would be contrary to the principle of establishing a level
playing-field, given that there are areas where the Government and statutory
bodies compete with the private sector.

6.2.15.14 After reviewing its proposal, the Government has maintained that the
competition law should not apply to government activities as they are mostly
either non-economic in nature or essential public services. As to statutory
bodies, the Government has intended to stipulate that the law does not apply to
them except where otherwise specified. This allows the Government to list in
a Schedule to the law the statutory bodies that will be excluded from the overall
exemption. Thellist of the "non-exempted" statutory bodies will be subject to
vetting by the Legidlative Council.
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6.2.15.15 The Government has been reviewing the activities of each statutory
body to work out the Schedule of non-exempted statutory bodies'®, and has
requested for more time to prepare the list on statutory bodies for inclusion in
the new law due to the scale of the review and the substantial number of
statutory bodies involved.

Penalties for anti-competitive conduct

Overseasjurisdictions

6.216 In the UK and the US, both civil penalty of fines and criminal
penalty of fines and imprisonment are available, whereas civil penalty of fines
is the only option in the EU and Singapore. Among the four jurisdictions, the
levels of fine cover a wide range, and are often subject to a cap of 10% of the
offending party's annual turnover for three years. In relation to imprisonment,
the UK imposes a punishment up to five years for serious cartel offence, while
the US has atougher penalty of up to 10 yearsin prison.

Hong Kong

6.2.17  According to the Government, the introduction of a cross-sector
competition law will be a new step for Hong Kong. Hence, when infringing
anti-competitive conduct, the Government has proposed to limit sanctions to
civil penalties. The Government has also assumed that fines set at an
appropriate level will remove economic incentives to engage in
anti-competitive conduct. Accordingly, a maximum fine of HK$10 million or
10% of the turnover during the period, whichever is higher, when the
infringement has occurred.

168 According to the Government, thereis alist of factors under consideration in granting exemptions,
such as whether and to what extent (@) the statutory body is engaging in economic activities; and if
so, whether for the purpose of regulation these activities are inseparable from or incidental to the
provision of essential services, (b) they are in direct competition with private sector entities;
(c) their conduct may affect the economic efficiency of a specific market; and (d) they enjoy
autonomy in decision-making and day-to-day operation.
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Enforcement mechanism

Overseasjurisdictions

6.2.18  The regulatory authorities of the jurisdictions studied have similar
powers to enforce their competition laws. For example, they are authorized to
require documents for investigation and ask the relevant parties to answer
guestions. They may also obtain a warrant from the courts to search the
premises for relevant documents and compel persons to answer questions.  |If
a person does not co-operate with the investigation, he or she is liable to a
penalty. Such violations are crimina offence which is punishable by an
imprisonment or afine or both in the UK and Singapore, whereas a fine will be
imposed in the EU and the US.

6.2.19  The regulatory authorities are also empowered to issue directions,
including ordering the businesses to change or terminate the offending
agreement or stop the offending conduct. If a business fails to comply with
the directions, they will seek a court order to enforce them.

6.2.20  The Antitrust Division of the Department of Justice of the US files
criminal suits for serious violations of the antitrust laws. Where criminal
prosecution is not appropriate, the Antitrust Division institutes a civil action
seeking a court order forbidding future violations of the law and requiring steps
to remedy the anti-competitive effects of past violations, such as imposing a
financial penalty on the business concerned.

Leniency programme

(A) Overseasjurisdictions

6.2.20.1 The overseas jurisdictions studied have leniency programmes in
place whereby companies that provide information about a cartel in which they
have participated might receive full or partia immunity from fines. The
extent of the relief given depends on factors such as whether the informant is
the first party to come forward, and whether the information provided is useful
for the investigation.
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(B) Hong Kong

6.2.20.2 The Government has proposed that the enforcement agency has the
authority to implement a leniency programme. In line with the overseas
practices, the party to a prohibited agreement that comes forward with
information that is helpful to an investigation may have any subsequent penalty
waived or reduced. Guideines setting out the details of the leniency
programme will also be issued.

Appeal procedure

Overseasjurisdictions

6.2.21  The regulatory framework of the selected jurisdictions al includes a
full set of checks and balances as the decisions of the enforcement bodies may
be appealed to independent and impartial tribunals or courts. The UK and
Singapore have implemented the same appeal mechanism, with the appeals
being handled first by tribunals, which are specialist judicial bodies with
cross-disciplinary expertise, and then by the courts; whereas appeals in the EU
and the US are handled by the courts.

6.222 The appeal tribunal established in the UK and Singapore are
authorized to make a decision against the ruling of the enforcement bodies, and
Impose, revoke or vary the amount of a penalty.

Hong Kong

6.2.23  In the Government's current proposal, appeals are to be handled by
courts.

6.3 Public views on the competition law

6.3.1 For the EU, the UK and the US, the information on public views on
the competition law and concerns on misunderstanding of the competition law
Is scant, partly due to the fact that these jurisdictions have implemented the
competition law for an extended period of time. Accordingly, both businesses
and the public have had some knowledge of the competition law. In the case
of Singapore which introduced its competition law in 2005, press reports have
shown that the public and business communities have generally welcomed the
enactment of the law.
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6.3.2 It is noted that the jurisdictions studied have all provided detailed
information on its competition policies, guidelines and frequently asked
guestions and answers on the websites of the respective regulatory bodies. In
addition, the UK and Singapore have organized public seminars and briefings
to educate the public and businesses about the competition law.

6.4 Mattersrelating to small and medium enterprises

Overseas jurisdictions

6.4.1 In the jurisdictions studied, the regulatory authorities have not
provided specific exemptions for SMEs in their respective competition laws.
Nonetheless, issues relating to SMES have not been a major concern. The
regulatory authorities prioritize their work and tend to take action against
infringements involving maor companies. In any event, they have
undertaken educational programmes to help small businesses avoid
anti-competitive practices.

6.4.2 It is a common practice in the four jurisdictions studied to identify
and exempt conduct that is of minor economic significance and thus unlikely to
be anti-competitive. This practice is intended to help small businesses reduce
the costs of complying with the competition law. The threshold for such
conduct may be set using turnover or market share of the undertakings involved.
For example, in the UK, conduct is considered to be of minor significance if
the annual turnover of the undertaking concerned does not exceed £50 million
(HK$610 million). In the US and Singapore, the competition authorities may
not pursue an agreement if the aggregate market share of the parties to the
agreement does not exceed 30% and 20% respectively. However, this
approach does not apply to agreements involving hard-core conduct, such as
price-fixing, bid-rigging, output restriction and market allocation.

Hong Kong

6.4.3 In Hong Kong, in line with the overseas practices, the Government
has not planned to exempt SMEs from the competition law. Nonetheless,
during the public consultation on competition policy, organizations
representing SMEs have raised the concern that competition law may make the
operating environment for SMES more complex and increase their costs.
Another concern is that SMEs may unwittingly fall foul of the competition law
and larger companies may threaten to sue SMEs in order to force them to
comply with unreasonabl e business conditions.
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6.4.4 Noting these concerns, the Government has suggested that more
detailed guidelines on how the enforcement body may apply the conduct rules
and investigate complaints will be issued. Mechanisms will also be put in
place to guard against possible misuse of the law by large companies to harass
SMEs, as well as helping SMEs protect themselves from anti-competitive
conduct. In particular, the Government has considered the adoption of the
minor economic significance approach so that the proposed enforcement body
will not pursue an agreement where the aggregate market share of the partiesto
the agreement does not exceed a certain level, say 20%, except where hard-core
conduct isinvolved.

6.4.5 In addition, the Government has opted to have at least one member
of the management board of the proposed enforcement body to have experience
in SME matters.!® The enforcement body should also educate the public,
including SMEs, about the types of business practice that may constitute
anti-competitive conduct under the law.

6.5 Application of competition rulesto selected sectors

Ocean shipping

Overseasjurisdictions

6.5.1 In the EU, prior to 18 October 2008, there was a block exemption for
ocean shipping conferences operating on trades to and from the region, which
aso applied to the UK. At the time, the justifications offered for the
exemption assumed that such conferences brought stability, ensuring reliable
services of exporters which could not be achieved by other means. However,
a thorough review of the shipping industry carried out by the European
Commission demonstrated that there was no evidence indicating that the
conference system led to more stable freight rates or more reliable shipping
services than would be the case in a fully competitive market. The European
Commission hence repealed the block exemption for ocean shipping
conference on 18 October 2008. Henceforth, following the lead of the EU,
the UK government has prohibited the tariff-regulating ocean shipping
conferences effective from the same date.

19 The Government has considered establishing a management board overseeing the daily operation
of the enforcement body.
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6.5.2 In both the US and Singapore, ocean shipping conferences are
permitted. In the meantime, they are evaluating whether ocean shipping
conferences should be continuously provided for exempting antitrust
prohibition of price-fixing, partly due to the repeal of block exemption for
ocean shipping conferences in the EU. Their findings should be available by
the end of 2010.

Electricity/utilities markets

Overseasjurisdictions

6.5.3 In the EU, the European Commission decided to open up the national
electricity markets to competition in the 1990s, by gradualy creating an
internal market for the generation, transmission and distribution of electricity.
Nevertheless, competition was slow to take off, with markets remaining largely
national and highly concentrated, with relatively little cross-border trade. As
such, the European Commission launched a sector inquiry in 2005 and
eventually introduced the arrangement of independent system operators to
further liberalize the electricity sector in 2007. Under such arrangement,
companies involved in energy production and supply could retain their network
assets, but lose control over how they are managed with commercial and
investment decisions left to an independent company to be designated by
national governments. However, in some member states such as France and
Germany, the liberalization programme has not been successfully implemented
because of political opposition.

6.5.4 The UK started privatization and liberalization of the utilities sector
which consists of telecommunications, gas, electricity and water in the 1980s.
As aresult, these markets have been opened up for competition and the number
of exclusive rights over aspects of servicesisreduced. Utilities companiesin
the country are usually operated subject to licences that impose obligations
upon them, attempting to prevent any anti-competitive, discriminatory or
exploitative conducts. In controlling the prices charged by the utilities
companies, the government has set price caps which are subject to adjustment
usually every five years. The price control function is exercised through the
'inflation rate less a particular percentage as fixed by the relevant regulator'.
Over a period of time, this formula should lead to a reduction in prices in real
terms, thereby benefiting the consumer and forcing the privatized companies to
increase efficiency in order to remain profitable.
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6.6 | ssues of concern

6.6.1 In this study, the EU, the UK and Singapore have had somewhat
different issues of concern regarding the competition law.'® As regards the
EU, an issue of concern related to enforcement problems emerged in the
mid-2000s. At the time, eight Central and Eastern European countries joined
the EU and anti-competitive activities and market practices became more
complex in nature, the EU found itself unable to deal with the increased
workload, and thus delegated its duties of implementing Articles 81 and 82 of
the EC Treaty to national competition authorities and national courts of
member statesin 2004.

6.6.2 Another concern in the EU is about merger control, which has been
criticized as based on protectionist reasons, rather than sound economic reasons.
A controversial case is when the EU rejected a proposed merger of two US
companies, Genera Electric and Honeywell, in 2001, which had been approved
by the US authorities, because the European Commission considered that the
merger between those two companies would have severely reduced competition
In the aerospace industry and resulted ultimately in higher prices for customers,
particularly airlines.

6.6.3 In the UK, the main concern relates to the upholding of the principle
of free competition. There were views that in the financial crisis of
2007-2008, the government had too many interventions in the banking market,
which might violate the principle of free competition. The government
reconfirms its role in upholding free competition in markets, and is committed
to engaging in necessary market interventions to achieve any desired policy
objective.

6.6.4 In Singapore, as the government has excluded selected strategic
sectors from the coverage of the Competition Act, some academics and
Members of Parliament have expressed concern that such arrangement may
creete an unfair playing field for businesses, favouring some
government-linked corporations. A related issue in Singapore is that some
exempted sectors have their own regulatory authorities and laws, which may
create uneven standards on the implementation of the competition policy. The
sectoral regulators may be motivated and governed more by their sectoral
interests and controls, and thus not necessarily focus on ensuring competition.
In the end, such practices may have hindered the development of a free market,
culminating an anti-competitive effect.

10 Thereislimited information on the issue of concern in the US.
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6.7 Institutional framework for enforcing the competition legislation

Organization structure

Overseasjurisdictions

6.7.1 Regarding the institutional framework for enforcing the competition
legidlation in the selected jurisdictions, there are two types of organization
structures, which are a statutory public body governed by a management board
and a government department. The Office of Fair Trading and the
Competition Commission in the UK, the Fair Trade Commission in the US and
the Competition Commission of Singapore belong to the former. They have
their own management board to oversee the daily operation, with board
members being appointed by the government.  With the exception of the Fair
Trade Commission in the US, there are non-executive members in the
respective management board of the enforcement bodies, who are selected
based on their experiences and expertise in various fields.

6.7.2 On the other hand, the Directorate General for Competition in the
EU and the Antitrust Division of the Department of Justice in the US belong to
the latter type, which is a government department.

Hong Kong

6.7.3 The Government has proposed to establish an independent authority,
known as the Competition Commission, to enforce the new competition law.
The Commission will have appointed board members overseeing its daily
operation. The proposal is in line with the arrangements adopted in most of
the overseas regulatory authorities studied.

Powers and functions

Overseasjurisdictions

6.7.4 With the exception of the Competition Commission in the UK which
is empowered to make decisions on merger proposals only, the other regulatory
authorities of the selected jurisdictions have the powers to investigate,
determine and apply remedies in respect of infringements of the conduct rules
and approve merger proposals. In general, these enforcement agencies all
perform the functions of educating the public and businesses about the
competition law and promoting compliance programmes.
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Hong Kong

6.7.5 The initial design of the institutional framework as proposed in the
public consultation document released in 2008 was to adopt a civil
administration model comprising a Competition Commission and a
Competition Tribunal. The Competition Commission was to investigate and
make determinations of breach of the proposed competition law, and to impose
sanctions. The Competition Tribunal was to hear applications for review of
the Competition Commission's decision and to impose a full range of remedies
and to hear private actions.

6.7.6 When the Government consulted the public in 2008 on details of the
proposed Competition Bill, some respondents considered that the proposal to
give the Competition Commission powers to adjudicate on infringements and
impose remedies in addition to its investigative role amounted to a
concentration of too much power in one place. Hence, the Government has
changed the original civil administration mode to ajudicial model. Under the
new model, the Competition Commission will be empowered to investigate and
the Competition Tribunal is to be vested with the powers to adjudicate on
infringements and impose legal remedies. The Government has stated that as
the Competition Tribunal will be part of the Judiciary, it needs more time to
discuss with the Judiciary on its establishment. As at the publication of this
report, details of the new model have not been available. ™

Funding arrangement

Overseasjurisdictions

6.7.7 The regulatory authorities in this study al receive government
funding. In the EU, the Directorate General for Competition receives funds
via the approval of the budget by the European Council and the European
Parliament. The Office of Fair Trading and the Competition Commission in
the UK receive government funding via the Parliament and grants from the
government respectively. In the US, the Fair Trade Commission and the
Antitrust Division of the Department of Justice receive funds via passing the
Appropriations Bill by Congress. The Competition Commission of Singapore
receives funds from the government.

1 Under such circumstances, details on the proposed enforcement authority regarding the aspects of
powers and functions, funding arrangement and accountability arrangements are not known.
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Accountability arrangements

Overseasjurisdictions

6.7.8 The accountability arrangements of the enforcement agencies studied
are sSimilar, asthey can be categorized into the following five channels:

() publishing an annual plan setting out their main objectives and
priorities for the year ahead and an annua report of past
performance;

(b) seeking the approval of the government/legislature regarding the
annual budget;

(c) attending parliamentary meetings and answering questions;

(d) laying the annual report and financial accounts before the
legidlature; and

(e) being subject to the scrutiny of the national audit service.
6.7.9 Compared to the other jurisdictions studied, the US Congress plays
an additional rolein:
(@) appointing the Commissioners of the Fair Trade Commission
and confirming the appointment of the Assistant Attorney

Generd; and

(b) approving the organization structure of the Antitrust Division of
the Department of Justice.
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Appendix
K ey features of competition policiesin the selected jurisdictions
European Union United Kingdom United Sates Singapore

Overview of the competition legislation
Relevant Articles 81 and 82 of Treaty of | Competition Act 1998 and Sherman Act 1890, Clayton Competition Act 2004,
legislation the European Community Enterprise Act 2002. Act 1914 and Federal Trade implemented by phases.

(EC Treaty) enacted in 1957, Commission Act 1914.

Merger Regulation 139/2004

and Article 87 of EC Treaty.
Scope of Anti-competitive agreements Anti-competitive agreements Anti-competitive agreements Anti-competitive agreements
coverage (Article 81), abuse of a (Chapter | of Competition Act | (Sherman Act, Clayton Act and | (section 34), abuse of a dominant

dominant position (Article 82), | and Enterprise Act), abuse of a | Federal Trade Commission Act), | position (section 47) and merger

merger control (Merger dominant position (Chapter 11 abuse of adominant position control (section 54).

Regulation 139/2004) and state | of Competition Act and (Sherman Act, Clayton Act and

aid control (Article 87). Enterprise Act) and merger Federal Trade Commission Act)

control (Enterprise Act). and merger control (Clayton
Act).

Prohibition on Applied to al.
anti-competitive Major examples of anti-competitive agreements include price-fixing, bid-rigging, market allocation, sales and production quotas and
agreements discriminatory standards.
Prohibition on Applied to all.
abuse of a : . : . . . .
dominant Major examples of market dominance include price-fixing, bid-rigging, market allocation, sales and production quotas and
position discriminatory standards.
Definition of 40% of market share. 40% of market share. Not specified. 60% of market share.
dominance
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Appendix (cont'd)

K ey features of competition policiesin the selected jurisdictions

European Union United Kingdom United States Singapore
Overview of the competition legislation (cont'd)
Merger control Appliedtoall.
Thresholds for Dollar threshold: Market share threshold: Dollar threshold: in 2008, all | Market share threshold:
requiring merger | combined annual 25% of market share. transactions of merged entity having a market
approval worldwide turnover of US$252.3 million share of 40% or more; or
merging companies (HK$1.95 billion) or more. merged entity having a market
being over €5 hillion share of between 20% and
(HK$54 billion) and 40%, and post-merger
their combined annual combined market share of the
European three largest firms being 70%
Community-wide or more.
turnover being over
€250 million
(HK$2.7 billion).
State aid control | Application of state aid
rules across all member
states to ensure that the Not applicable.
common market will
not be distorted.
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Appendix (cont'd)

European Union

United Kingdom

United Sates

Singapore

Overview of the competition legislation (cont'd)

Exemptions
and exclusions

Applied to all.

issue block exemptions, with the
recommendation of the
regulatory authority, and subject
to periodic review to determine
continuity.

Exemptionon | Applied, adopting the criteria Applied, adopting similar criteria | Applied, viaenactment of a Applied, adopting similar criteria
grounds of that the agreements should asin the European Union (EU). federal statute subsequent to the | asinthe EU and the United
economic contribute to improving antitrust laws for the Kingdom (UK).
benefit production or distribution, or exemptions.

promoting technical or

economic progress, but not

eliminating competition

substantialy.
Block Applied, the European Applied, with the same Not applicable. Applied, with the same
exemptions Commission empowered to arrangement asin the EU. arrangement as in the EU and the

UK.

Exemption on
grounds of
public interest

Applied, adopting the criteria
that an undertaking is entrusted
with the operation of public
services or functioned as fiscal
monopolies which raise
revenues for the government.
Nonetheless, very few cases of
fiscal monopolies exist.

Applied, adopting similar criteria
asinthe EU. Very few cases of
fiscal monopolies exist.

Applied, via enactment of a
federal statute subsequent to the
antitrust laws for the
exemptions.

Applied, adopting similar criteria
asinthe EU andthe UK. No
information on fiscal monopolies.
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Appendix (cont'd)

European Union

United Kingdom

United Sates

Singapore

Overview of the competition legislation (cont'd)

anti-competitive
conduct

10% of annual turnover for
three years and an imprisonment
up to five years.

US$100 million (HK$775 million) and
an imprisonment up to 10 years.

Non-application | An undertaking entrusted with | Adopting similar criteriaasin Government entities are exempted from | Government departments and

to government | the operation of public services | the EU. the competition law, based upon statutory bodies are exempted

and statutory is exempted from the sovereign immunity, with the antitrust | from the competition law.

bodies competition law. statute only applicable to "persons’. However, there are concerns that
In any event, federal government such arrangement may create an
departments and agencies seldom unfair playing field for businesses.
engage in commercial activities. Examples are government-linked

corporations.
Investigative The regulatory authorities have similar powers to enforce the competition laws: requiring documents for investigation and asking the relevant
powers parties to answer questions.  After obtaining awarrant from the courts, they may search the premises for relevant documents and compel persons
to answer questions.

Penalties for Afineof upto 1% of average | A crimina offence of an| A fine. A criminal offence of an

failing to annual turnover. imprisonment of up to two years imprisonment of up to one year or

co-operate with or afine. afine or both.

investigation

Powers of The regulatory authorities have similar powersto issue directions. If abusiness fails to comply with the directions, the regulatory authorities will

Issuing seek a court order to enforce them.

directions

Penalties for Civil penalty: fines of up to Civil penalty: fines. Civil penalty: fines. Civil penalty: fines of up to 10%

infringing 10% annual global turnover. Criminal penalties: fines of up to | Criminal penalties: fines of up to annual turnover for three years.

European Court of Justice.

and thereafter to Court of
Appeal.

Leniency The regulatory authorities have leniency programme in place whereby companies that provide information about a cartel in which they have
programme participated might receive full or partial immunity from fines.
Appeal channel | General Court and thereafter to | Competition Appeal Tribunal Appeal courts. Competition Appeal Board and

thereafter to Court of Appeal.
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Appendix (cont'd)

K ey features of competition policiesin the selected jurisdictions

European Union United Kingdom United Sates Singapore

Public views on
competition law
and

misunder standing

The public and business
communities have generaly

Scant information is avallable. welcomed enactment of competition

of competition law.
law revealed
Small and Small and medium enterprises (SMESs) are not exempted from competition laws.
medium Nonetheless, issues relating to SM Es have not been a major concern.
enterprises They have adopted the minor significance approach for exempting small businesses,
but hard core conduct such as price fixing, bid rigging and output restriction is not included.
Thresholds for () Thresholds of Annual turnover of the | Generaly 30% of (a) For agreements between
exempting combined market undertaking not market share, but may competing businesses, aggregate

anti-competitive
conduct

shares of 10% for
agreements between
competitors and 15%
for agreements

exceeding £50 million
(HK$610 million).

vary among sectors

market share of partiesto the
agreement not exceeding 20%;

(b) for agreements between

non-competing businesses,

between L market share of each party to
non-competitors; and agreement not exceeding 25%;
(b) no thresholdsfor and
gg'\;esments between (c) inthe case of an agreement
S.

between undertakings where
each undertaking being a SME.
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Appendix (cont'd)

utilities sector

electricity markets in the EU
started in the 1990s.
However, the progress was
slow among major member
states, such as France and
Germany.

sector began in the 1980s.
Utilities companies are
usually operated subject to
licences that impose
obligations upon them.
They are controlled by the
price cap approach in
regulating the charges.

European Union United Kingdom United Sates Singapore
Application of competition rulesto selected sectors
Ocean shipping Block exemption for ocean The EU rule appliesto the Ocean shipping Block exemption for ocean
sector shipping conferences was UK; no regulation of tariff conferences are permitted; | shipping conferencesis
repealed in October 2008; no | ratesis permitted. the exemption is under permitted; the exemption is
regulation of tariff ratesis review. under review.
permitted.
Electricity/ Liberalization of the national | Liberalization of the utilities | Information pending. Information pending.
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Appendix (cont'd)

European Union

United Kingdom

United Sates

Singapore

| ssues of
concern

@

(b)

Enforcement problem: in the
mid-2000s, eight Central and
Eastern European countries joined
the EU, and anti-competitive
activities and market practices
became more complex in nature, the
EU found itself unable to deal with
the increased workload. Hence, the
EU delegated its duties of
implementing Articles 81 and 82 of
EC Treaty to national competition
authorities and national courts of
member states in 2004.

Merger control has been criticized
as based on protectionist reasons.
A caseiswhen the EU regjected a
proposed merger of two US
companies, General Electric and
Honeywell, in 2001.

Upholding the principle of free
competition: in the financial
crisis of 2007-2008, the
government had too many
interventionsin the banking
market, which might violate
the principle of free
competition.

Information not available.

Sectoral exclusions: the
government has excluded selected
strategic sectors from the coverage
of Competition Act, which has
been criticized for creating an
unfair playing field for businesses.
In addition, the exemption of
selected sectors that has their own
regulatory authorities and laws,
which may create uneven
standards on implementation of
competition policy.

Institutional fram

ework for enforcing the competition legislation

Enforcement
agency

Directorate General for Competition of
European Commission, whichisa
government department.

Office of Fair Trading and
Competition Commission, both
of which are public agencies.

Federal Trade Commission
whichisapublic agency and
Antitrust Division of
Department of Justice which
isagovernment department.

Competition Commission of
Singapore which is apublic
agency.
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Appendix (cont'd)

European Union

United Kingdom

United Sates

Singapore

I nstitutional framework for enforcin

g the competition legislation (cont

d)

Director General for
Commission heads the
Directorate.

Organization
structure

Office of Fair Trading and
Competition Commission

Both of them have a management
board with government-appointed
members. Non-executive board
members come from arange of
fields such as legal services,
academia and accountancy.

Fair Trade Commission

Five Commissioners nominated by
President and confirmed by Senate.
President chooses one Commissioner
to be Chairman. No more than
three Commissioners may come from
the same political party.

Antitrust Division of Department of
Justice

Headed by an Assistant Attorney
General, nominated by President and
confirmed by Senate.

A management board
with members appointed
by government

Receiving grants from
government.

Powersand | Empowered to investigate, determine and apply remedies in respect of infringements of the conduct rules, and make decisions
functions on proposed mergers'’?, and educate the business community and the public on competition issues.
Funding Receiving funds via Office of Fair Trading Fair Trade Commission and Antitrust | Receiving funds from
arrangement | the approval of the Receiving government funding Division of Department of Justice government.

budget by European | via Parliament. Receiving funds via passing

Council and European | competition Commission Appropriations Bill by Congress.

Parliament.

172 The Competition Commission in the UK is empowered to investigate and make decisions on proposed mergers only.
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Appendix (cont'd)

European Union

United Kingdom

United Sates

Singapore

I nstitutional fr

amework for enforcing the competition legislation (cont'd)

Total The budget amounted to Office of Fair Trading Fair Trade Commission The expenditure amounted
budget/total | €78.2 million Total expenditure amounted to | For 2009-2010, the annual budget is to about S$10.5 million
expenditure | (HK$844.6 million) in £57.9 million US$256 million (HK$1.98 billion), of | (HK$56.1 million) in
2008-2009. (HK$706.4 million) in which US$108 million 2008-2009.
2008-20009. (HK$837 million) isfor maintaining
Competition Commission competition.
Total budget for 2009-2010is | Antitrust Division of Department of
around £20.5 million Justice
(HK$250.1 million). The budget for 2010-2011 is
US$163.2 million (HK$1.26 hillion).
Major Accountable to government and legislature via a number of channels:
accountability | (a) publishing an annual plan setting out its main objectives and priorities for the year ahead and an annual report;
arrangements | (1) geeking the approval of government/legisiature regarding the annual budget:
(c) attending parliamentary meetings and answering questions;
(d) laying the annual report and financial accounts before legislature; and
(e) being subject to the scrutiny of the national audit service.
Other Nil. Nil. (8 Appointing Commissioners of Fair | Nil.
accountability Trade Commission and confirming
arrangements the appointment of Assistant

Attorney General by Senate; and

(b) approving the organization structure
of Antitrust Division by Congress.
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