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I.  Part | (Online Service Providers Comments)

(&) Communication right

We are welcome for the clarification on when a person does not initiate communication of a
work to the public if he does not “determine the content” of the communication, such as merely
(a) gaining access to what is made available by someone else in the communication or (b)
receiving the electronic transmission of which the communication consists. (For instance, a
person is not initiating a communication by posting a hyperlink to an infringing music file made
available by someone else, as he has no control over the content of that file.). Therefore, if a
person who just post a hyperlink and even it is linked to infringement item. That will not be
considered as copyright infringing. Hyperlink itself is not cause any infringement, in Internet
world, it just a path to somewhere or something. However those things can be change by time

and time by the owner and it is not determined by the person who just posts the hyperlink.

(b) Online Service Providers (OSP) Liability

We are welcome to hear that the use of Code of Practice can limit the liability of OSP.

However we have concern on below issues:
® The Cost to handle the complaint notice and counter notice
i. Copyright can involve a lot of things, not only music and movie, but also text, picture,
etc. Everybody can be a copyright owner. Therefore, we can foresee that the
volume of copyright complaint notice, counter notice will substantially increase after
we announce such changes on Copyright Law.

ii. In order to handle the above notices. OSPs may need to have designated staffs.
Almost all of Hong Kong OSPs are providing free service to more than 4.7 millions
Hong Kong Internet user. However, most of OSP’s company scale is very small,
some of them are less than 4 full time staffs and some of them are even running in
part time mode. The new designated staffs to handle above notices definitely make
a heavy cost burden to most of OSPs operation.

iii. Since, OSPs are helping and assisting the copyright owner to protect their right and
asset. Also, almost all of OSPs are just a platform to provide free service to their
members; they are not gaining revenue from such infringement activity. So, we
suggest a reasonable cost should be charge for each complaint notice and counter
notice.

® The abuse of complaint notice



We agree that the true identity of the complainant should be provided and the
complainant has civil liability on his declaration and misrepresentation in a
notification of claimed infringement.

However, we still afraid that if the complainant did not bear any cost, they may
abuse the complaint notice. So, we suggest to charges a reasonable cost on the
complainant to avoid the abuse of use.

If the publisher issues the counter notice to insist his content did not cause any
copyright infringement. The OSP should provide the publisher’s information to High
Court for further legal action if necessary, rather than complainant directly. It can

avoid people use complaint notice to acquire someone’s personal data.

The reasonable time to handle the complaint notice and counter notice

In order to have limit liability, OSPs need takes reasonable steps to handle the
complaint notice and counter notice. However, we need clearly define the definition
of “reasonable time”. Because all OSPs web sites are running 7 x 24 base.
However, OSPs staffs have normal business hours. Therefore, too tight response

time will cause extra costs on OSPs business operation burden.

The Code of Practice :

Based on following section on the Note submitted to us by CEDB :

“1f an OSP complies with all the provisions in the code of practice to be issued by
the Secretary for Commerce and Economic Development applicable to OSPs and
the notification of alleged infringement, it will be deemed to have taken

reasonabl e steps to combat the infringement”

We have strong concerns about the establishment and life-time management of the

so-called “Code of Practice” :

There is no any details about the “Code of Practice” for industry and public to
comment

There is no any information or proposal about the mechanism and principles of the
operation of “Code of Practice”

We strongly suggest that the draft “Code of Practice” should be available for
industry or public discussion at the same time as the draft copyright legal
framework.

We also strongly proposed that the upcoming “Code of Practice” should have the
mechanism which will allow the industry OSP players and public consent before it is

agreed.
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About the OSPA: The Online Service Providers Alliance (OSPA) is a platform to bring
together policy makers, professionals from related fields, and stakeholders from the
community, to advise on and promote methods for achieving the goal of providing better online
services to society. OSPA is also active in setting up mechanism for OSPs to combat Internet
problems including defamation, copyright infringement, and inappropriate and illegal content
provided by third parties while balancing the need to ensure freedom of expression and the
development of Internet services in Hong Kong. OSPA was formed in 2010 by the Internet
Professional Association (iProA) and ten web sites, major local websites: Baby-Kingdom.com,
FoodEasy.com, HKGolden.com, Qooza.hk, sina.com.hk, TradeDuck.com, Travellife.org,

28hse.com, 28phone.com and the international trading web site eBay.com.hk.
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