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Appendix I

Legidative Council (Amendment) Bill 2011

Committee Stage

Amendments to be moved by the Secretary for Constitutional and
Mainland Affairs

Clause Amendment Proposed
1 By deleting subclauses (2) and (3) and substituting—
“(2) This Ordinance comes into operation on 1
September 2012.”.
3 (@ Inthe proposed section 12(3), by deleting “sections 13 and

15, a person who becomes a Member under section 35A”
and substituting “section 15, a person who becomes a
Member under section 35A or 35B”.

(b)  In the proposed section 12(3)(a), by adding “or 35B(5), as

the case may be,” after “35A(5)”.

4(2) In the proposed section 13(5), by adding “or 35B” after “35A".

5 (@ Inthe heading, by deleting “Section 35A” and substituting
“Sections 35A and 35B”.

(b) By renumbering the proposed section 35A as section 35B.

(c) By adding—

“35A. Filling of vacancy in membership of Legidative
Council for geographical constituencies and
District Council (second) functional constituency
by candidates on samelist of candidates
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(2)

3)

(4)

(5)
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This section applies if—

(@&  the office of a Member returned for
any geographical constituency or the
District Council (second) functional
constituency becomes vacant under
section 15 or 72 otherwise than within
the 4 months preceding the end of the
Legislative Council’s current term of
office; and

(b)  onthelist of candidates through which
that Member was elected as such (the
relevant list of candidates) there is at
least one person who—

(i) was not duly elected as a
Member in the relevant general

election;

(i) isalive;

(ilf) is not a Member for the time
being; and

(iv) has never become a Member
under this section during the
Legidative Council’s current
term of office.

If the Clerk to the Legidative Council
declares under section 35 the existence of a
vacancy in the membership of that Council in
any geographical constituency or the District
Council (second) functional constituency, the
Returning Officer appointed for the
constituency concerned must comply with
subsection (3) in relation to the vacancy.

The Returning Officer must deliver a notice
to—

(@ if there is only one person on the
relevant list of candidates who falls
within subsection (1)(b)(i), (ii), (iii)
and (iv), that person;

(b) if there are 2 or more persons on the
relevant list of candidates who fall
within subsection (1)(b)(i), (ii), (iii)
and (iv), the person who ranks highest
on the list amongst such persons.

A person to whom a notice is delivered under
subsection (3) may, within 7 days after the
date on which the notice is delivered, signify
his or her acceptance of office as a Member
by a written confirmation sent to the
Returning Officer.

If the Returning Officer—

(8  receives a confirmation from a person
in accordance with subsection (4); and

(b)  determines, upon an inquiry, that the
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(7)

(8)
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person is eligible to become a Member,

the Returning Officer must, as soon as

ﬁracticable, publicly declare that the person
as been elected as a Member and upon the

declaration the person becomes a Member.

For the purposes of subsection (5), a person is
eligible to become a Member if the person—

d fall withi h (a), (b),
@ Bar o of eetion ey

(b)  on the date on which the confirmation
Is sent by the person under subsection
(4), is not serving a sentence of
Imprisonment;

(c)  does not, had there been an election on
the date referred to in par ﬁraph (b) for
the constituency concerned, fall within
paragraph (f) of section 39(1)

(d)  has not been convicted in the manner
set out in subparagraph (i), (ii), (|||) or
(iv) of section 39(1)(e) after the last
election conducted for the constituency
concerned; and

(¢)  has not been found under the Mental
Health Ordinance (Cap. 136) to be
incapable, by reason of mental
incapacity, of  managing  and
gfollcmlnistering his or her property and

airs.

If a vacancy in the membership of the
Legislative Council is not filled by a person
(the former) to whom a notice is delivered
under subsection (3) and there is at least one
other person on the relevant list of candidates
who falls within subsection (1)(b)(i), (i), (iii)
and (iv)—

(@  theformer isto be regarded, during the
Legislative Council’s current term of
office, as not being on the relevant list
of candidates for the purposes of this
section; and

(b)  the Returning Officer must comply
with subsections (g) and (5) in relation
to the vacancy and to the relevant list
of candidates.

For the purposes of any provision of any
Ordinance—

(@ a person who becomes a Member
under subsection (e%? is to be re(?arded
as a Member el ected as such; an

(b)  the process through which the person
becomes a Member under this section
IS to be regarded as a part of the result
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of the relevant election,

if the context of the provision, having regard
to the purposes of the provision, so requires.

(9 If a vacancy in the membership of the
Legidative Council to which this section
applies is not filled by the operation of the
preceding subsections of this section, the
Returning Officer must publicly declare that
the vacancy is not filled under this section.

(10) A Returning Officer who makes a declaration
under subsection (5) or (9) must publish the
declaration in the Gazette.”.

(d) In the proposed section 35B, in the heading, by deleting
everything after “Legislative Council” and substituting
“for geographical constituencies and District Council
(second) functional constituency by means of precedence
list”.

(e) In the proposed section 35B(1)(a), by adding “or 72" after
“15".

()  Inthe proposed section 35B(1)(a), by deleting “and”.

(9 Inthe proposed section 35B(1), by adding—

“(a@) thevacancy isnot filled under section 35A; and”.

(n)  In the proposed section 35B(1)(b), by adding “subject to
sections 67(2C) and 70B(a)(vi),” before “there”.

(i) In the proposed section 35B(2), by deleting everything
before “, the Returning” and substituting—

“(2) As soon as reasonably practicable after making a
ggﬂ?g?’t’lon in relation to the vacancy under section

() In the proposed section 35B(5), by deleting “that the person

becomes” and substituting “that the person has been elected
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By deleting the proposed section 35B(8) and substituting—

“(8)

For the purposes of any provison of any
Ordinance—

(8 a person who becomes a Member under
subsection (5) is to be regarded as a Member
elected as such; and

(b) the process through which the person
becomes a Member under this section isto be
&egar_ded as a part of the result of the relevant

ection,

if the context of the provision, having regard to the
purposes of the provision, so requires.”.

In the proposed section 35B(11), by deleting “58A” and

substituting “58B”.

By adding “or 35B” after “35A".

In the proposed section 36(1)(aa), by deleting “35A” and

substituting “35B”.

(@
(b)

(©
(d)

In the heading, by deleting “58A” and substituting “58B”.

By deleting “After section 58" and substituting “Before

section 59”.

By renumbering the proposed section 58A as section 58B.

In the proposed section 58B(1), by deleting everything

before “ election—" and substituting—

‘(D

If in a general election the election to return the
Members for an geographical constituency or the
District Council {second) unctional constituency isa
contested election, the Returning Officer appointed
for the constituency must, as soon as practicable
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(f)
(9)

(h)

(i)

()

(k)
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after the completion of the counting of votes in
respect of the”.

In the proposed section 58B(2), by deleting “subsection

(1)” and substituting “this section”.

In the proposed section 58B(2)(a)(ii), by deleting “and”.

In the proposed section 58B(2)(b), by deleting the full stop

and substituting “; and”.

In the proposed section 58B(2), by adding—

“(©)

where—

(i)

(i1)

the Court or the Court of Final Apped
determines that a person on a list of
candidates who was originally declared to
have been duly elected as a Member was not
duly elected as a Member; and

the sole ground for the determination is that
the number of valid votes obtained by the list
of candidates was less than that obtained by
another list of candidates or other lists of
candidates,

the name of that candidate.”.

In the proposed section 58B(4)(b), by deleting the full stop

and substituting a semicolon.

In the proposed section 58B(4), by adding—

“(©)

the number of votes which a candidate referred to in
subsection (2)(c) hasis—

(i)

if the candidate also falls within subsection
(2)(@)() or (ii), determined by reference to
paragraph (a); or

if the candidate also falls within subsection
%g(b), determined by reference to paragraph

having regard to the determination of the Court or
the Court of Final Appea by virtue of which the
name of the person is added on the precedencelist.”.

In the proposed section 58B(6), by deleting “subsection

(1)” and substituting “this section”.
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)] In the proposed section 58B(6)(a), by adding “or 35B” after
“35A".

(m) Inthe proposed section 58B(6), by adding—

“(@ad) is, if any person whose name is included in the list
becomes a Member by virtue of a determination of
the Court or the Court of Final Appeal under section
|67 or 70B, revised by removing that name from the
Ist;”.

(n)  Inthe proposed section 58B(6)(b), by deleting “and”.
(o) Inthe proposed section 58B(6), by adding—

“(ba) s, if the Court or the Court of Final Appeal makes a
determination described in subsection (2)(c) in
relation to a person, revised, subject to subsections
(ﬁ),|(4) and (5), by adding the name of that person on
thelist;

(bb) is, if the Court or the Court of Final Appea
determines under section 67(2A) or 70B(a)(iv) that
the name of a person which is not included in the list
is to be included in the list, revised, subject to
srL]Jbls_ections (3), (4) and (5), by adding that name on
thelist;

(bc) is, if the Court or the Court of Final Appeda
determines under section 67(2A) or 7OB(a)(iv? that
the name of a person which isincluded in the list is
not to be included in the list, revised by removing
that name from the list;

(bd) is, if the Court or the Court of Final Apped
determines under section 67(2B) or 70B(a)(v) that a
particular ranking of a person on the list Is correct,
re\gsed, if necessary, by reflecting that ranking;
and”.

(p)  Inthe proposed section 58B(6)(c), by deleting “35A(7)(a)”
and substituting “35B(7)(a)”.
(@ Inthe proposed section 58B, by adding—

“(6A) If a precedence list published under this section is
revised under subsection (6) or section 35B(7), the
Returning Officer must, by notice in the Gazette—

(@  announcetherevision; and
(b)  publishthelist asrevised.”.
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In the proposed section 58B(7), by deleting “subsection (1)
have been removed from the list under subsection (6)(a) or
(b) or section 35A(7)” and substituting “this section have
been removed from the list under subsection (6) or section
35B(7)".

By deleting the proposed section 58B(8) and (9).

By adding—

(b)

(@)

(b)

(@)

“(ib)  (in the case of a person who becomes a Member

under section 35B) the person is not eligible to
become a Member under section 35B(6); or”.

In the proposed section 61(2A), by deleting “58A” and
substituting “58B”.
In the proposed section 61(2A), by adding “and only” after

1} 62” .

In the proposed section 63(1A)(@) and (b), by deleting
“58A” and substituting “58B”.

In the proposed section 63(1B), by deleting everything after
“section” and substituting “58B is questioned by an election
petition, the Returning Officer who published the list may

be made a respondent to the petition.”.

In the heading, by deleting “is to” and substituting “and
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(b)
(©

(d)

(€)

(f)

@

(b)

(©)

(d)
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appeal must”.

By deleting subclause (1).

In subclause (2), by deleting “65(1)" and substituting
“65(2)".

In subclause (2), by renumbering the proposed section
65(2) as section 65(3).

In subclause (2), in the proposed section 65(3)(a), (b) and
(c), by deleting “58A™ and substituting “58B”.

In subclause (2), in the Chinese text, in the proposed section

65(3), by adding * " before “ i,

By adding before the proposed section 67(2A)—

“(2AA) At the end of the trial of an election petition that

guestions a person’s eligibility to become a Member
under section 35A or 35B, the Court must determine
whether the person is eligible to become a Member
under that section.”.

In the proposed section 67(2A), by deleting “58A” and
substituting “58B”.
In the proposed section 67(2B), by deleting “58A” and
substituting “58B”.

By adding—

“(2C) Attheend of thetrial of an election petition in which

the validity of a precedence list published under
section 58B is questioned due to a determination of
the Court under subsection (2A) or (2B) in relation
to any candidate on the list, the Court must
determine whether the list isvalid.”.
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New By adding—
“11A. Section 70B amended (Court of Final Appeal’s
determination)
(1)  Section 70B(a)(ii)(B)—
Repeal
“and”.
(2)  After section 70B(a)(ii)—
Add
“(iii) if the election petition gquestions a
person’s eligibility to Dbecome a
Member under section 35A or 35B,
whether the person is eligible to
become a Member under that section;

(iv) if the election petition relates to—

(A) the inclusion of the name of a
person in; or

(B) the exclusion of the name of a
person from,

a precedence list published under

section 58B, whether the name is to be

included in the list;

(v) if the election petition relates to the
ranking of a person on a precedence
list published under section 58B—

(A) whether the ranking of the
person on thelist is correct; and

(B) if not correct, what is the correct
ranking;

(vi) if in the hearing the validity of a
precedence list published under section
58B is questioned due to a
determination of the Court under
section 67(2A) or (2B) in relation to
any candidate on the list, whether the
listisvalid; and”.”.

12 In the proposed section 78(1)(b), by deleting “section 35A” and
substituting “ sections 35A, 35B and 58B”.
14 By adding “, 35B(3) and (4)” after “and (4)”.

15 By adding “, 35B(3) and (4)” after “and (4)".
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