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Bills Committee on
Anti-money Laundering and Counter-Terrorist Financing
(Financial Institutions) Bill

The Administration’s
Other Proposed Committee Stage Amendments to the Bill

Further to the Administration’s paper on the proposed committee
stage amendments (“CSAs”) to Schedule 2 of the Bill (no.
CB(1)2290/10-11(03)), this note presents further CSAs on other parts of
the Bill for Members’ consideration.

Proposed Amendments

2. Most of the amendments proposed to be made to the Bill were
made pursuant to the suggestions/comments from Members and
explained in previous Bills Committee papers. The provisions in Bill to
which we will propose amendments with the underlying rationale are
listed in Annex A and a marked up version of the Bill showing the
proposed CSAs is at Annex B.  Annex B also covers a number of
textual amendments proposed for the sake of consistency or correction of
textual errors.
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Annex A

List of the Proposed Committee Stage Amendments

Clause

Rationale

Clause 3 will be revised to expressly provide that the
Ordinance applies to the Government, in line with the drafting
of similar provisions in other legislation.

5(6), (8)

As agreed in our paper to the Bills Committee (no.
CB(1)2174/10-11(01), we will amend clauses 5(6) and 5(8) to
specify the person(s) to be defrauded under those criminal
provisions for certainty.

5(8A)

As agreed in our response to the Hong Kong Association of
Banks’s submission (no. CB(1)2290/10-11(02)), we will add a
statutory defence for an employee of a financial institution or
a person employed to work for a financial institution who has
acted in accordance with the financial institution’s established
policies and procedures for the purpose of ensuring
compliance with the relevant specified provisions.

9(8) and
12(7)

We will expand the coverage of these clauses to include all
financial institutions such that the relevant requirements apply
to all financial institutions instead of authorized institutions
only.

18(2)

We will replace the word “may” with “is empowered to” in
clause 18(2) to align with the wording used under with
sub-clause (1).

21(9)

Consequent to the amendment to clause 3, a new sub-clause is
added to expressly provide that imposition of pecuniary
penalty by the relevant authority under clause 21(2)(c) and (4)
is not exercisable in relation to the Government.

24

30(3)(a)(i)
and (ii),

As stated in our paper to the Bills Committee (no.
CB(1)2290/10-11(01), we agree to amend the definition of
“ultimate owner” and other related provisions to extend the
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34(1)(@)(1)

application of the concept of “ultimate owner” to sole

and (ii) and proprietors and partnerships.

36

25 Consequent to the amendment to clause 3, clause 25 is
amended to expressly provide that Part 5 on the regulation of
operation of money service does not apply to the Government.

27(1)(b) We will amend the clause to stipulate that the register

maintained by the Commissioner for Customs and Excise
(“CCE”) for public inspection must contain the address of
every premises for the operation of a money service in respect
of licensees who are “fixed location” money service operators
(“MSOs”) and the correspondence address of the licensees in
the case of “mobile operation” MSOs.

29(1) and (4)

As explained in our paper to the Bills Committee (no.
CB(1)2290/10-11(01)), we will remove the criminal offence
under clause 29(1)(b) for carrying on business at locations not
specified in the licence, such that MSOs under “mobile
operation” would not be caught.

Consequent to the removal of the offence, sub-clause (4)
which is only applicable to convictions made under sub-clause
(1)(b) will be deleted.

30(2) The reference to “at the premises specified in the licence” will
be deleted to allow for “mobile operation” MSOs which are
not required to operate a money service at premises specified
in their licence.

30(3)(b) As explained in our paper to the Bills Committee (no.

CB(1)2290/10-11(01)), we will revise clause (3)(b) to the
effect that the requirement for CCE to be satisfied that the
premises are suitable for the operation of the money service
before granting a licence only applies to “fixed location”
MSQOs where there are premises proposed to be used for the
operation of the money service.




30(4)(b)

As stated in our paper to the Bills Committee (no.
CB(1)2290/10-11(01)), we agree to make amendments to
ensure that offences in overseas jurisdictions mirroring those
provided under clause 30(4)(a) which might not be covered by
clause 30(4)(b)(i) and (ii) are covered in considering whether
a person is a fit and proper person.

33(a)

Since “mobile operation” MSOs are not required to operate a
money service at specified premises, we will amend clause
33(a) such that the licence will specify the address of every
premises at which a “fixed location” MSO may operate a
money service or the correspondence address of a “mobile
operation” MSO.

34(8)

As stated in our paper to the Bills Committee (no.
CB(1)2290/10-11(01)), we agree to create a new offence for
failure to return a licence pursuant to the requirement
provided under clause 34(5)(c).

38(1) and (8)

As explained in our paper to the Bills Committee (no.
CB(1)2290/10-11(01)), we will create a new criminal offence
under clause 38 in place of the criminal offence under clause
29(1)(b) to require that “fixed location” MSOs must obtain
CCE’s prior approval before operating a money service at any
premises other than those specified in their licences. In line
with the other regulatory offences under this Part of the Bill,
the maximum penalty for the new offence under clause 38(8)
Is set at a fine of level 5 and imprisonment for 6 months.

38A

There may be cases where a “mobile operation” MSO may,
subsequent to the grant of licence, wish to change to operate
at fixed locations, we will add a new clause to require a
“mobile operation” MSO to seek prior approval from CCE
before it operates a money service at any particular premises
(i.e. a fixed location”). Non-compliance with this
requirement will be an offence and the maximum penalty is
the same as that under clause 38(8), in line with the other
regulatory offences under this Part.
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40(1)

We will suitably amend the clause to ensure that the
obligation to notify CCE before cessation of business is also
applicable to “mobile operation” MSOs who do not operate a
money service at any particular premises.

46(2)(d)

As stated in our paper to the Bills Committee (no.
CB(1)2290/10-11(01)), we agree to revise clause 46(2)(d) to
provide that the persons who may be detained under the
sub-clause are confined to those who appear to the authorized
officer to be, or likely to be, able to give information relevant
to the investigation of the suspected offence.

46(2)(e) and
()

As stated in our paper to the Bills Committee (no.
CB(1)2290/10-11(01)), we agree to empower an authorized
person to require the production of a reproduction of a record
or document in a legible form to enable the authorized person
to, inter alia, retrieve the relevant record or document from a
computer system.

47(5)

As stated in our paper to the Bills Committee (no.
CB(1)2290/10-11(01)), we agree to extend the application of
the clause to also allow the authorized officer to use force
reasonably necessary to effect a detention if a person forcibly
resists or attempts to evade detention.

52

To amend clause 52 to make it clear that the extension of
prosecution time limit is not applicable to indictable offences
under Part 5.

80(2)

As agreed in our paper to the Bills Committee (no.
CB(1)1236/10-11(03)), we will improve drafting of the clause
to clarify that there is no specific requirement for the
disclosure of the name and address of a client under the Bill.

86A

To add a provision to amend section 130 of the Securities and
Futures Ordinance (Cap 571) to stipulate that the requirement
for licensed corporations to seek SFC’s approval for the
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premises for keeping of the records thereunder also applies to
the records required to be kept by licensed corporations under
this Bill.

Section 1 of | We will align the definition of “terrorist financing” with

Schedule 1 sections 7 and 8 of the United Nations (Anti-Terrorism
Measures) Ordinance (Cap 575).

Definition of | We will amend the Chinese text of paragraphs (a)(i)(B) and

“beneficial (b)(i)(B) of the definition to reflect the meaning in the English

owner” under | draft more accurately.

section 1 of

Schedule 2

Item 10 of Consequent to the addition of clause 38A, we will add an item

Schedule 3 under Schedule 3 to provide for the fee for an application to
operate a money service at particular premises, which is the
same as the fee for an application to add new business
premises.

Section 3(4) | We will amend sections 3(4) and 4(4) of Schedule 4 to ensure

and 4(4) of that the Chairman and Members of the Anti-Money

Schedule 4 Laundering and Counter-Terrorist Financing (Financial
Institutions) Review Tribunal cannot give retrospective
resignation notices.

Section 9(4) | As stated in our paper to the Bills Committee (no.

of Schedule 4

CB(1)2165/10-11(01)), we agree to remove the requirement
for the chairperson sitting as sole member of the Tribunal to
report to the Tribunal the making of the determination etc.
under section 9(4) in circumstances covered by section 9(1).
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Annex B

Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill
Part 1Part1

Clause 1

Provide for the imposition of requirements relating to customer due

diligence and record-keeping on specified financial institutions; to
provide for the powers of the relevant authorities to supervise
compliance with those requirements and other requirements under
this Ordinance; to provide for the regulation of the operation of a
money service and the licensing of money service operators; to
establish a review tribunal to review certain decisions made by the
relevant authorities under this Ordinance; and to provide for
incidental and related matters.

Enacted by the Legislative Council.
Partl

Preliminary

Short title and commencement

(1) This Ordinance may be cited as the Anti-Money Laundering
and Counter-Terrorist Financing (Financial Institutions)
Ordinance.

(2) Subject to subsection (4), this Ordinance, except this section,
comes into operation on 1 April 2012,

(3) This section comes into operation on the day on which this
Ordinance is published in the Gazette.

(4) The Secretary for Financial Services and the Treasury may, by
notice published in the Gazette, amend the date specified in
subsection (2).

Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 1Part1
Clause 2 R
2. Interpretation

(1) Schedule 1 contains interpretation provisions that apply to this
Ordinance in accordance with their terms.

(2) The Secretary for Financial Services and the Treasury may, by
notice published in the Gazette, amend Part 2 of Schedule 1.

Application to Government
This Ordinance

Immunity

(1) A relevant authority or any other person does not incur any
civil liability for anything done or omitted to be done by the
relevant authority or the person in good faith in the
performance or purported performance of a function conferred
or imposed on the relevant authority by or under this
Ordinance.

(2) The protection conferred by subsection (1) does not affect any
liability of the Government for the thing done or omitted to be
done by a public officer in the performance or purported
performance of the relevant function.
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Part 2Part-1 Part 2Part-1
Clause 5 3Clabse2——2 Clause 5 AClause2——2
(@ on conviction on indictment to a fine of $1,000,000 and
Part 2 to imprisonment for 7 years; or
. . .- (b) on summary conviction to a fine of $500,000 and to
Requirements Relating to Customer Due Diligence and imprisonment for 1 year.
Record-keepmg (7) If a person who is an employee of a financial institution or is
. . L employed to work for a financial institution or is concerned in
5. Schedule 2 has effect with respect to financial institutions the management of a financial institution knowingly causes or
(1) Subject to subsections (2), (3) and (4), Schedule 2 has effect knowingly permits the financial institution to contravene a
with respect to financial institutions. specified provision, the person commits an offence and is
(2) Schedule 2 has effect with respect to an authorized insurer liable— o o _
only in relation to long term business carried on by the (@ on conviction on indictment to a fine of $1,000,000 and
insurer. to imprisonment for 2 years; or
(3) Schedule 2 has effect with respect to an appointed insurance (b) on summary conviction to a fine at level 6 and to
agent or authorized insurance broker only in relation to any imprisonment for 6 months.
transaction carried out by the appointed insurance agent or (8) If a person who is an employee of a financial institution or is
authorized insurance broker involving a contract of insurance employed to work for a financial institution or is concerned in
described in column 3 of Part 2 of the First Schedule to the the management of a financial institution, with intent to
Insurance Companies Ordinance (Cap. 41). defraud the _or_any ,
(4) Schedule 2 does not apply in relation to the issue by an causes or permits the financial institution to contravene a
authorized institution of any multi-purpose card as defined by specified provision, the person commits an offence and is
section 2(1) of the Banking Ordinance (Cap. 155) in which the liable—
maximum value that can be stored does not exceed $3,000. (a) on conviction on indictment to a fine of $1,000,000 and
(5) If a financial institution knowingly contravenes a specified to imprisonment for 7 years; or
provision, the financial institution commits an offence and is (b) on summary conviction to a fine of $500,000 and to
liable— imprisonment for 1 year.
(@ on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or
(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.
(6) If a financial institution, with intent to defraud any
, contravenes a specified provision, the financial
institution commits an offence and is liable—
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Part 2Part-1 Part 2Part-1
Clause 6 SClabse2——2 Clause 7 6Clabuse2——2
(9) A fine imposed on a partnership on its conviction of an (b) any reference in this or any other Ordinance to the
offence under this section is to be paid out of the funds of the guideline (however expressed) is, unless the context
partnership. otherwise requires, to be construed as a reference to the
(10)  In this section— guideline as so amended.
long term business (EHi¥7%) has the meaning given by section (4) A failure by any person to comply with a provision in any
2(1) of the Insurance Companies Ordinance (Cap. 41); guideline published under this section does not by itself render

the person liable to any judicial or other proceedings but, in
any proceedings under this Ordinance before any court, the
guideline is admissible in evidence; and if any provision set
out in the guideline appears to the court to be relevant to any
question arising in the proceedings, the provision must be
taken into account in determining that question.

6. Amendment of Schedule 2 (5) In considering whether a person has contravened a provision
of Schedule 2, a relevant authority must have regard to any
provision in the guideline published under this section that is
relevant to the requirement.

specified provision (f5HAAY{EESC) means section 3(1), (3) or (4),
5(1) or (3), 6(1) or (2), 7(2), 9, 10(1) or (2), 11(1) or (2),
12(3), (4), (5), (6), (8), (9) or (10), 13(2), 14(1) or (2), 15, 16,
17(1), 18(4), 19(2), (2) or (3), 20(1), (2), (3);.0r (5) , 21,
22(1) or (2) or 23 of Schedule 2.

The Secretary for Financial Services and the Treasury may, by
notice published in the Gazette, amend Schedule 2.

7 Relevant authority may publish guidelines (6) IIA _glljig[j_eline published under this section is not subsidiary

(1) A relevant authority may publish in the Gazette any guideline egls_a |on._
that it considers appropriate for providing guidance in relation (7) In this section—
to the operation of any provision of Schedule 2. relevant Ordinance (15 B &) —

(2) A guideline published by the Monetary Authority, Securities (@ in relation to the Insurance Authority, means the
and Futures Commission or Insurance Authority may Insurance Companies Ordinance (Cap. 41);
incorporate or refer to a guideline or document, or any part of (b) in relation to the Monetary Authority, means the
a guideline or document, from time to time issued or Banking Ordinance (Cap. 155); and
published by the Monetary Authority, Securities and Futures ] X . .
Commission or Insurance Authority under the relevant () in relation to the Securities and Futures Commission,
Ordinance. means the Securities and Futures Ordinance (Cap. 571).

(3) A relevant authority may from time to time amend the whole
or any part of any guideline published under this section in a
manner consistent with the power to publish the guideline
under this section, and—

(a) the other provisions of this section apply, with necessary
modifications, to the amendments to the guideline as
they apply to the guideline; and
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Part 3Part-1

Clause 8 7Clause2——2

Part 3

Supervision and Investigations

8. Interpretation of Part 3
In this Part—

authorized person (J##Zf# A), except in section 17, means a
person authorized under section 9(12);

investigator (57 &) means a person directed or appointed to

==

investigate any matter under section 11.

9. Power to enter business premises etc. for routine inspection

(1) For the purpose of ascertaining whether a financial institution
is complying or has complied with, or is likely to be able to
comply with, the requirement specified under subsection (2),
an authorized person may at any reasonable time—

(@) enter the business premises of the financial institution;

(b) inspect, and make copies or otherwise record details of,
any record or document relating to the business carried
on, or any transaction carried out, by the financial
institution; and

(c) make inquiries of—
(i) the financial institution; or

(if)  subject to subsection (6), any other person, whether
or not connected with the financial institution,
whom the authorized person has reasonable cause
to believe to have information relating to, or to be
in possession of, any record or document referred
to in paragraph (b),

concerning any record or document referred to in
paragraph (b), or concerning any transaction carried out

Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 3Part-1
Clause 9 8Clause2——2
in the course of the business carried on by the financial
institution.
(2) The specified requirement is the requirement not to
contravene—

(@) any provision of this Ordinance;

(b) any notice or requirement given or imposed under this
Ordinance;

(c) any of the conditions of any licence under this
Ordinance; or

(d) any other condition imposed under this Ordinance.

(3) Subject to subsection (8), an authorized person in exercising
any power under subsection (1)(b) may require—

(@) the financial institution; or

(b) subject to subsection (7), any other person, whether or
not connected with the financial institution, whom the
authorized person has reasonable cause to believe to
have information relating to, or to be in possession of,
any record or document referred to in subsection (1)(b),

to do any of the acts specified in subsection (4).

(4) The specified acts are—

(a) to give the authorized person access to any record or
document referred to in subsection (1)(b), and produce
the record or document within the time and at the place
specified by the authorized person; and

(b) to answer any question regarding the record or
document.

(5) Subject to subsection (8), an authorized person in exercising

any power under subsection (1)(c) may require the financial
institution or the other person referred to in subsection (1)(c)
to—

(@) give the authorized person access to any record or
document referred to in subsection (1)(b), and produce



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 3Rart1
Clause 9

9Clause 2———2

(6)

()

(8)

)

the record or document within the time and at the place
specified by the authorized person; and

(b) answer any question raised for the purposes of
subsection (1)(c).

An authorized person may only exercise the power under
subsection (1)(c)(ii) if the authorized person has reasonable
cause to believe that the information sought cannot be
obtained by the exercise of the power under subsection
(1)(©)().
An authorized person may only exercise the power under
subsection (3)(b) if the authorized person has reasonable
cause to believe that the record or document or the
information sought cannot be obtained by the exercise of the
power under subsection (3)(a).
H-an-authorized PersoR-15-auine ized tnder-subsectio .(12’) b?
@ e_Ieva_t autRority-other—tnan-the-Monetary-Autnority,tnis
section '5, ot—to- be—co st Hed. a5 —FeguUifRg—anR—autno |ze_el
HstHuto et, bei g-tne FiRa e|a_l stittion-as referred-to!
subsection 1) —to ehsele_se any—tnfor RatoR—or oduce—any
i i i i i [
ast euz_ed_ persen—u tess tne ele_va_t ,aut Oty s satistied
lon | ton-This
section is not to be construed as requiring a financial
institution to disclose any information or produce any record
or document relating to the affairs of any of its customers to
an authorized person who is appointed by a relevant authority
(other requlatory authority) other than the relevant authority
in_relation to the financial institution, unless the other
requlatory authority is satisfied, and certifies in writing that it
is satisfied, that the disclosure or production is necessary for
the purposes of this section.

If a person gives an answer in accordance with a requirement
imposed under subsection (3) or (5), the authorized person
may in writing require the person to verify, within the time

Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 3Rart1
Clause 9

10Clause2——2

(10)

(11)

(12)

(13)

(14)

(15)

specified in the requirement, the answer by statutory
declaration.

If a person does not give an answer in accordance with a
requirement imposed under subsection (3) or (5) for the
reason that the information concerned is not within the
person’s knowledge, the authorized person may in writing
require the person to verify, within the time specified in the
requirement, that fact and reason by statutory declaration.

A statutory declaration under subsection (9) or (10) may be
taken by the authorized person.

A relevant authority may authorize in writing any person, or
any person belonging to a class of persons, as an authorized
person for the purposes of this section.

A relevant authority must provide an authorized person
authorized by it with a copy of its authorization.

When exercising a power under this section, an authorized
person must as soon as reasonably practicable produce a copy
of the relevant authority’s authorization for inspection.

In this section—

business premises (7% FiT)—

(@ in relation to an authorized institution, means any
premises used by the institution in connection with its
business, including—

(i) the institution’s principal place of business in Hong
Kong;

(i) a local branch or local office established or
maintained by the institution;

(iii) a place of business of the institution used solely for
the purposes of—

(A) the administration of the affairs or business of
the institution;

(B) the processing of transactions; or
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Part 3Part-1
Clause 9

liClause2——2

Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 3Part1
Clause 10 12Clause2———2

(b)

(©)
(d)

(€)
(f)

(9)

(C) the storage of documents, data or records; and

(iv) a place of business of the institution, or a place of
business of the institution belonging to a class of
places of business, declared in a notice under
section 2(14)(ca) of the Banking Ordinance (Cap.
155) not to be a place of business, or a class of
places of business, for the purposes of the
definition of local office in section 2(1) of that
Ordinance;

in relation to a licensed corporation, means its premises
as approved by the Securities and Futures Commission
under section 130(1) of the Securities and Futures
Ordinance (Cap. 571);

in relation to an authorized insurer, means any premises
at which the insurer carries on business;

in relation to an appointed insurance agent, means—

(i) any premises at which the principal of the agent
carries on business; and

(i) if the agent carries on business in any non-domestic
premises other than the premises referred to in
subparagraph (i), the non-domestic premises;

in relation to an authorized insurance broker, means any

premises at which the broker carries on business;

in relation to a licensed money service operator, means
any premises at which the licensed money service
operator carries on business as shown in the register
maintained under section 27; and

in relation to the Postmaster General, means—

(i) any premises at which the Postmaster General
operates a remittance service; and

(i) any premises at which the remittance service
operated by the Postmaster General is managed,;

10.

local branch (A<h4317), in relation to an authorized institution,
has the meaning given by section 2(1) of the Banking
Ordinance (Cap. 155);

local office (AHufEERER), in relation to an authorized institution,
has the meaning given by section 2(1) of the Banking
Ordinance (Cap. 155).

Offences for non-compliance with requirements imposed under
section 9

(1) A person commits an offence if the person, without
reasonable excuse, fails to comply with a requirement
imposed on the person under section 9(3), (5), (9) or (10).

(2) A person who commits an offence under subsection (1) is
liable—

(@ on conviction on indictment to a fine of $200,000 and to
imprisonment for 1 year; or

(b) on summary conviction to a fine at level 5 and to
imprisonment for 6 months.

(3) A person commits an offence if the person—

(@ in purported compliance with a requirement imposed on
the person under section 9(3) or (5), produces any record
or document or gives any answer that is false or
misleading in a material particular; and

(b) knows that, or is reckless as to whether, the record or
document or the answer is false or misleading in a
material particular.

(4) A person who commits an offence under subsection (3) is
liable—

(@ on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.
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Part 3Part-1
Clause 10

13Clause2——2

®)

(6)

()

(8)

9)

(10)

A person commits an offence if the person, with intent to
defraud, fails to comply with a requirement imposed on the
person under section 9(3), (5), (9) or (10).

A person commits an offence if the person, with intent to
defraud, produces any record or document or gives any
answer that is false or misleading in a material particular in
purported compliance with a requirement imposed on the
person under section 9(3) or (5).

A person commits an offence if, being a person who is an
employee of a financial institution or is employed to work for
a financial institution or is concerned in the management of a
financial institution, the person, with intent to defraud, causes
or allows the financial institution to fail to comply with a
requirement imposed on the financial institution under section
9(3), (5), (9) or (10).

A person commits an offence if, being a person who is an
employee of a financial institution or is employed to work for
a financial institution or is concerned in the management of a
financial institution, the person, with intent to defraud, causes
or allows the financial institution to produce any record or
document or give any answer that is false or misleading in a
material particular in purported compliance with a
requirement imposed on the financial institution under section
9(3) or (5).

A person who commits an offence under subsection (5), (6),
(7) or (8) is liable—

(@ on conviction on indictment to a fine of $1,000,000 and

to imprisonment for 7 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

Despite anything in this Ordinance, no criminal proceedings
may be instituted against a person under subsection (1), (3),
(5), (6), (7) or (8) in respect of any conduct if—

Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 3Part-1
Clause 11 laClayse2—2
(a) proceedings have previously been instituted against the
person for the purposes of section 14(2)(b) in respect of
the same conduct; and
(b) those proceedings remain pending or because of the
previous institution of those proceedings, no proceedings
may again be lawfully instituted against the person for
the purposes of that section in respect of the same
conduct.
11. Relevant authorities may appoint investigators
(1) If arelevant authority—
(a) has reasonable cause to believe that an offence under this
Ordinance may have been committed; or
(b) for the purpose of considering whether to exercise any
power under section 21 or 42, has reason to inquire
whether a financial institution has contravened a
specified provision as defined by section 5(10) or a
provision specified in section 42(1),
the relevant authority may in writing direct one or more of the
persons specified in subsection (2) or, with the consent of the
Financial Secretary, appoint one or more other persons, to
investigate the matter.
(2) The specified persons are—

(@) in relation to the Monetary Authority, persons appointed
by the Financial Secretary under section 5A(3) of the
Exchange Fund Ordinance (Cap. 66);

(b) in relation to the Securities and Futures Commission, its
employees;

(c) in relation to the Insurance Authority, public officers
employed in the Office of the Commissioner of
Insurance; and

(d) in relation to the Commissioner, public officers
employed in the Customs and Excise Department.
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Clause 12 15Clause 2———2 Clause 12 16Clause2——2

12.

(3) The costs and expenses incurred by an investigator who—

(@) is appointed under subsection (1) with the consent of the
Financial Secretary; and

(b) is not a person specified in subsection (2),

may be paid out of moneys provided by the Legislative
Council.

(4) A relevant authority must provide an investigator with a copy
of its direction or appointment.

(5) Before first imposing any requirement on a person under
section 12(2), (3), (4) or (5), an investigator must produce a
copy of the relevant authority’s direction or appointment to
that person for inspection.

Powers of investigators to require production of records or
documents etc.

(1) This section applies to—

(@) a person in relation to whom an investigator is directed
or appointed to investigate any matter under section 11;

(b) a person whom an investigator has reasonable cause to
believe to be in possession of any record or document
that contains, or is likely to contain, information relevant
to an investigation under section 11; or

(c) a person whom an investigator has reasonable cause to
believe to be otherwise in possession of information
relevant to an investigation under section 11.

(2) An investigator may in writing require a person in relation to
whom this section applies to—

(@) produce, within the time and at the place specified in the
requirement, any record or document specified in the
requirement that—

(i) is or may be relevant to the investigation; and
(if) is in the person’s possession;

(b) attend before the investigator at the time and place
specified in the requirement, and answer any question
relating to any matter under investigation that may be
raised by the investigator;

(c) respond to any written question relating to any matter
under investigation that may be raised by the
investigator; and

(d) give the investigator all other assistance in connection
with the investigation that the person is reasonably able
to give.

(3) If a person produces a record or document in accordance with
a requirement imposed under subsection (2)(a), the
investigator may require the person to give an explanation or
further particulars in respect of the record or document.

(4) If a person gives any answer, response, explanation or
particulars in accordance with a requirement imposed under
subsection (2) or (3), the investigator may in writing require
the person to verify, within the time specified in the
requirement, the answer, response, explanation or particulars
by statutory declaration.

(5) If a person does not give any answer, response, explanation or
particulars in accordance with a requirement imposed under
subsection (2) or (3) for the reason that the information
concerned is not within the person’s knowledge or in the
person’s possession, the investigator may in writing require
the person to verify, within the time specified in the
requirement, that fact and reason by statutory declaration.

(6) A statutory declaration under subsection (4) or (5) may be
taken by the investigator.

ot rrelovont oo e othor dhan the Lopcinns
Autnority, —heitner —inis—section—noer—sectio 5o be
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(7)__ Neither this section nor section 11 is to be construed as
requiring a financial institution to disclose any information or
produce any record or document relating to the affairs of any
of its customers to an investigator who is directed or
appointed to investigate a matter by a relevant authority (other
requlatory authority) other than the relevant authority in
relation to the financial institution, unless—

(a) the customer is a person whom the investigator has
reasonable cause to believe may be able to give
information relevant to the investigation; and

(b) the other requlatory authority is satisfied, and certifies in
writing that it is satisfied, that the disclosure or
production is necessary for the purposes of the
investigation.

(8) An investigator—

(@ may make interim reports on the investigation to the
relevant authority; and

(b) must make interim reports on the investigation to the
relevant authority as soon as reasonably practicable after
being required by the relevant authority to do so.

(9 An investigator must, as soon as reasonably practicable after
he or she completes the investigation, make a final report on
the investigation to the relevant authority.

(10) A relevant authority may, with the consent of the Secretary for

Justice, publish a report made under this section.

Part 3Part-1
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13. Offences for non-compliance with requirements imposed under
section 12
(1) A person commits an offence if the person, without

)

©)

(4)

)

(6)

reasonable excuse, fails to comply with a requirement
imposed on the person under section 12(2), (3), (4) or (5).

A person who commits an offence under subsection (1) is
liable—

(@ on conviction on indictment to a fine of $200,000 and to
imprisonment for 1 year; or

(b) on summary conviction to a fine at level 5 and to
imprisonment for 6 months.

A person commits an offence if the person—

(@) in purported compliance with a requirement imposed on
the person under section 12(2) or (3), produces any
record or document, or gives any answer, response,
explanation or further particulars, that is or are false or
misleading in a material particular; and

(b) knows that, or is reckless as to whether, the record or
document, or the answer, response, explanation or
further particulars, is or are false or misleading in a
material particular.

A person who commits an offence under subsection (3) is
liable—

(@ on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

A person commits an offence if the person, with intent to
defraud, fails to comply with a requirement imposed on the
person under section 12(2), (3), (4) or (5).

A person commits an offence if the person, with intent to
defraud, produces any record or document, or gives any
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(8)

9)

(10)

answer, response, explanation or further particulars, that is or
are false or misleading in a material particular in purported
compliance with a requirement imposed on the person under
section 12(2) or (3).

A person commits an offence if, being a person who is an
employee of a financial institution or is employed to work for
a financial institution or is concerned in the management of a
financial institution, the person, with intent to defraud, causes
or allows the financial institution to fail to comply with a
requirement imposed on the financial institution under section
12(2), (3), (4) or (5).

A person commits an offence if, being a person who is an
employee of a financial institution or is employed to work for
a financial institution or is concerned in the management of a
financial institution, the person, with intent to defraud, causes
or allows the financial institution to produce any record or
document, or give any answer, response, explanation or
further particulars, that is or are false or misleading in a
material particular in purported compliance with a
requirement imposed on the financial institution under section
12(2) or (3).

A person who commits an offence under subsection (5), (6),
(7) or (8) is liable—

(@ on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 7 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

Despite anything in this Ordinance, no criminal proceedings
may be instituted against a person under subsection (1), (3),
(5), (6), (7) or (8) in respect of any conduct if—

(@) proceedings have previously been instituted against the
person for the purposes of section 14(2)(b) in respect of
the same conduct; and
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(b) those proceedings remain pending or because of the
previous institution of those proceedings, no proceedings
may again be lawfully instituted against the person for
the purposes of that section in respect of the same
conduct.

(11) A person is not excused from complying with a requirement
imposed on the person under section 12 only on the ground
that to do so might tend to incriminate the person.

(12) If a person is convicted by a court on a prosecution instituted
as a result of the findings of an investigation under section 11,
the court may order the person to pay to the relevant authority
the whole or a part of the costs and expenses of the
investigation and the relevant authority may recover the whole
or the part of the costs and expenses as a civil debt due to it.

(13) If a relevant authority receives an amount under an order
made under subsection (12) in respect of any of the costs and
expenses of an investigation, and all or any of the costs and
expenses have already been paid out of moneys provided by
the Legislative Council, the relevant authority must pay to the
Financial Secretary the amount received under the order to the
extent that it has already been paid out of moneys provided by
the Legislative Council.

Application to Court of First Instance relating to non-
compliance with requirements imposed under section 9 or 12

(1) If a person fails to comply with a requirement imposed by an
authorized person under section 9(3), (5), (9) or (10) or by an
investigator under section 12(2), (3), (4) or (5), the authorized
person or the investigator may apply by originating summons
to the Court of First Instance for an inquiry into the failure.

(2) On an application under subsection (1), the Court of First
Instance may—

(a) on being satisfied that there is no reasonable excuse for
the person not to comply with the requirement, order the
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(4)

person to comply with the requirement within the time
specified by the Court; and

(b) on being satisfied that the failure was without reasonable
excuse, punish the person, and any other person
knowingly involved in the failure, in the same manner as
if the person and that other person had been guilty of
contempt of court.

An originating summons under subsection (1) is to be in Form
No. 10 in Appendix A to the Rules of the High Court (Cap. 4
sub. leg. A).

Despite anything in this Ordinance, no proceedings may be
instituted against a person for the purposes of subsection
(2)(b) in respect of any conduct if—

(@ criminal proceedings have previously been instituted
against the person under section 10(1), (3), (5), (6), (7)
or (8) or 13(1), (3), (5), (6), (7) or (8) in respect of the
same conduct; and

(b) those criminal proceedings remain pending or because of
the previous institution of those criminal proceedings, no
criminal proceedings may again be lawfully instituted
against the person under that section in respect of the
same conduct.

15. Use of incriminating evidence in proceedings

1)

)

If an investigator requires a person to give an answer or
response to a question or to give an explanation or further
particulars under section 12(2) or (3), the investigator must
ensure that the person has first been informed or reminded of
the limitations imposed by subsection (2) on the admissibility
in evidence of the requirement and of the question and answer
or response, or the explanation or further particulars.

Despite anything in this Ordinance and subject to subsection

(3)—

16.

17.

©)

(a) if an investigator requires a person to give an answer or
response to a question or to give an explanation or
further particulars under section 12(2) or (3); and

(b) the answer or response, or the explanation or further
particulars, might tend to incriminate the person and the
person so claims before giving the answer or response or
giving the explanation or further particulars,

the requirement and the question and answer or response, or
the explanation or further particulars, are not admissible in
evidence against the person in criminal proceedings in a court
of law.

Subsection (2) does not apply to criminal proceedings in
which the person is charged with an offence under section
13(2), (3), (5), (6), (7) or (8), or under Part V of the Crimes
Ordinance (Cap. 200), or for perjury, in respect of the answer
or response, or the explanation or further particulars.

Lien claimed on records or documents

If a person claims a lien on any record or document in the person’s
possession that is required to be produced under this Part—

(@) the lien does not affect the requirement to produce the
record or document;

(b) no fees are payable for or in respect of the production;
and

(c) the production does not affect the lien.

Magistrate’s warrants

«))

If a magistrate is satisfied by information on oath laid by an
investigator, a person authorized under section 9(12), or an
employee or staff member of a relevant authority that there
are reasonable grounds to suspect that there is, or is likely to
be, on premises specified in the information any record or
document that may be required to be produced under this Part,
the magistrate may issue a warrant authorizing a person
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specified in the warrant, a police officer, and any other person (it) preventing interference with the record or
as may be necessary to assist in the execution of the warrant, document.
to— (4) Any record or document removed under subsection (1) may
(@) enter the premises, if necessary by force, at any time be retained—
within the period of 7 days beginning on the date of the (@) for a period not exceeding 6 months beginning on the
warrant; and day of its removal; or
(b) search for, seize and remove any record or document (b) if the record or document is or may be required for the
tha_t the person specified in the warrant or the po_llce purpose of any criminal proceedings or any proceedings
officer has reasonable cause to believe may be required under this Ordinance, for any longer period that may be
to be produced under this Part. necessary for the purpose of those proceedings.
(2) If an authorized person has reasonable cause to believe that a (5) If an authorized person removes any record or document
person found on the premises is employed in connection with under this section, the authorized person must, as soon as
a business that is or has been carried on on the premises, the reasonably practicable after the removal, give a receipt for the
authorized person may require that person to produce for record or document.
examination any record or document that— )
. ) ) (6) An authorized person who has removed any record or
(@) isin the possession of that person; and document under this section may permit any person who
(b) the authorized person has reasonable cause to believe would be entitled to inspect the record or document but for the
may be required to be produced under this Part. removal to inspect it and to make copies or otherwise record
(3) An authorized person may, in relation to any record or details of it at all reasonable times.
document required to be produced under subsection (2)— (7) An authorized person who enters any premises under this
(a) prohibit any person found on the premises from— section must, if required, produce the warrant for inspection.
(i) removing the record or document from the (8) Section 102 of the Criminal Procedure Ordinance (Cap. 221)
premises: applies to any property that has by virtue of this section come
. ) ) ) ) into the possession of a relevant authority, as it applies to

(if) erasing anything from, adding anything to or property that has come into the possession of the police.
otherwise altering anything in, the record or . .
document: or (9) A person commits an offence if the person—

(iii) otherwise interfering in any manner with, or (@) without reasonable excuse, fails to comply with a
causing or permitting any other person to interfere requirement or proh!bltlon imposed on the person under
with, the record or document; or subsection (2) or (3); or

(b) take any other step that appears to the authorized person (b) obstructs an authorized person exercising a power
to be necessary for— conferred by subsection (2) or (3).
(i) preserving the record or document; or (10) A person who commits an offence under subsection (9) is

liable—
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(@) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

(11) In this section—

authorized person (JE#Z#£ A) means a person authorized by a
warrant issued under subsection (1) to carry out the acts set
out in paragraphs (a) and (b) of that subsection.

18. Production of information in information systems etc.

(1) If any information or matter contained in a record or
document is recorded otherwise than in a legible form but is
capable of being reproduced in a legible form, any person who
is empowered to require the production of the record or
document under this Part is also empowered to require the
production of a reproduction of the recording of the
information or matter, or the relevant part of the recording, in
a legible form.

(2) If any information or matter contained in a record or
document is recorded in an information system, any person
who require the production of the record
or document under this Part is also empowered to require the
production of a reproduction of the recording of the
information or matter, or the relevant part of the recording, in
a form that enables the information or matter to be reproduced
in a legible form.

(3) Inthis section—

information system (&&fl-2##) has the meaning given by section
2(1) of the Electronic Transactions Ordinance (Cap. 553).

19. Inspection of records and documents seized etc.

(1) If an authorized person or an investigator has taken possession
of any record or document under this Part, the authorized
person or the investigator must permit any other person who

20.

)

would be entitled to inspect the record or document had the
authorized person or the investigator not taken possession of it
under this Part to inspect it and to make copies or otherwise
record details of it at all reasonable times.

A person who gives a permission under subsection (1) may
impose any reasonable condition as to security or otherwise
that the person thinks fit.

Destruction of documents etc.

«))

(2)

A person commits an offence if the person destroys, falsifies,
conceals or otherwise disposes of, or causes or permits the
destruction, falsification, concealment or disposal of, any
record or document that the person is required by an
authorized person or an investigator to produce under this
Part, with intent to conceal, from the authorized person or the
investigator, facts or matters capable of being disclosed by the
record or document.

A person who commits an offence under subsection (1) is
liable—

(@ on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.
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authority may further order the financial institution to pay a
Part 4 daily pecuniary penalty not exceeding $100,000 for each day
on which the failure continues after the date specified in the
Disciplinary Actions by Relevant Authorities order as being the date by which the remedial action must be
taken.
21. Relevant authorities may take disciplinary actions (5) The Court of _First Instance may, on an ¢tju;,p[icaﬁon Of a
(1) Subject to sections 22 and 23, if a financial institution reIevant_ authority made in the manner specified in subsection
contravenes a specified provision as defined by section 5(10), (6), register an order to pay a pecuniary penalty made under
the relevant authority may exercise any one or more of the subsection (1) or (4) in the Court of First Instance and the
powers specified in subsection (2). order is, on registration, to be regarded for all purposes as an
- order of the Court of First Instance made within the civil
(2) The specmeq powers' are— . o jurisdiction of the Court of First Instance for the payment of

(a) to publicly reprimand the financial institution; money.

(b) to order the financial institution to take, by a date (6) For the purpose of making an application under subsection
specified by the relevant authority, any action specified (5), the relevant authority must produce to the Registrar of the
by the relevant authority for the purpose of remedying High Court a notice in writing requesting that the order be
the contravention; and registered, together with the original and a copy of the order.

(c) to order the financial institution to pay a pecuniary (7) A relevant authority must pay into the general revenue any
penalty not exceeding the amount that is the greater of— pecuniary penalty received by it under an order made under
(i) $10,000,000; or this section.

(i) 3 times the amount of the profit gained, or costs (8) If arelevant authority has exercised a power under subsection
avoided, by the financial institution as a result of (1) in respect of a financial institution, the relevant authority
the contravention. may digclose to the_ public details of its decision, the_ reasons

(3) A financial institution that is ordered to pay a pecuniary Ig{at\{;/]hlig tagecaiims'on was made, and any material facts
penalty under this section must pay the penalty to the relevant 9 '

authority within— S

(@) 30 days: or Government

(b) any longer period that the relevant authority may specify 22.  Procedural requirements in respect of exercise of powers under
by notice under section 22(2), section 21

afte( the order has taken effect as a specified decision under (1) A relevant authority may only exercise its powers under

section 74. sgectior_l 21 in_ respect of a financial institu_tion after giving the

(4) If a financial institution fails to comply with an order to take financial institution a reasonable opportunity to be heard.

remedial action made under subsection (1), the relevant
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(2) If a relevant authority exercises a power under section 21 in
respect of a financial institution, the relevant authority must
inform the financial institution of its decision by notice in
writing.

(3) A notice under subsection (2) must include—

(a) astatement of the reasons for the decision;

(b) in so far as applicable, the terms in which the financial
institution is reprimanded under the decision;

(c) in so far as applicable, the action that the financial
institution is required to take under the decision;

(d) in so far as applicable, the amount of any pecuniary
penalty imposed under the decision and, if the penalty is
to be paid within a period other than that specified in
section 21(3)(a), the period within which it is required to
be paid; and

(e) astatement that the financial institution may apply to the
Review Tribunal for a review of the decision.

Guidelines on how relevant authorities exercise power to
impose pecuniary penalty

(1) A relevant authority must, before it first exercises its power to
impose a pecuniary penalty referred to in section 21(2)(c),
publish in the Gazette and in any other manner that it
considers appropriate, guidelines to indicate the manner in
which it proposes to exercise that power.

(2) In exercising its power to impose a pecuniary penalty referred
to in section 21(2)(c), the relevant authority must have regard
to the guidelines published by it under subsection (1).

(3) Guidelines published under subsection (1) are not subsidiary
legislation.
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Part5h

Regulation of Operation of Money Service
[see separate document for Part 5]
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Part 6

Anti-Money Laundering and Counter-Terrorist
Financing (Financial Institutions) Review Tribunal

Division 1
Interpretation

53. Interpretation of Part 6
In this Part—

application for review (78 1% Hi %) means an application made
under section 58(1);

parties (£% ), in relation to a review, means—
(@) the specified authority that made the specified decision
in question; and
(b) the person who makes the application for review;

review (7 %) means a review of a specified decision by the
Tribunal under section 59(1);

Secretary (f&7£) means the Secretary for Financial Services and
the Treasury;

specified authority (JEFH & &) —

(@ in relation to a specified decision falling within
paragraph (a) of the definition of specified decision,
means the Monetary Authority;

(b) in relation to a specified decision falling within
paragraph (b) of the definition of specified decision,
means the Securities and Futures Commission;

(c) in relation to a specified decision falling within
paragraph (c) of the definition of specified decision,
means the Insurance Authority; and
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(d)

in relation to a specified decision falling within
paragraph (d) of the definition of specified decision,
means the Commissioner;

specified decision (}gHHH &) means—

(a)
(b)
(©)
(d)

a decision of the Monetary Authority to exercise any of
the powers under section 21;

a decision of the Securities and Futures Commission to
exercise any of the powers under section 21;

a decision of the Insurance Authority to exercise any of
the powers under section 21;

a decision of the Commissioner—
(i) to exercise any of the powers under section 21;
(if) to impose a licence condition under section 30;

(iii)  to refuse to grant a licence under section 30;
(iv) to amend or impose a licence condition under

section 31;
(v) to refuse to renew a licence under section 31;

(vi) to amend or impose a licence condition under

section 32;

(vii) to revoke or suspend a licence under section 34;
(viii) to refuse to give approval to a person becoming a

director of a licensee under section 35;

(ix) to refuse to give approval to a person becoming an

ultimate owner of a licensee under section 36;

(X) to refuse to give approval to a person becoming a
partner in a partnership that is a licensee under
section 37;

(xi) to refuse to grant an application to add new

premises to a licence under section 38;-0¢

(xia) to refuse to grant an application to operate a money

service at particular premises under section 38A; or
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(xii) to exercise any of the powers under section 42;

Tribunal (% #{ & ) means the Anti-Money Laundering and

Counter-Terrorist Financing (Financial Institutions) Review
Tribunal established by section 54.

Division 2

Anti-Money Laundering and Counter-Terrorist Financing

(Financial Institutions) Review Tribunal

54, Establishment of Tribunal

M)

)

@)

There is established a tribunal to be known as the *“Anti-
Money Laundering and Counter-Terrorist Financing
(Financial Institutions) Review Tribunal” in English and “FT
YRS R T EEEE ( SRR ) BIRESUR” in
Chinese.

The Tribunal has jurisdiction to review specified decisions
and to hear and determine any question or issue arising out of
or in connection with any review, in accordance with this Part
and Schedule 4.

If the Secretary considers it appropriate to do so, the Secretary
may establish additional tribunals for the purposes of any
reviews, and the provisions of this Ordinance apply, with
necessary modifications, to each of those additional tribunals
as they apply to the Tribunal.

55. Composition of Tribunal

M)

)

Except as otherwise provided in Schedule 4, the Tribunal
consists of—

(@) achairperson; and

(b) 2 other members,

appointed by the Secretary.

The chairperson of the Tribunal must be a person who—

56.

57.

58.

(@) s eligible for appointment as a judge of the High Court
under section 9 of the High Court Ordinance (Cap. 4);
and

(b) is not a public officer or is a public officer by virtue only
of being the chairperson of a board or tribunal
established under an Ordinance.

Chairperson and other members of Tribunal may be paid fees

(1) The chairperson and other members of the Tribunal may be
paid a fee for their services in an amount that the Secretary
considers appropriate.

(2) The amounts payable under this section are a charge on the
general revenue.

Schedule 4 has effect
(1) Schedule 4 has effect with respect to the Tribunal.

(2) The Secretary may, by notice published in the Gazette, amend
Schedule 4.

Application for review of specified decisions

(1) A person who is aggrieved by a specified decision made in
relation to the person may apply to the Tribunal for a review
of the decision within the period ending 21 days after the
notice informing the person of the decision has been sent.

(2) Despite subsection (1) and subject to subsection (3), on an
application by a person who is aggrieved by a specified
decision—

(@) the Tribunal may by order extend the time within which
an application for review of the specified decision may
be made under subsection (1); and

(b) on the making of the order, the time within which the
application may be made under subsection (1) is
extended accordingly.



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 5—Division 2Rart-1

Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 5—Division 2Part-1

Clause 31

36Clause 2———2

Clause 30 35Clavse2——2

(3) The Tribunal may only grant an extension under subsection
(2)—

(a) after the applicant and the specified authority have been
given a reasonable opportunity to be heard; and

(b) ifitis satisfied that there is a good cause for granting the
extension.

(4) An application for review—

(@ must be in writing; and
(b) must state the grounds for the application.

(5) The Tribunal must, as soon as reasonably practicable after
receiving an application for review, send a copy of the
application to the specified authority.

59. Determination of review by Tribunal

M)

)

®)

The Tribunal may determine a review of a specified decision

by—

(@) confirming, varying or setting aside the decision and, if
the decision is set aside, substituting for the decision any
other decision that the Tribunal considers appropriate; or

(b) remitting the matter to the specified authority with any
directions it considers appropriate.

If the Tribunal varies, or substitutes any other decision for, a
specified decision under subsection (1)(a), the decision as
varied or the other decision substituting for the specified
decision may be any decision (whether more or less onerous
than the decision varied or substituted) that the specified
authority had power to make in respect of the person who
makes the application for review in question, whether or not
under the same provision as that under which the specified
decision has been made.

In reviewing a specified decision, the Tribunal must give the
parties to the review a reasonable opportunity to be heard.

(4) For the purposes of proceedings before the Tribunal, matters

of fact are to be established on a balance of probabilities.

60. Powers of Tribunal
(1) Subject to Schedule 4, the Tribunal may, for the purposes of a

review, on its own initiative or on the application of any party
to the review—

(@) receive and consider any material by way of oral
evidence, written statements or documents, whether or
not the material would be admissible in a court of law;

(b) determine the manner in which any material mentioned
in paragraph (a) is received;

(c) by notice in writing signed by the chairperson of the
Tribunal, require a person to attend before it at any
sitting and to give evidence and produce any article,
record or document in the person’s possession or control
relating to the subject matter of the review;

(d) administer oaths;

(e) examine or cause to be examined on oath or otherwise a
person attending before it and require the person to
answer truthfully any question that the Tribunal
considers appropriate for the purpose of the review;

(f) order a witness to provide evidence for the purpose of
the review by affidavit;

(g) order a person not to publish or otherwise disclose any
material the Tribunal receives;

(h) prohibit the publication or disclosure of any material the
Tribunal receives at any sitting, or any part of a sitting,
that is held in private;

(i) stay any of the proceedings in the review on any grounds
and on any terms and conditions that it considers
appropriate having regard to the interests of justice; and

(J) determine the procedure to be followed in the review.
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(2) A person commits an offence if the person, without
reasonable excuse—

(@) fails to comply with an order, notice, prohibition or
requirement of the Tribunal made, given or imposed
under subsection (1);

(b) disrupts any sitting of the Tribunal or otherwise
misbehaves during any sitting of the Tribunal;

(c) having been required by the Tribunal under subsection
(1) to attend before the Tribunal, leaves the place where
the person’s attendance is so required without the
permission of the Tribunal;

(d) hinders or deters any person from attending before the
Tribunal, giving evidence or producing any article,
record or document, for the purpose of a review;

(e) threatens, insults or causes any loss to be suffered by any
person who has attended before the Tribunal, on account
of that attendance; or

(f) threatens, insults or causes any loss to be suffered by the
chairperson, or any other member, of the Tribunal at any
time on account of the performance of the chairperson’s
or member’s functions in that capacity.

(3) A person who commits an offence under subsection (2) is
liable—

(@ on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

(4) A person is not excused from complying with an order, notice,

prohibition or requirement of the Tribunal made, given or
imposed under subsection (1) only on the ground that to do so
might tend to incriminate the person.

61.

62.

Use of incriminating evidence given under compulsion

(1) This section applies to any evidence, answer or information
given or provided by a person in accordance with a
requirement or order of the Tribunal imposed or made under
section 60(1)(c), (e) or (f).

(2) Despite anything in this Ordinance and subject to subsection
(3), neither the evidence, answer or information given or
provided by the person nor the requirement or order imposed
or made by the Tribunal is admissible in evidence against the
person in criminal proceedings in a court of law.

(3) Subsection (2) does not apply to criminal proceedings in
which the person is charged with an offence under section
60(2)(a), or under Part V of the Crimes Ordinance (Cap. 200),
or with perjury, in respect of the evidence, answer or
information.

Contempt dealt with by Tribunal

(1) The Tribunal has the same powers as the Court of First
Instance to punish for contempt.

(2) Without limiting the powers of the Tribunal under subsection
(1), the Tribunal has the same powers as the Court of First
Instance to punish for contempt, as if it were contempt of
court, a person who, without reasonable excuse, engages in
any conduct falling within section 60(2)(a), (b), (c), (d), (e) or
().

(3) The Tribunal must, in the exercise of its powers to punish for
contempt under this section, adopt the same standard of proof
as the Court of First Instance in the exercise of the same
powers to punish for contempt.

(4) Despite anything in this Ordinance—

(@ no power may be exercised under this section to
determine whether to punish a person for contempt in
respect of any conduct if—
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63.

64.

(b)

(i) criminal proceedings have previously been
instituted against the person under section 60(2) in
respect of the same conduct; and

(i) those criminal proceedings remain pending or
because of the previous institution of those
criminal proceedings, no criminal proceedings may
again be lawfully instituted against the person
under that section in respect of the same conduct;
and

no criminal proceedings may be instituted against a
person under section 60(2) in respect of any conduct if—

(i) any power has previously been exercised under this
section to determine whether to punish the person
for contempt in respect of the same conduct; and

(ii)  proceedings arising from the exercise of that power
remain pending or because of the previous exercise
of that power, no power may again be lawfully
exercised under this section to determine whether
to punish the person for contempt in respect of the
same conduct.

Privileged information

This Part and Schedule 4 do not require an authorized institution,
acting as the banker or financial adviser of a person who makes an
application for review, to disclose information in relation to the
affairs of any of its customers other than that person.

Costs

(1) The Tribunal may, in relation to a review, by order award to—

(@)

(b)

any person whose attendance, whether or not as a
witness, has been necessary or required for the purposes
of the review; or

any party to the review,
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65.

any sum that it considers appropriate in respect of the costs
reasonably incurred by the person, or the party, in relation to
the review and the application for review in question.

(2) Costs awarded under subsection (1) must be paid by, and are
recoverable as a civil debt from—

(a) if they are awarded to a person under subsection (1)(a),
any party to the review that the Tribunal considers
appropriate; or

(b) if they are awarded to a party to the review under
subsection (1)(b), the other party to the review.

(3) Order 62 of the Rules of the High Court (Cap. 4 sub. leg. A)
applies to the award of costs, and to the taxation of any costs
awarded, by the Tribunal under subsection (1).

Notification of Tribunal determinations

(1) The Tribunal must, as soon as reasonably practicable after
completing a review, deliver—

(a) its determination and the reasons for the determination;
and

(b) any order made under section 64 in relation to the review
and the reasons for the order.

(2) If asitting, or any part of a sitting, of the Tribunal relating to a
review is held in private, the Tribunal may by order prohibit
the publication or disclosure of—

(a) its determination, or the reasons for the determination,
referred to in subsection (1)(a), or any part of the
determination or reasons; or

(b) an order, or the reasons for an order, referred to in
subsection (1)(b), or any part of such an order or any
part of the reasons for such an order.

(3) A person commits an offence if the person, without
reasonable excuse, fails to comply with an order of the
Tribunal made under subsection (2).
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(4) A person who commits an offence under subsection (3) is
liable—
(@ on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or
(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.
66. Form and proof of orders of Tribunal

67.

68.

1)
)

An order made by the Tribunal must be recorded in writing
and be signed by the chairperson of the Tribunal.

A document purporting to be an order of the Tribunal signed
by the chairperson of the Tribunal is, in the absence of
evidence to the contrary, presumed to be an order of the
Tribunal duly made and signed, without proof of its making,
or proof of signature, or proof that the person signing the
order was in fact the chairperson of the Tribunal.

Orders of Tribunal may be registered in Court of First Instance

M)

)

After receiving a notice in writing given by the Tribunal in the
manner prescribed by rules made by the Chief Justice under
section 75, the Court of First Instance may register an order of
the Tribunal in the Court of First Instance.

An order registered under subsection (1) is to be regarded for
all purposes as an order of the Court of First Instance made
within the jurisdiction of that Court.

Applications for stay of execution of specified decisions

M)

)

Subject to subsections (2) and (3), the making of an
application for review does not by itself operate as a stay of
execution of the specified decision to which the application
relates.

A person who makes an application for review or an
application under section 58(2) may, at any time before the
review or the application is determined by the Tribunal, apply
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69.

70.

to the Tribunal for a stay of execution of the specified
decision to which the application relates.

The Tribunal must, as soon as reasonably practicable after
receiving an application under subsection (2), conduct a
hearing to determine the application.

The Tribunal may by order grant the stay subject to any
condition as to costs, payment of money into the Tribunal or
other matters that the Tribunal considers appropriate.

Applications for stay of execution of determinations of Tribunal

)

)

A party to a review may, at any time after the determination of
the review by the Tribunal, apply to the Tribunal for a stay of
execution of the determination.

On an application under subsection (1), the Tribunal may by
order grant the stay subject to any condition as to costs,
payment of money into the Tribunal or other matters that the
Tribunal considers appropriate.

Division 3

Appeals to Court of Appeal

Appeal to Court of Appeal with leave

)

)
©)

Subject to subsection (2), if a party to a review is dissatisfied
with the determination of the review, the party may appeal to
the Court of Appeal against the determination on a question of
law or a question of fact or a question of mixed law and fact.

No appeal may be made under subsection (1) unless leave to
appeal has been granted by the Court of Appeal.

Leave to appeal for the purpose of subsection (2) may be
granted—

(@) in respect of a particular issue arising out of the
determination; and
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(b) subject to any condition that the Court of Appeal
considers necessary in order to secure the just,
expeditious and economical disposal of the appeal.
(4) Leave to appeal for the purpose of subsection (2) may only be

granted if the Court of Appeal is satisfied that—
(a) the appeal has a reasonable prospect of success; or

(b) there is some other reason in the interests of justice why
the appeal should be heard.

71. Powers of the Court of Appeal

1)

)

@)

The Court of Appeal may, in relation to an appeal against a
determination of the Tribunal—

(a) allow the appeal;
(b) dismiss the appeal;

(c) vary or set aside the determination and, if the
determination is set aside, substitute for the
determination any other determination that it considers
appropriate; or

(d) remit the matter to the Tribunal or to the specified
authority with any directions it considers appropriate.

If the Court of Appeal varies, or substitutes any other
determination for, a determination under subsection (1)(c), the
determination as varied or the other determination substituting
for the determination may be any determination (whether
more or less onerous than the determination varied or
substituted) that the Tribunal had power to make in respect of
the review in question, whether or not under the same
provision as that under which the determination has been
made.

In an appeal under this section, the Court of Appeal may make
any order for payment of costs as it considers appropriate.
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72.

73.

74.

No stay of execution of Tribunal’s determination on appeal

)

)

©)

Without prejudice to section 69, the lodging of an appeal
under section 70 does not by itself operate as a stay of
execution of the determination of the Tribunal appealed
against.

If an appeal is lodged under section 70, the Court of Appeal
may, on an application made to it by any party to the review,
order a stay of execution of the determination of the Tribunal
appealed against.

The Court of Appeal may, when making an order under
subsection (2), impose any condition that the Court of Appeal
considers appropriate, including conditions as to costs and
payment of money into the Tribunal.

No other right of appeal

Subject to section 50 of the High Court Ordinance (Cap. 4) and
section 70, the determination of the Tribunal is final and is not
subject to appeal.

Division 4

Miscellaneous

Time when specified decisions take effect

)

Except as otherwise provided in this Ordinance, a specified
decision takes effect—

(@ where, before the expiry of the period of 21 days
specified in section 58(1), the person in relation to whom
the decision is made notifies the specified authority in
writing that the person will not apply for a review of the
decision, at the time the person so notifies the specified
authority;

(b) where, within the period of 21 days specified in section
58(1), the person neither notifies the specified authority
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that the person will not apply for a review of the
decision nor applies for a review of the decision, at the
time the period expires; or

(c) where the person applies for a review of the decision

within the period of 21 days specified in section 58(1)—

(i) if the decision is confirmed by the Tribunal, at the
time the decision is so confirmed;

(ii) if the decision is varied, or substituted by another
decision, by the Tribunal, at the time the decision is
varied or substituted, subject however to the terms
of the variation or substitution; or

(iii) if the application is withdrawn, at the time the
application is withdrawn.

(2) Despite subsection (1), the specified authority may, if it
considers it appropriate in the public interest to do so in
relation to a specified decision, specify in the notice in respect
of the decision any time, other than that at which the decision
is apart from this subsection to take effect, as the time at
which the decision is to take effect, in which case the decision
takes effect at the time so specified.

75. Power of Chief Justice to make rules

The Chief Justice may make rules—

(@) providing for matters relating to the registration of an
order of the Tribunal in the Court of First Instance under
section 67(1); or

(b) regulating the procedure for the hearing of appeals under
section 70.

Clause 42 46Clause 2—— 2
Part 7
Miscellaneous Provisions
76. Regulations by Chief Executive in Council

77,

1)

)

The Chief Executive in Council may make regulations for the
better carrying out of the provisions and purposes of this
Ordinance (except Part 5).

Without limiting subsection (1), the regulations may include
any savings, transitional, incidental, supplemental, evidential
and consequential provisions (whether involving the
provisions of any principal legislation or provisions of any
subsidiary legislation).

Standard of proof

If it is necessary for a relevant authority to establish or to be
satisfied, for the purposes of any provision of this Ordinance (other
than provisions relating to criminal proceedings or to an offence),
that—

(@ aperson has contravened—
(i) any provision of any Ordinance;

(if) any notice or requirement given or imposed under
any Ordinance;

(ili) any of the conditions of any licence under this
Ordinance; or

(iv) any other condition imposed under this Ordinance;
(b) a person has been responsible for an unlawful act or
omission;

(c) a person has assisted, counselled, procured or induced
any other person to do anything which results in the
occurrence of any of the matters referred to in paragraph

(@) or (b);
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78.

(d) a person has been concerned in, or a party to, anything
which results in the occurrence of any of the matters
referred to in paragraph (a) or (b);

(e) a person has attempted, or conspired with any other
person, to commit anything which results in the
occurrence of any of the matters referred to in paragraph
(@) or (b); or

(f) any of the matters referred to in paragraphs (a), (b), (c),
(d) and (e) might occur,

it is sufficient for the relevant authority to establish, or to be
satisfied as to, the matter referred to in paragraph (a), (b), (c), (d),
(e) or (f), as the case requires, on the standard of proof applicable to
civil proceedings in a court of law.

Prosecution of offences by relevant authorities

M)

)

®)

A relevant authority may prosecute an offence under this
Ordinance, or an offence of conspiracy to commit such an
offence, in its own name but if a relevant authority so
prosecutes, the offence must be tried before a magistrate as an
offence that is triable summarily.

For the purpose of the prosecution of an offence mentioned in
subsection (1), an employee or staff member of the relevant
authority who is not qualified to practise as a barrister or to
act as a solicitor under the Legal Practitioners Ordinance
(Cap. 159)—

(a) may appear and plead before a magistrate in any case of
which the employee or member has charge; and

(b) has, in relation to the prosecution, all the other rights of
a person qualified to practise as a barrister or to act as a
solicitor under that Ordinance.

This section does not derogate from the powers of the
Secretary for Justice in respect of the prosecution of criminal
offences.
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79.

80.

Giving of notices by relevant authorities

)

)

©)

(4)

A notice or other document (however described) authorized or
required to be given or sent by the Commissioner to a licensee
under this Ordinance is to be regarded for all purposes as duly
given or sent if it is left at, or sent by post to, the premises or
any of the premises specified in the licensee’s licence as
premises at which the licensee may operate a money service.

Section 55 of the Insurance Companies Ordinance (Cap. 41)
applies, with necessary modifications, in relation to the giving
or sending of a notice or other document (however described)
authorized or required to be given or sent by the Insurance
Authority to a person under this Ordinance as it applies in
relation to the giving or serving of a notice or other document
referred to in that section.

Section 134 of the Banking Ordinance (Cap. 155) applies,
with necessary maodifications, in relation to the giving or
sending of a notice or other document (however described)
authorized or required to be given or sent by the Monetary
Authority to a person under this Ordinance as it applies in
relation to the serving of a notice referred to in that section.

Section 400 of the Securities and Futures Ordinance (Cap.
571) applies, with necessary modifications, in relation to the
giving or sending of a notice or other document (however
described) authorized or required to be given or sent by the
Securities and Futures Commission to a person under this
Ordinance as it applies in relation to the issuing or serving of
a notice, direction or other document referred to in that
section.

Legal professional privilege

M)

Subject to subsection (2), this Ordinance does not affect any
claims, rights or entitlements that would, apart from this
Ordinance, arise on the ground of legal professional privilege.
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(2) Subsection (1) does not affect any requirement under
this Ordinance to disclose the name and address of a client of
a legal practitioner (whether or not the legal practitioner is
qualified in Hong Kong to practise as counsel or to act as a
solicitor).

Transitional provision with regard to money changers and
remittance agents carrying on business before commencement
of this Ordinance

(1) A person whose name was entered in the register maintained
under section 24B(2) of the pre-amended Organized and
Serious Crimes Ordinance as a money changer immediately
before the commencement date is, on that date, deemed to
have been granted a licence to operate a money service at all
the premises entered in the register immediately before that
date as premises at which the person carries on business as a
money changer, and this Ordinance applies to the person
accordingly.

(2) A person whose name was entered in the register maintained
under section 24B(2) of the pre-amended Organized and
Serious Crimes Ordinance as a remittance agent immediately
before the commencement date is, on that date, deemed to
have been granted a licence to operate a money service at all
the premises entered in the register immediately before that
date as premises at which the person provides a service as a
remittance agent, and this Ordinance applies to the person
accordingly.

(3) A licence deemed to have been granted under subsection (1)
or (2) remains in force—

(@) until the expiry of the period of 60 days beginning on the
commencement date; or

(b) if the person has applied for a licence under section 30
before the expiry of that period, until—

(i) the licence is granted;

(i) the Commissioner’s decision to refuse to grant a
licence takes effect; or
(iif)  the application is withdrawn,
whichever is the earliest.
(4) In this section—

commencement date (4% H Hf) means the date of commencement
of this Ordinance;

money changer (#4214 p4) has the meaning given by section
24A of the pre-amended Organized and Serious Crimes
Ordinance;

pre-amended Organized and Serious Crimes Ordinance ({£z] i
1y € AH A% ) B B SR TT R ) ) means the Organized and
Serious Crimes Ordinance (Cap. 455) in force immediately
before the commencement date;

remittance agent (fEZL{CEE A) has the meaning given by section
24A of the pre-amended Organized and Serious Crimes
Ordinance.
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Part 8
Consequential and Related Amendments
Division 1
Enactments Amended

82. Enactments amended

The enactments specified in Divisions 2, 3, 4, 5 and 6 are amended
as set out in those Divisions.

Division 2
Amendment to Insurance Companies Ordinance (Cap. 41)

83. Section 53A amended (Secrecy)
After section 53A(3)(f)—
Add

“(fa) by the |Insurance Authority to the Anti-Money
Laundering and Counter-Terrorist Financing (Financial
Institutions) Review Tribunal established under section
54 of the Anti-Money Laundering and Counter-Terrorist
Financing (Financial Institutions) Ordinance ( of
2010);”.

Division 3
Amendment to Post Office Ordinance (Cap. 98)

84. Section 7 amended (Exemption from liability)
Section 7(4)—
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Repeal
everything after “any other postal”
Substitute

“authority—

(@ all liability of the Government in respect of the
money order, telegraph money order, postal order
or postal note ceases; and

(b) except in the case of fraud or wilful misbehaviour
and except as provided under the Anti-Money
Laundering and Counter-Terrorist Financing
(Financial Institutions) Ordinance (  of 2010), no
officer of the Post Office is to be liable in respect
of the money order, telegraph money order, postal
order or postal note after the payment.”.

Division 4
Amendment to Banking Ordinance (Cap. 155)

85. Section 120 amended (Official secrecy)
After section 120(5)(da)—
Add

“(db) to the disclosure of information to the Anti-Money
Laundering and Counter-Terrorist Financing (Financial
Institutions) Review Tribunal established under section
54 of the Anti-Money Laundering and Counter-Terrorist
Financing (Financial Institutions) Ordinance ( of
2010);”.
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Division 5 “(ea) to the Anti-Money Laundering and Counter-Terrorist
Financing (Financial Institutions) Review Tribunal
Amendment to Organized and Serious Crimes Ordinance established under section 54 of the Anti-Money
(Cap. 455) Laundering and Counter-Terrorist Financing (Financial
' Institutions) Ordinance ( of 2010);”.
86. Part IVA repealed 89. Schedule 1 amended (Interpretation and general provisions)
Part IVA— Schedule 1, Part 1, section 1, definition of relevant provisions, after
Repeal the Part. paragraph (C)—
Add

Division 6 . . :
“(d) Part 2 (except section 6) of the Anti-Money Laundering
and Counter-Terrorist Financing (Financial Institutions)

Amendments to Securities and Futures Ordinance (Cap. Ordinance (  of 2010);”

571)

86A. Section 130 amended (Suitability of premises for keeping
records or documents)

Section 130(1), after “under this Ordinance”—

Add
“or the Anti-Money Laundering and Counter-Terrorist
Financing (Financial Institutions) Ordinance ( of 2011)".

87. Section 180 amended (Supervision of intermediaries and their
associated entities)

After section 180(2)(a)—
Add

“(ba) any provision of Part 2 (except section 6) of the Anti-
Money Laundering and Counter-Terrorist Financing

(Financial Institutions) Ordinance ( of 2010);”.
88. Section 378 amended (Preservation of secrecy, etc.)
After section 378(3)(d)—

Add
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Schedule 1 [s. 2]

Interpretation

Part 1

In this Ordinance—
currency (&%) includes a cheque and a traveller’s cheque;

document (3Z{4-) has the meaning given by section 1 of Part 1 of
Schedule 1 to the Securities and Futures Ordinance (Cap.
571);

function (f%#E) includes power and duty;
money (<& #%) means money in whatever form or currency;

money changing service (& #AfR7%) means a service for the
exchanging of currencies that is operated in Hong Kong as a
business, but does not include such a service that is operated
by a person who manages a hotel if the service—

(a) is operated within the premises of the hotel primarily for
the convenience of guests of the hotel; and

(b) consists solely of transactions for the purchase by that
person of non-Hong Kong currencies in exchange for
Hong Kong currency;

money laundering (}t$%) means an act intended to have the effect
of making any property—

(a) that is the proceeds obtained from the commission of an
indictable offence under the laws of Hong Kong, or of
any conduct which if it had occurred in Hong Kong
would constitute an indictable offence under the laws of
Hong Kong; or

(b) that in whole or in part, directly or indirectly, represents
such proceeds,

not to appear to be or so represent such proceeds;
money service (5 #ER75) means—

(a) amoney changing service; or

(b) aremittance service;
property (B4 z) includes—

(@) money, goods, choses in action and land, whether in
Hong Kong or elsewhere; and

(b) obligations, easements and every description of estate,
interest and profit, present or future, vested or
contingent, arising out of or incident to property as
defined in paragraph (a);

record (##%) has the meaning given by section 1 of Part 1 of
Schedule 1 to the Securities and Futures Ordinance (Cap.
571);

remittance service (K1) means a service of one or more of
the following that is operated in Hong Kong as a business—

(@) sending, or arranging for the sending of, money to a
place outside Hong Kong;

(b) receiving, or arranging for the receipt of, money from a
place outside Hong Kong;

(c) arranging for the receipt of money in a place outside
Hong Kong;

Review Tribunal (%3 #kFE) means the Tribunal as defined by
section 53;

terrorist financing (2 i/ & £ % £) means—

(@) the provision or collection, by any means, directly or
indirectly, of funds—

(i) with the intention that the funds be used; or
(if)  knowing that the funds will be used,
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in whole or in part, to commit

(whether or not the funds are actually so used); or

(b) making available funds or financial (or related) services,
directly or indirectly, to or for the benefit of a person
knowing that, or

, the person is a terrorist
or terrorist associate.

2. In the definition of terrorist financing, funds (&), terrorist (%t
431, terrorist act (RLfi=EF{T /%) and terrorist associate (Efil
i1 HhEEE) have the meaning given by section 2(1) of the
United Nations (Anti-Terrorism Measures) Ordinance (Cap. 575).

3. A person who only provides to financial institutions a message
system or other support systems for transmitting funds is not, for
the purposes of this Ordinance, to be regarded as a person operating
a remittance service.

Part 2

1. In this Ordinance—

appointed insurance agent (JEZ(T-{fE (L A) has the meaning
given by section 2(1) of the Insurance Companies Ordinance
(Cap. 41);

authorized institution (3% 7] £ #%) has the meaning given by
section 2(1) of the Banking Ordinance (Cap. 155);

authorized insurance broker (EZHELRIERE D) has the meaning
given by section 2(1) of the Insurance Companies Ordinance
(Cap. 41);

authorized insurer (FEfZHE{fz A) means an insurer authorized
under the Insurance Companies Ordinance (Cap. 41);

Commissioner (f&+) means the Commissioner of Customs and
Excise, any Deputy Commissioner of Customs and Excise,
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any Assistant Commissioner of Customs and Excise or a
person to whom the Commissioner of Customs and Excise has
delegated any of his or her functions under section 26;

financial institution (& FiEERS) means—
(a) an authorized institution;
(b) alicensed corporation;
(c) anauthorized insurer;
(d) an appointed insurance agent;
(e) an authorized insurance broker;
(F) alicensed money service operator; or
(g) the Postmaster General;

Insurance Authority (f£f@=£E;E) means the Insurance Authority
appointed under section 4 of the Insurance Companies
Ordinance (Cap. 41);

licensed corporation (Ffh#%[E]) has the meaning given by section
1 of Part 1 of Schedule 1 to the Securities and Futures
Ordinance (Cap. 571);

licensed money service operator (FFkH 4 88 AR 745 1& % %) means
the holder of a licence as defined by section 24;

Monetary Authority (4 Fi & ¥ % &) means the Monetary
Authority appointed under section 5A of the Exchange Fund
Ordinance (Cap. 66);

Postmaster General (E% % ) means the Postmaster General
of Hong Kong, and includes the deputy postmaster general
and every assistant postmaster general;

relevant authority (5 i & f&)—

(@) in relation to an authorized institution, means the
Monetary Authority;

(b) in relation to a licensed corporation, means the
Securities and Futures Commission;
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(c) in relation to an authorized insurer, appointed insurance
agent or authorized insurance broker, means the
Insurance Authority; and

(d) in relation to a licensed money service operator or to the
Postmaster General, means the Commissioner;

Securities and Futures Commission (55 &) means the Securities
and Futures Commission referred to in section 3(1) of the
Securities and Futures Ordinance (Cap. 571).
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Schedule 2 [ss.3,5,6 & 7]

Requirements Relating to Customer Due Diligence and
Record-keeping

‘ [See separate document for CSA to Schedule 2]



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 6—Division 2Part-1

Clause 59 61Clause 22— 2
Schedule 3 [ss. 28, 30, 31,
35, 36, 37, 38,
38A & 49]
Fees
Item Particulars Fee
$
1. For certifying a copy of an entry in, or extract 160
from, the register per copy
2. For providing an uncertified copy of an entry in, or 1 per page or
extract from, the register portion of a
page
3. For providing a certificate specified in section 160
28(1)(b) per copy [CSA
to Chinese]
4. Application for the grant of a licence 3,310
plus for each additional business premises 2,220
plus for each person who is subject to the fit 860
and proper person test
5. Application for the renewal of a licence 790
plus for each additional business premises 355
plus for each person who is subject to the fit 860
and proper person test
6. Application for an approval to become a licensee’s 860
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Item

Particulars

director

Application for an approval to become a licensee’s
ultimate owner

Application for an approval to become a licensee’s

partner

Application to add new business premises

Application to operate a money service at
particular premises

Fee
$

for each
person in
relation to
whom the
application is
made

860
for each
person in
relation to
whom the
application is
made

860
for each
person in
relation to
whom the
application is
made

2,220
for each new
business
premises

2,220

for each
business

premises
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Schedule 4 [ss. 54, 55, 57,
60 & 63]

1.

Provisions Relating to Anti-Money Laundering and
Counter-Terrorist Financing (Financial Institutions)

Review Tribunal

Interpretation
(1) Inthis Schedule—
chairperson (&) means the chairperson of the Tribunal;

ordinary member (i%5# ¢ &) means a member of the Tribunal
other than the chairperson;

panel member (Z &) means a member of the panel of persons
appointed under section 2(1) of this Schedule.

(2) In this Schedule—

application for review (% HEE), parties (55 5), review (%),
Secretary (/5£), specified authority (8§83 J5), specified
decision (¥§HH¥HLE) and Tribunal (3&#;E) have the same
meaning as in Part 6.

Appointment of panel

(1) The Secretary must appoint a panel of persons whom the
Secretary considers suitable for appointment as ordinary
members of the Tribunal and who are not public officers.

(2) Subject to subsections (4) and (5), a panel member may be
appointed for any term the Secretary considers appropriate.

(3) A person whose term of appointment or reappointment as a
panel member has expired may be reappointed.

(4) A panel member may resign from office by giving notice in
writing to the Secretary.
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(5) The Secretary may by notice in writing remove a panel
member from office on the grounds of incapacity, bankruptcy,
neglect of duty, conflict of interest or misconduct.

(6) To avoid doubt, section 54(3) does not require the
appointment of persons to more than one panel under
subsection (1).

Tenure of chairperson

(1) The term of appointment of a person as chairperson must not
exceed 3 years.

(2) A person whose term of appointment or reappointment as
chairperson has expired may be reappointed.

(3) The chairperson may resign from office by giving notice in
writing to the Secretary.

(4) A notice of resignation takes effect—
(@) on the date
; or
(b) ifa in the notice

(5) The Secretary may by notice in writing remove the
chairperson from office—

(a) if the chairperson is no longer qualified for appointment
as chairperson under section 55(2); or

(b) on the grounds of incapacity, bankruptcy, neglect of
duty, conflict of interest or misconduct.

Appointment of ordinary members

(1) For the purpose of determining a review, the Secretary, on the
recommendation of the chairperson, must appoint 2 panel
members as ordinary members of the Tribunal in relation to
the review.

(2) Subject to subsections (3) and (5), a panel member who is
appointed as an ordinary member is appointed to act in
relation to a specified review and may be reappointed after his
or her term of appointment or reappointment as an ordinary
member has expired.

(3) An ordinary member may resign from office by giving notice
in writing to the Secretary.

(4) A notice of resignation takes effect—

(@) on the date
; or
(b) ifa in_the notice

(5) If an ordinary member ceases to be a panel member, he or she
ceases to be an ordinary member.

Further provisions relating to chairperson and ordinary
members

(1) If the term of appointment of the chairperson expires after
proceedings for a review have begun but before the review is
determined, the person may continue to act as chairperson for
the purpose of the review until the review has been
determined.

(2) Where there is a change in the membership of the Tribunal
during the proceedings for a review, the proceedings may
continue despite that change if the parties to the review so
consent.

(3) |If the parties do not consent, the proceedings must be
discontinued but they may begin anew.

Procedure

(1) The chairperson must convene sittings of the Tribunal as often
as necessary to enable the Tribunal to determine a review.
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)

@)

(4)
®)

(6)
()

(8)
9)

At any time after an application for review has been received,
the chairperson may give directions to the parties to the
review concerning—

(@) procedural matters to be complied with by any of the
parties; and

(b) the time within which those procedural matters are to be
complied with.

At any sitting of the Tribunal, the chairperson and 2 ordinary
members must be present.

The chairperson is to preside at every sitting of the Tribunal.

Every question before the Tribunal is to be determined by a
majority of the votes cast by the chairperson and the ordinary
members, except that a question of law is to be determined by
the chairperson alone.

Subject to subsections (7) and (8), every sitting of the
Tribunal must be held in public.

If the Tribunal, on its own initiative or on the application of
any of the parties to the review, determines that in the
interests of justice a sitting or any part of a sitting should not
be held in public, the Tribunal may hold the sitting or that part
of the sitting in private.

If an application is made under subsection (7) for a private
sitting, any hearing of the application must be held in private.

At any sitting of the Tribunal relating to a review, the parties
to the review are entitled to be heard—

(@) in person, or—

(i) in the case of a corporation, through an officer or
employee;

(if) in the case of a partnership, through a partner; or

(iii) in the case of a specified authority, through a
representative; and

Clause 70 68Clause 22— 2
(b) through a solicitor or counsel or, with the leave of the
Tribunal, through any other person.

(10) The chairperson must prepare a record of the proceedings of
every sitting of the Tribunal containing any particulars
relating to the proceedings that the chairperson considers
appropriate.

(11) Inthis section—

representative ({t3)—

(@ in relation to the Monetary Authority, means a person
appointed by the Financial Secretary under section
5A(3) of the Exchange Fund Ordinance (Cap. 66);

(b) in relation to the Securities and Futures Commission,
means an employee of the Commission;

(c) in relation to the Insurance Authority, means a public
officer employed in the Office of the Commissioner of
Insurance; and

(d) in relation to the Commissioner, means a public officer
employed in the Customs and Excise Department.

7. Preliminary conferences
(1) Subject to subsection (2), at any time after an application for

review has been received, the chairperson may, on his or her
own initiative or on the application of any party to the review,
direct that a conference, to be attended by the parties or their
representatives, is to be held for the purposes of—

(@) enabling the parties to prepare for the conduct of the
review;

(b) assisting the Tribunal to determine issues for the
purposes of the review; and

(c) generally securing the just, expeditious and economical
conduct of the review.
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)

@)

(4)
®)

(6)

The chairperson may only give a direction under subsection
(1) if the parties to the review agree to the giving of the
direction.

The chairperson may consider any material that has been
submitted to the Tribunal in relation to the application by the
parties to the review before giving a direction under
subsection (1).

The chairperson is to preside at a conference held in
accordance with a direction given under subsection (1).

At a conference held in accordance with a direction given
under subsection (1), the chairperson may—

(@) give any direction that he or she considers necessary or
desirable for securing the just, expeditious and
economical conduct of the review; and

(b) try to get the parties to the review to make all
agreements as they ought reasonably to have made in
relation to the review.

After a conference has been held in accordance with a
direction given under subsection (1), the chairperson must
report to the Tribunal on any matters relating to the
conference that the chairperson considers appropriate.

8. Consent orders

M)

At any time after an application for review has been received,
the Tribunal or the chairperson may make any order that the
Tribunal or the chairperson is entitled to make under any
provision of this Ordinance, whether or not any other
requirements applicable to the making of the order have been
complied with, if—

(@) the parties to the review request, and agree to, the
making of the order under this section by the Tribunal or
the chairperson; and

(b) the parties consent to all of the terms of the order.

(2)

®3)

Despite anything in this Schedule or in Part 6, if the Tribunal
or the chairperson makes an order under subsection (1), the
order is to be regarded for all purposes as an order made by
the Tribunal or the chairperson under the provision of this
Ordinance in question and to be in compliance with the
requirements otherwise applicable to the making of the order.

In this section—

order (#7%) includes any finding, determination and any other

decision.

9. Chairperson as sole member of Tribunal

)

)

©)

(4)

If, at any time after an application for review has been made
but before any sitting of the Tribunal is held to determine the
review, the parties to the review by notice in writing inform
the Tribunal that they have agreed that the review may be
determined by the chairperson alone as the sole member of the
Tribunal, the chairperson may determine the review as the
sole member of the Tribunal.

The chairperson may also determine an application as the sole
member of the Tribunal if it is—

(@) an application made to the Tribunal under section 58(2)
for the grant of an extension of the time within which an
application for review may be made; or

(b) an application made to the Tribunal under section 68(2)
for a stay of execution of a specified decision.

If the chairperson determines a review as the sole member of
the Tribunal under subsection (1) or (2), the Tribunal
constituted by the chairperson as the sole member of the
Tribunal is to be regarded for all purposes as the Tribunal
constituted also by 2 ordinary members.

After the chairperson has made any determination under
subsection (2)(b) as the sole member of the Tribunal,
the chairperson must report to the Tribunal—
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(a) the making of the determination and the reasons for the
determination; and

(b) any other matters relating to the determination that the
chairperson considers appropriate.

(5) |If there is an application described in subsection (2)(b) and the
chairperson—

(a) is precluded by illness, absence from Hong Kong or any
other cause from performing the chairperson’s functions;
or

(b) considers it improper or undesirable that he or she
should perform his or her functions in relation to the
application,

a judge or a deputy judge of the Court of First Instance must,

on appointment by the Chief Justice for the purpose,

determine the application as if he or she were the chairperson
duly appointed under this Ordinance, and the provisions of
this Ordinance are to apply to him or her accordingly.

10. Privileges and immunities
Except as otherwise provided in this Ordinance—
(@) the Tribunal, its chairperson and ordinary members; and

(b) the parties to a review and any witness, solicitor, counsel
or other person involved in a review,

have the same privileges and immunities in respect of the review as
they would have if the review were civil proceedings before the
Court of First Instance.
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Part 5
Regulation of Operation of Money Service
Division 1
Preliminary

24. Interpretation of Part 5
In this Part—

authorized officer (J&#%##£ A\ &) means a person appointed under
section 45;

director (& &) includes any person occupying the position of
director by whatever name called,;

licence (f%H&) means a licence granted under section 30 or renewed
under section 31 and includes a licence that is deemed to have
been granted under section 81;

register (& 20 {flf) means the register of licensees maintained by the
Commissioner under section 27;

ultimate owner (558G N); —
(a) -inrelation to an individual—

(1) __means another individual who ultimately owns or
controls the money service business of the first-
mentioned individual; or

(i) __if the first-mentioned individual is acting on behalf
of another person, means the other person;

(b) in relation to a partnership, means an individual who—

(i) is entitled to or controls, directly or indirectly, not
less than a 10% share of the capital or profits of the

partnership;

(ii) is, directly or indirectly, entitled to exercise or
control the exercise of not less than 10% of the
voting rights in the partnership; or

(i1i) __ exercises ultimate control over the management of
the partnership; and

(c) inrelation to a corporation, means an individual who—

(ia) owns or controls, directly or indirectly, including
through a trust or bearer share holding, not less
than 10% of the issued share capital of the
corporation;

(iik) is, directly or indirectly, entitled to exercise or
control the exercise of not less than 10% of the
voting rights at general meetings of the
corporation; or

(iiie)  exercises ultimate control over the management of
the corporation.

25. Persons to whom this Part does not apply
This Part does not apply to the Government nor to—
(@ an authorized institution;

(b) a licensed corporation that operates a money service that
is ancillary to the corporation’s principal business;

(c) an authorized insurer that operates a money service that
is ancillary to the insurer’s principal business;

(d) an authorized insurance broker that operates a money
service that is ancillary to the broker’s principal
business; or

(e) an appointed insurance agent that operates a money
service that is ancillary to the agent’s principal business.
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26. Delegation of functions

(1) Subject to subsection (2), the Commissioner of Customs and
Excise may in writing delegate any of his or her functions
under this Ordinance to any public officer employed in the
Customs and Excise Department.

(2) The Commissioner of Customs and Excise must not delegate
any of the functions under this section or section 50.

27. Commissioner to maintain register of licensees

(1) The Commissioner must maintain a register of licensees, in
any form the Commissioner thinks fit, containing—

(@) the name of every licensee; and
(b) in respect of each licensee,—

(i) if the licensee is licensed to operate a money
service at specified premises, the address of every
premises at which the licensee may operate a
money service-underthe-Heensee’s-Heenee:; or

(i) _in any other case, the correspondence address of
the licensee.
(2) The register is to be kept at the office of the Commissioner.

(3) The register must be made available for inspection by
members of the public to enable any of them to ascertain
whether he or she is dealing with a licensee.

(4) Members of the public are entitled, without charge, to inspect
the register during normal office hours.

28. Certified copy of register or entry in register admissible as
evidence

(1) Any person may, on payment of the fee specified in Schedule
3, obtain—

(a) a certified copy or an uncertified copy of the register or
of an entry in or extract from the register; or
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(b) a certificate by the Commissioner stating that the name
of a person has been entered on or removed from the
register or has not been entered on the register.

(2) A copy of the register, or of an entry in or extract from the
register, purporting to be certified by the Commissioner is
admissible in evidence in any criminal or civil proceedings on
production without further proof and is evidence of the facts
stated in the copy.

(3) The fact that the name of a person does not appear on a copy
of the register purporting to be certified by the Commissioner
is evidence that the person was not, at the date on which the
copy is so certified, licensed.

(4) A certificate purporting to be signed by the Commissioner and
stating that the name of a person has been entered on or
removed from the register, or has not been entered on the
register, is admissible in evidence in any criminal or civil
proceedings on production without further proof and is to be
conclusive evidence of the facts stated in the certificate.

Division 2

Licence for Operating Money Service

29. Restriction on operating money service
(1) A person commits an offence if the person operates a money
service

(2) A person who commits an offence under subsection (1) is
liable on conviction to a fine at level 6 and to imprisonment
for 6 months.
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(3) If a person is convicted of an offence under this section, the
magistrate may order that the person is to be disqualified from
holding a licence for a period specified in the order beginning
on the date of the order.

30. Grant of licence
(1) An application for the grant of a licence—

(@) must be made to the Commissioner in the form and
manner specified by the Commissioner; and

(b) must be accompanied by the fee specified in Schedule 3.

(2) The Commissioner may, on an application under subsection
(1), grant to the applicant a licence to operate a money service

(3) The Commissioner may grant a licence to an applicant only if
the Commissioner is satisfied that—

(@ (i) where the applicant is an individual,—

(A) -the individual is a fit and proper person to
operate a money service; and

(B) _if there is an ultimate owner in relation to the
individual, the ultimate owner is a fit and
proper person to be associated with the
business of operating a money service;

(i)  where the applicant is a partnership; —

(A) -each partner in the partnership is a fit and
proper person to operate a money service;
erand

(B) if there is an ultimate owner in relation to the
partnership, the ultimate owner is a fit and
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proper person to be associated with the
business of operating a money service; or

(iii)  where the applicant is a corporation,—

(A) -each director and-each-ultimate-owner-of the
corporation is a fit and proper person to be
associated with the business of operating a
money service; and

(B) if there is an ultimate owner in relation to the
corporation, the ultimate owner is a fit and
proper person to be associated with the
business of operating a money service; and

(b) the-premises-inrespect-of-which-the-apphication-is-made

in relation to an application to operate a money service
at any particular premises—

(i) the premises are suitable to be used for the
operation of a money service; and

(iie)  where the premises referred-to-in-paragraph-{b)-are

domestic premises, the applicant has secured the
written consent of every occupant of the premises
for any authorized person as defined by section 8 to
enter the premises for the purpose of exercising the
powers under section 9.

(4) In determining whether a person is a fit and proper person
under subsection (3)(a), the Commissioner must, in addition
to any other matter that the Commissioner considers relevant,
have regard to the following—

(@) whether the person has been convicted of—

(i) an offence under section 5(5), (6), (7) or (8), 10(1),

(3), (), (6), (7) or (8), 13(1), (3), (5), (6), (7) or
(8), 17(9), 20(1), 60(2) or 65(3);

(ii) an offence under section 14(1) of the United
Nations (Anti-Terrorism Measures) Ordinance
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(Cap. 575) for a contravention of section 7 or 8 of
that Ordinance;

(iii) an offence under section 25(1), 25A(5) or (7) of, or
any offence specified in Schedule 1 to, the Drug
Trafficking (Recovery of Proceeds) Ordinance
(Cap. 405); or

(iv) an offence under section 25(1), 25A(5) or (7) of, or
any offence specified in Schedule 1 or 2 to, the
Organized and Serious Crimes Ordinance (Cap.
455);

(b) whether the person has a conviction in a place outside
Hong Kong—

of .
(i) for an offence relating to money laundering or
terrorist financing; or

(i) for an offence for which it was necessary to find
that the person had acted fraudulently, corruptly or
dishonestly;

(c) whether the person has persistently failed to comply with
any requirement imposed under this Ordinance or any
regulation made by the Commissioner under section 50;

(d) whether the person, being an individual, is an
undischarged bankrupt or is the subject of any
bankruptcy proceedings under the Bankruptcy Ordinance
(Cap. 6);

(e) whether the person, being a corporation, is in liquidation
or is the subject of a winding up order, or there is a
receiver appointed in relation to it.

(5) On granting a licence, the Commissioner may impose any

condition that the Commissioner thinks fit.
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31.

(6)

(")

(8)

(9)

(10)

If the Commissioner imposes any condition on a licence, the
Commissioner must, at the time the licence is granted, inform
the licensee by notice in writing.

An imposition of any condition under subsection (5) takes
effect at the time the notice under subsection (6) is received
by the licensee, or at the time specified in the notice under
subsection (6), whichever is the later.

If the Commissioner refuses to grant a licence under this
section, the Commissioner must inform the applicant by
notice in writing.

A notice under subsection (6) or (8) must include—
(@) astatement of the reasons for the decision; and

(b) a statement that the licensee or applicant, as the case
requires, may apply to the Review Tribunal for a review
of the decision.

Subject to section 34, a licence granted under this section is
valid for 2 years or, if the Commissioner considers it
appropriate in any particular case, any other period
determined by the Commissioner, beginning on the date on
which it is granted.

Renewal of licence

@)
()

©)

A licensee may apply to the Commissioner for a renewal of
the licensee’s licence.

An application for the renewal of a licence—

(@) must be made not later than 45 days before the licence is
due to expire;

(b) must be made to the Commissioner in the form and
manner specified by the Commissioner; and

(c) must be accompanied by the fee specified in Schedule 3.

The Commissioner may, on an application under subsection
(2), renew the licence.
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(4)

(®)

(6)

()

(8)

9)

(10)

Section 30(3) and (4) applies to an application for renewal of
a licence under this section as it applies to an application for a
licence.

On renewing a licence, the Commissioner may amend or
remove any condition of the licence previously imposed on
the licensee, or impose any new condition on the licensee, that
the Commissioner thinks fit.

If the Commissioner amends or removes any condition or
imposes any new condition, the Commissioner must, at the
time the licence is renewed, inform the licensee by notice in
writing.

An amendment, removal or imposition of any condition under
subsection (5) takes effect at the time the notice under
subsection (6) is received by the licensee, or at the time
specified in the notice under subsection (6), whichever is the
later.

If the Commissioner refuses to renew a licence under this
section, the Commissioner must inform the licensee by notice
in writing.

A notice under subsection (6) or (8) must include—

(@) astatement of the reasons for the decision; and

(b) a statement that the licensee may apply to the Review
Tribunal for a review of the decision.

A licence in respect of which an application for renewal is
made under this section and which expires before the
determination of the application by the Commissioner remains
in force—

(@) until the licence is renewed; or

(b) if the renewal is refused, until the Commissioner’s
decision to refuse to renew the licence takes effect,

unless the application is withdrawn or the licence is revoked
or suspended under section 34.
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32.

33.

11)

(12)

A renewal granted under this section takes effect—
(@ on the day following the expiration of the licence; or

(b) if subsection (10) applies, on the day following the day
on which the licence would have expired but for that
subsection.

Subject to section 34, a licence renewed under this section is
valid for 2 years or, if the Commissioner considers it
appropriate in any particular case, any shorter period
determined by the Commissioner, beginning on the date on
which it is renewed.

Amendment of conditions in licence

)

)

@)

(4)

The Commissioner may, in relation to a licence, amend or
remove any condition of the licence previously imposed on
the licensee, or impose any new condition on the licensee, if
the Commissioner is satisfied that it is reasonable to do so in
the circumstances.

If the Commissioner amends or removes any condition or
imposes any new condition in respect of a licence, the
Commissioner must inform the licensee by notice in writing.

A notice under subsection (2) must include—
(@) astatement of the reasons for the decision; and

(b) a statement that the licensee may apply to the Review
Tribunal for a review of the decision.

An amendment, removal or imposition of any condition under
this section takes effect at the time the notice under subsection
(2) is received by the licensee, or at the time specified in the
notice under subsection (2), whichever is the later.

Form of licence

A licence is to be in a form specified by the Commissioner and
must—

(a) specify—



Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 5—Division 2
Clause 32 11

(i) _in relation to a licence to operate a money service
at specified premises, the address of every premises
at which the licensee may operate a money service;

or
(i1) __in _any other case, the correspondence address of
the licensee;

(b) be endorsed with the conditions imposed or amended
under section 30, 31 or 32; and

(c) specify the period for which the licence is valid.

34. Revocation or suspension of licence

(1) The Commissioner may exercise any of the powers specified
in subsection (2) if—
(@) the Commissioner is of the opinion that in relation to a
licence—

(i) where the licensee is an individual,—

(A) -the individual is no longer a fit and proper
person to operate a money service; or

(B) _if there is an ultimate owner in relation to the
individual, the ultimate owner is no longer a
fit and proper person to be associated with the
licensee’s business of operating a _money
service;

(i)  where the licensee is a partnership,—

(A) -any partner in the partnership is no longer a
fit and proper person to operate a money
service; or

(B) _if there is an ultimate owner in relation to the
partnership, the ultimate owner is no longer a
fit and proper person to be associated with the
licensee’s business of operating a money
service; or
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(iii)  where the licensee is a corporation,—

(A) -any director or—any—ultimate—owner—of the

corporation is no longer a fit and proper
person to be associated with the licensee’s
business of operating a money service
business; or

(B) _if there is an ultimate owner in relation to the
corporation, the ultimate owner is no longer a
fit and proper person to be associated with the
licensee’s business of operating a money
service; or

(b) a licensee operates a money service at any domestic
premises, and—

(i) any occupant of the premises revokes his or her
written consent previously given for any authorized
person as defined by section 8 to enter the premises
for the purpose of exercising the powers under
section 9; or

(i) any new occupant of the premises refuses to give
such a written consent.

(2) The specified powers are—
(@) torevoke the licence; or

(b) to suspend the licence for a period specified by the
Commissioner or until the occurrence of an event
specified by the Commissioner.

(3) The Commissioner may only exercise a power under
subsection (1) after giving the licensee a reasonable
opportunity to be heard.

(4) If the Commissioner exercises a power under subsection (1) in
respect of a licence, the Commissioner must inform the
licensee of the decision by notice in writing.

(5) A notice under subsection (4) must include—
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Clause 34
(6)
(7
35.

(@) astatement of the reasons for the decision;

(b) for a decision to suspend a licence, the duration and
terms of the suspension;

(c) for a decision to revoke a licence, the time within which
the licence is to be surrendered to the Commissioner;
and

(d) a statement that the licensee may apply to the Review
Tribunal for a review of the decision.

A revocation or suspension of a licence under this section
takes effect at the time specified in the notice under
subsection (4).

If a licence is revoked or suspended under this section, no
licence fee paid in respect of the grant or renewal of the
licence is to be refunded.

Commissioner’s approval required in respect of persons
proposing to become licensee’s directors

M)

)

®)

In relation to a licensee that is a corporation, a person must
not become a director of the corporation unless the
Commissioner has, on an application of the licensee, given his
or her approval in writing.

An application for the approval of the Commissioner under
this section—

(@) must be made in the form and manner specified by the
Commissioner; and

(b) must be accompanied by the fee specified in Schedule 3.

The Commissioner may give an approval under this section
only if the Commissioner is satisfied that the person in

Clause 35
4)
®)
(6)
(7

36.

relation to whom the application is made is a fit and proper
person to be associated with the licensee’s money service
business.

In determining whether a person is a fit and proper person
under subsection (3), the Commissioner must, in addition to
any other matter that the Commissioner considers relevant,
have regard to the matters specified in section 30(4)(a), (b),
(c), (d) and (e).

If the Commissioner refuses to give an approval under this
section, the Commissioner must inform the licensee by notice
in writing.

A notice under subsection (5) must include—

(@) astatement of the reasons for the decision; and

(b) a statement that the licensee may apply to the Review
Tribunal for a review of the decision.

A person who, without reasonable excuse, contravenes
subsection (1) commits an offence and is liable on conviction
to a fine at level 5 and to imprisonment for 6 months.

Commissioner’s approval required in respect of persons
proposing to become licensee’s ultimate owners

)

)

©)

person must
not become an ultimate owner of
unless the Commissioner has, on an application of the
licensee, given his or her approval in writing.

An application for the approval of the Commissioner under
this section—

(@) must be made in the form and manner specified by the
Commissioner; and

(b) must be accompanied by the fee specified in Schedule 3.

The Commissioner may give an approval under this section
only if the Commissioner is satisfied that the person in
relation to whom the application is made is a fit and proper
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Clause 36
4)
®)
(6)
)

37.

person to be associated with the licensee’s money service
business.

In determining whether a person is a fit and proper person
under subsection (3), the Commissioner must, in addition to
any other matter that the Commissioner considers relevant,
have regard to the matters specified in section 30(4)(a), (b),
(c), (d) and (e).

If the Commissioner refuses to give an approval under this
section, the Commissioner must inform the licensee by notice
in writing.

A notice under subsection (5) must include—

(@) astatement of the reasons for the decision; and

(b) a statement that the licensee may apply to the Review
Tribunal for a review of the decision.

A person who, without reasonable excuse, contravenes
subsection (1) commits an offence and is liable on conviction
to a fine at level 5 and to imprisonment for 6 months.

Commissioner’s approval required in respect of persons
proposing to become licensee’s partners

1)

)

®)

In relation to a licensee that is a partnership, a person must not
become a partner in the partnership unless the Commissioner
has, on an application of the licensee, given his or her
approval in writing.

An application for the approval of the Commissioner under
this section—

(@) must be made in the form and manner specified by the
Commissioner; and

(b) must be accompanied by the fee specified in Schedule 3.

The Commissioner may give an approval under this section
only if the Commissioner is satisfied that the person in
relation to whom the application is made is a fit and proper
person to operate a money service.

Clause 37
4)
®)
(6)
(7

38.

In determining whether a person is a fit and proper person
under subsection (3), the Commissioner must, in addition to
any other matter that the Commissioner considers relevant,
have regard to the matters specified in section 30(4)(a), (b),

(c), (d) and (e).

If the Commissioner refuses to give an approval under this
section, the Commissioner must inform the licensee by notice
in writing.

A notice under subsection (5) must include—

(@) astatement of the reasons for the decision; and

(b) a statement that the licensee may apply to the Review
Tribunal for a review of the decision.

A person who, without reasonable excuse, contravenes
subsection (1) commits an offence and is liable on conviction
to a fine at level 5 and to imprisonment for 6 months.

Adding new business premises

1)

)
©)

(4)

. :

service at premises specified in the licence must not operate a

money service at any premises other than those specified
premises unless the Commissioner has, on an application of
the licensee, added the new premises to the licence.

An application under this section must be made in the form
and manner specified by the Commissioner.

The Commissioner may grant an application under this
section on payment of the fee specified in Schedule 3 and may
impose any condition that the Commissioner thinks fit.

The Commissioner may grant an application under this
section only if the Commissioner is satisfied that—
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(@) the premises in respect of which the application is made
are suitable to be used for the operation of a money
service; and

(b) where the premises referred to in paragraph (a) are
domestic premises, the licensee has secured the written
consent of every occupant of the premises for any
authorized person as defined by section 8 to enter the
premises for the purpose of exercising the powers under
section 9.

If the Commissioner refuses to grant an application under this
section, the Commissioner must inform the licensee by notice
in writing.

A notice under subsection (5) must include—

(@) astatement of the reasons for the decision; and

(b) a statement that the licensee may apply to the Review
Tribunal for a review of the decision.

The Commissioner must, as soon as reasonably practicable
after granting an application under this section, add the
relevant particulars to the register.

A licensee who, without reasonable excuse, contravenes

Clause 38
®)
(6)
)
(8)
38A.

subsection (1) commits an offence and is liable on conviction
to a fine at level 5 and to imprisonment for 6 months.

Application to operate at particular premises

(1)

A licensee who is not required under the licence to operate a

(2)

money service at particular premises must not operate a
money service at any particular premises unless the
Commissioner_has, on an application of the licensee, added
the premises to the licence.

An application under this section must be made in the form

and manner specified by the Commissioner.
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(3)

The Commissioner may grant _an application under this

(4)

section on payment of the fee specified in Schedule 3 and may
impose any condition that the Commissioner thinks fit.

The Commissioner may grant an application under this

section only if the Commissioner is satisfied that—
(a) the premises in respect of which the application is made

are suitable to be used for the operation of a money
service; and

(b)  where the premises referred to in paragraph (a) are

(5)

domestic premises, the licensee has secured the written
consent of every occupant of the premises for any
authorized person as defined by section 8 to enter the
premises for the purpose of exercising the powers under
section 9.

If the Commissioner refuses to grant an application under this

(6)

section, the Commissioner must inform the licensee by notice
in writing.
A notice under subsection (5) must include—

(a) astatement of the reasons for the decision; and

(b) a statement that the licensee may apply to the Review

(7)

Tribunal for a review of the decision.
The Commissioner must, as soon as reasonably practicable

(8)

after granting an application under this section, amend the
relevant particulars in the reqgister.

A licensee who, without reasonable excuse, contravenes

39.

subsection (1) commits an offence and is liable on conviction
to a fine at level 5 and to imprisonment for 6 months.

Licensee’s duty to notify Commissioner of changes in
particulars

@)

If there is any change in the particulars that are provided to
the Commissioner in connection with a licensee’s application
under section 30 or 31, the licensee must notify the
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Clause 40
)
®)
(4)

40.

Commissioner in writing of the change within one month
beginning on the date on which the change takes place.

For the purposes of subsection (1), particulars that are
provided in connection with a licensee’s application under
section 30 or 31 include particulars notified under that
subsection.

The Commissioner must, as soon as reasonably practicable
after receiving a notification under subsection (1), amend any
relevant particulars in the register if necessary.

A licensee who, without reasonable excuse, contravenes
subsection (1) commits an offence and is liable on conviction
to a fine at level 5.

Licensee’s duty to notify Commissioner of cessation of business

M)

)

@)

If a licensee intends to cease to operate a money service at-the
premises—or—or (if applicable) to cease to operate a money
service at any of the premises specified in the licence with
effect from a particular date (referred to in this section as date
of cessation), the licensee must—

(@) before the date of cessation, notify the Commissioner in
writing of that intention and the date of cessation; and

(b) return the licence to the Commissioner for cancellation
or amendment within 7 days beginning on the date of
cessation.

The Commissioner must, as soon as reasonably practicable
after receiving a licence under subsection (1)(b)—

(a) cancel or amend the licence; and
(b) remove the relevant particulars from the register.

If a licence is returned for cancellation under this section, no
licence fee paid in respect of the grant or renewal of the
licence is to be refunded.
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(4) A licensee who, without reasonable excuse, contravenes
subsection (1) commits an offence and is liable on conviction
to a fine at level 5.
41. Licence ceases to be valid on death etc. of licensee

42,

A licence ceases to be valid—

(@) if the licensee is an individual, on the death of the
individual;

(b) if the licensee is a partnership, on the dissolution of the
partnership; or

(c) if the licensee is a corporation, on the commencement of
winding up of the corporation.

Division 3

Commissioner’s Disciplinary and Other Powers

Commissioner may take disciplinary actions

)

()

Subject to sections 43 and 44, the Commissioner may exercise
any one or more of the powers specified in subsection (2) if a
licensee—

(a) contravenes any regulation made under section 50;
(b) contravenes any of the conditions of the licensee’s

licence; or
(c) contravenes section 35(1), 36(1), 37(1), 38A(1)
39(1) or 40(2).

The specified powers are—
(@) to publicly reprimand the licensee;

(b) to order the licensee to take, by a date specified by the
Commissioner, any action specified by the
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®)

(4)

(®)

(6)

()

Commissioner for the purpose of remedying the
contravention; and

(c) to order the licensee to pay a pecuniary penalty not
exceeding $1,000,000.

A licensee who is ordered to pay a pecuniary penalty under
this section must pay the penalty within—

(@ 30 days; or

(b) any longer period that the Commissioner may specify by
notice under section 43(2),

after the order has taken effect as a specified decision under
section 74.

If a licensee fails to comply with an order to take remedial
action made under subsection (1), the Commissioner may
further order the licensee to pay a daily pecuniary penalty not
exceeding $10,000 for each day on which the failure
continues after the date specified in the order as being the date
by which the remedial action must be taken.

The Court of First Instance may, on an application of the
Commissioner made in the manner specified in subsection (6),
register an order to pay a pecuniary penalty made under
subsection (1) or (4) in the Court of First Instance and the
order is, on registration, to be regarded for all purposes as an
order of the Court of First Instance made within the civil
jurisdiction of the Court of First Instance for the payment of
money.

For the purpose of making an application under subsection
(5), the Commissioner must produce to the Registrar of the
High Court a notice in writing requesting that the order be
registered, together with the original and a copy of the order.

If the Commissioner has exercised his or her powers under
subsection (1) in respect of a licensee, the Commissioner may
disclose to the public details of the decision, the reasons for

which the decision was made, and any material facts relating
to the case.

43. Procedural requirements in respect of exercise of powers under
section 42

)

)

®3)

The Commissioner may only exercise the powers under
section 42 in respect of a licensee after giving the licensee a
reasonable opportunity to be heard.

If the Commissioner exercises a power under section 42 in
respect of a licensee, the Commissioner must inform the
licensee of the decision by notice in writing.

A notice under subsection (2) must include—
(@) astatement of the reasons for the decision;

(b) in so far as applicable, the terms in which the licensee is
reprimanded under the decision;

(c) in so far as applicable, the action that the licensee is
required to take under the decision;

(d) in so far as applicable, the amount of any pecuniary
penalty imposed under the decision and, if the penalty is
to be paid at a time other than that specified in section
42(3)(a), the time within which it is required to be paid;
and

(e) a statement that the licensee may apply to the Review
Tribunal for a review of the decision.

44, Guidelines on how Commissioner exercises power to impose
pecuniary penalty

)

The Commissioner must, before he or she first exercises the
power to impose a pecuniary penalty referred to in section
42(2)(c), publish in the Gazette and in any other manner that
the Commissioner considers appropriate, guidelines to
indicate the manner in which the Commissioner proposes to
exercise that power.
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(2) Inexercising the power to impose a pecuniary penalty referred
to in section 42(2)(c), the Commissioner must have regard to
the guidelines published under subsection (1).
(3) Guidelines published under subsection (1) are not subsidiary
legislation.
45, Commissioner may appoint authorized officers

46.

The Commissioner may appoint in writing any public officer
employed in the Customs and Excise Department to be an
authorized officer for the purposes of this Part.[CSA to Chinese]

Warrant to enter premises to remove evidence of commission of
offence

M)

)

If a magistrate is satisfied by information on oath that there
are reasonable grounds to suspect that an offence under
section 29 has been committed or is being committed on any
premises, the magistrate may issue a warrant authorizing an
authorized officer to—

(@) enter and search the premises; and
(b) seize, remove or detain—

(i) any record or document, or any cash or other
article, found on the premises that is, or appears to
the authorized officer to be, or to contain, or to be
likely to be or to contain, evidence of the
commission of the suspected offence; and

(i) anything that the authorized officer has reasonable
cause to believe may be required as evidence in
proceedings for the suspected offence.

An authorized officer authorized under subsection (1) may—

(@) call on any person to assist the officer in entering and
searching the premises that the officer is empowered to
enter and search under that subsection;

(b) break into and forcibly enter the premises;
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(©)
(d)

(e)

remove by force any person or thing obstructing the
officer in the exercise of those powers; and

premises-have-been-se-searched-detain any person found

on the premises who appears to the officer to be, or to be
likely to be, able to give information relevant to the
investigation of the suspected offence until the premises
have been searched;

if any information or matter contained in a record or

document found on the premises is recorded otherwise
than in a legible form but is capable of being reproduced
in a legible form, require any person—

() who appears to the officer to be in charge of the

premises; or
(ii) who appears to the officer to be, or to be likely to

(f)

be, able to produce a reproduction of the recording
of the information or matter,

to produce a reproduction of the recording of the
information or matter, or the relevant part of the
recording, in a legible form; and

if any information or matter contained in a record or

document found on the premises is recorded in an
information system, require any person—

(1)  who appears to the officer to be in charge of the

premises; or
(ii) who appears to the officer to be, or to be likely to

be, able to produce a reproduction of the recording
of the information or matter,

to _produce a reproduction of the recording of the
information or matter, or the relevant part of the
recording, in a form that enables the information or
matter to be reproduced in a legible form.
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@)
(4)

An authorized officer who enters any premises under this
section must, if required, produce the warrant for inspection.

A person who obstructs an authorized officer exercising a
power conferred by a warrant or by subsection (2) commits an
offence and is liable on conviction to a fine at level 6 and to
imprisonment for 6 months.

47, Authorized officer’s power to arrest and search, etc.

M)

)

@)

An authorized officer may, without a warrant, arrest a person
or detain a person for further enquiries if—

(a) the authorized officer has reasonable grounds to suspect
that the person has committed or is committing an
offence under section 29; and

(b) it appears to the authorized officer that service of a
summons is impracticable because—

(i) the name of the person is unknown to, and cannot
readily be ascertained by, the authorized officer;

(i) the authorized officer has reasonable grounds to
suspect that a name given by the person as his or
her name is not the person’s true name;

(iii)  the person has failed to give a satisfactory address
for service of the summons; or

(iv) the authorized officer has reasonable grounds to
suspect that an address given by the person as an
address for service of the summons is not a valid
address.

An authorized officer who arrests or detains a person under
this section must, if requested, produce evidence of his or her
appointment as an authorized officer.

An authorized officer who arrests a person under this section
must immediately take the person to a police station or, if in
the opinion of the authorized officer further enquiries are
necessary, first to an office of the Customs and Excise
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48.

(4)

Q)

(6)

(7)

Department and then to a police station, there to be dealt with
in accordance with the Police Force Ordinance (Cap. 232).

A person, whether arrested or not, must not be detained for
more than 48 hours without being charged and brought before
a magistrate.

If a person forcibly resists or attempts to evade arrest
under this section, the authorized officer may use
any force that is reasonably necessary to effect the arrest

If an authorized officer has arrested a person under this
section, the officer may—

(@) search the person, or the place at which the person has
been arrested and its surrounding areas, for anything that
may be related to the suspected offence; and

(b) take possession of anything found as a result of the
exercise of the power under paragraph (a) that the
authorized officer has reasonable grounds to suspect is
related to the suspected offence.

A person may be searched only by an authorized officer of the
same Sex.

Division 4

Miscellaneous

Preservation of secrecy

M)

Except in the performance of a function under this Ordinance,
or for the purpose of carrying into effect a provision of this
Ordinance or doing anything required or authorized under this
Ordinance, a specified person—

(a) must preserve and aid in preserving secrecy with regard
to any matter coming to the specified person’s
knowledge—
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(b)

(©)

(i) in the performance of any function under this
Ordinance, or in carrying into effect any provision
of this Ordinance; or

(i) in the course of assisting any other person in the
performance of any function under this Ordinance,
or in carrying into effect any provision of this
Ordinance;

must not communicate any matter referred to in
paragraph (a) to any other person other than the person
to whom the matter relates; and

must not suffer or permit any other person to have access
to any record or document that comes into the specified
person’s possession—

(i) in the performance of any function under this
Ordinance, or in carrying into effect any provision
of this Ordinance; or

(if) in the course of assisting any other person in the
performance of any function under this Ordinance,
or in carrying into effect any provision of this
Ordinance.

(2) Despite subsection (1), a specified person may—

(@)
(b)

(©)

(d)

disclose information that has already been made
available to the public;

disclose information with a view to the institution of, or
for the purposes of, any criminal proceedings in Hong
Kong;

disclose information with a view to the commencement
of, or for the purposes of, any investigation carried out in
Hong Kong under the laws of Hong Kong;

disclose information for the purpose of seeking advice
from, or giving advice by, counsel, a solicitor or other
professional adviser, who is acting or proposing to act in
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a professional capacity in connection with any matter
arising under this Ordinance;

(e) disclose information in connection with any judicial or
other proceedings to which the specified person is a
party; and

(F) disclose information in accordance with an order of a
court, magistrate or tribunal, or in accordance with a law
of Hong Kong or a requirement imposed under a law of
Hong Kong.

(3) Despite subsection (1), the Commissioner may—

(a)

(b)
(©)

(d)

disclose information in the form of a summary compiled
from any information in the Commissioner’s possession,
including information provided by persons under any
provision of this Ordinance, if the summary is so
compiled as to prevent particulars relating to the
business or identity, or the trading particulars, of any
person from being ascertained from it;

disclose information to the Review Tribunal;
subject to subsection (4), disclose information to—
(i) the Financial Secretary;
(i) the Monetary Authority;
(iii)  the Insurance Authority;
(iv) the Securities and Futures Commission;
(v) the Privacy Commissioner for Personal Data;
(vi) The Ombudsman; or

(vii) a public officer authorized by the Financial
Secretary under subsection (10);

subject to subsection (4), disclose information to an
authority or regulatory organization outside Hong Kong
that, in the opinion of the Commissioner—
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(i) performs functions similar to the functions of the
Commissioner under this Ordinance or regulates,
supervises or investigates banking, insurance or
other financial services; and

(if) is subject to adequate secrecy provisions; and

(e) disclose information with the consent of the person from
whom the information was obtained or received and, if
the information relates to a different person, with the
consent also of the person to whom the information
relates.

(4) The Commissioner may disclose information under subsection
(3)(c) and (d) only if the Commissioner is satisfied that—

(@) itis desirable or expedient that the information should be
disclosed in the interest of licensees or their customers,
or in the public interest; or

(b) the disclosure will enable or assist the recipient of the
information to perform the recipient’s functions and it is
not contrary to the interest of licensees or their
customers, or to the public interest, that the information
should be so disclosed.

(5) The Commissioner may, in disclosing any information under
subsection (3), impose any condition that the Commissioner
considers appropriate.

(6) W.ithout limiting subsection (5), the Commissioner may
impose a condition that—

(a) the person to whom the information is disclosed; and

(b) any person obtaining or receiving the information
(whether directly or indirectly) from that person,

must not disclose the information to any other person without
the consent of the Commissioner.

(7) Subsection (3)(e) does not require the Commissioner to
disclose in or in relation to any civil proceedings any

Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Bill

Part 5—Division 4
Clause 49 30

information that the Commissioner may disclose, or has
disclosed, under that subsection.

(8) A person who—
(a) contravenes subsection (1); or

(b) knowing that the condition referred to in subsection (6)
has been imposed in relation to a disclosure of
information made under subsection (3), contravenes, or
aids, abets, counsels or procures any person to
contravene, that condition,

commits an offence.

(9) A person who commits an offence under subsection (8) is
liable—

(@ on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or

(b) on summary conviction to a fine at level 6 and to
imprisonment for 6 months.

(10) The Financial Secretary may authorize any public officer as a
person to whom information may be disclosed under
subsection (3)(c)(vii).

(11) In this section—
specified person (f§HH A +:) means—
(@) the Commissioner;

(b) a person employed in the Customs and Excise
Department; or

(c) a person assisting the Commissioner in the performance
of a function under this Ordinance.

49, Amendment of Schedule 3

The Commissioner may, by notice published in the Gazette, amend
Schedule 3.
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50.

51.

52.

Regulations

The Commissioner of Customs and Excise may make regulations
for the better carrying out of the provisions and purposes of this
Part.

Offence to provide false information in connection with
application for licence etc.

(1) A person commits an offence if the person, in connection with
an application for the grant or renewal of a licence—

(@) makes a statement that is false or misleading in a
material particular; and

(b) knows that, or is reckless as to whether, the statement is
false or misleading in a material particular.

(2) A person commits an offence if the person, in connection with
an application for the grant or renewal of a licence—

(@) omits a material particular from a statement with the
result that the statement is rendered false or misleading;
and

(b) knows that, or is reckless as to whether, the material
particular is omitted from the statement.

(3) A person who commits an offence under subsection (1) or (2)
is liable on conviction to a fine at level 5 and to imprisonment
for 6 months.

Time limit for prosecution

Despite section 26 of the Magistrates Ordinance (Cap. 227),
proceedings may be instituted for an offence, other than an
indictable offence, under this Part within 12 months after the
offence is discovered by, or comes to the notice of, the
Commissioner.




