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Bills Committee on Stamp Duty (Amendment) (No. 2) Bill 2010

List of follow-up actions arising from the discussion
at the meeting on 17 December 2010

To advise the circumstances/consequences if the commencement date in
clause 1(2) isrepealed or amended.

To consult the Development Bureau regarding the consequential
amendments to the Land Titles Ordinance (Cap. 585) under clauses 17
and 18.

To review the existing mechanism to ensure the timely release of
information on the property market for reference by the public.

To advise the measures which the Administration has considered before
deciding to, inter alia, impose a special stamp duty (SSD) and introduce
the prudential supervisory measures for mortgage lending. To also
advise the other measures which the Administration may consider if the
aforesaid measures are not effective in curbing property speculation.

To advise how the Administration could assist genuine home buyers who
have difficulties in securing mortgage as a result of the prudentia
supervisory measures for mortgage lending. To also advise the
prevailing mortgage policy of The Hong Kong Mortgage Corporation
Limited in respect of private residential properties.

To advise the bases upon which the threshold of 24 months and the
various regressive rates for SSD are arrived at. To also advise whether
consideration would be given to only holding the seller liable for SSD.

To consider extending the scope of the Bill to cover commercial
properties to deter the spread of speculative activities to the commercial
sector.

To consider expanding the exceptions for SSD to include financial
hardship and substantial changes of circumstances, as well as providing an
appeal mechanism on SSD. To also advise whether similar relief had
been provided for the obsolete estate duty or in current tax legislation.
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To evade SSD, some people may choose to set up property-holding shell
companies to conduct speculation through transfer of shares of these
companies. To advise whether there is an increase in the number of shell
companies and property transactions through these companies after
announcement of SSD on a monthly basis while the Bills Committee isin
session. To also advise whether there is a question of double taxation if
the profits incurred from both transfer of shares of companies and their
property transactions would be subject to tax.

To provide experience in overseas jurisdictions, such as the Mainland and
Australia, in preventing property bubble.

To explain the application of the terms “acquire” and “dispose of” in cases
of partition deed, deed poll, vesting order, order of court and mortgage
(legal or equitable), and whether the application of the two terms is
different from that in the existing scheme for stamp duty under the Stamp
Duty Ordinance (Cap. 117). To also provide a written response to the
lettersin Appendices| and 1.

To advise whether SSD would apply to Provisional Sale and Purchase
Agreements even if no Sale and Purchase Agreements are subsequently
signed.

To advise the feasibility of including a sunset clause for SSD.

To advise whether rents in the private residential property market will rise
since people tend not to buy properties as aresult of SSD.

To provide al the Administration’s responses to questions raised by
stakeholders at various forums,

Council Business Division 1
Legislative Council Secretariat

20 December 2010
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Our Ref . 16B87/ALACL g oor s R
Please reply to : Mr. Albert Leung (3 QRC Office) / Mr. Ludwig Ng (BEA Office) | ARYIEH ~_
Direct line : 2815 3316 /2107 0315  gramme
Email - albert. leung@onc.hk / ludwig.na@onc.hk s ;jl";"f;; Ul
Date : 3 December 2010 ‘ ' RayiEE -
_ . - EARYRTRAY '
. ; Salina LUK G SR
BY POST . Emees
Ms. Margaret Ng . I o
Room 116, st b imsel
New Henry House, (CONSULTANTS -~ -
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Dear Madam, ’ .
i ' Profennor Ede CHEUNG w»-
Re Introduction of the Speciai Stamp Duty v
MR

. Lisa YANG .
We are writing to raise our concerns regarding the proposed introduction of the. ' associates

Special Stamp Duty (SSD) on transactions in residential properties acquired on or NuEME i

after 20 November 2010 and resold within 24 months after acquisition. EMRRE .
. Wirnle CHIU ) el
. NS
Accarding to the announcement of the Government and the open letter from the ! omewan u
Inland Revenue Department to the Law Society dated 19 November 2010, the vendor Sjﬁm’ff Ve
and the purchaser are jointly and severally liable for the SSD and the S8D is :’jﬂ%’f’“ s,

calculated based on the stated consideration for the transaction or the market value wisrmy
of the property, whichever is higher. ‘ Michael AU - ua.

IR
. “Wanaa LAY us -
While the SSD may be effective in curbing property speculation, it meanwhile creates ﬁfm “

a number of potential problems to both the intended property purchasers and &also ‘puides .
legal practitioners. From a practical legal aspect we have identified the following  eara LEONG e s,

concerns;- ' . JaiEuse Ty
T RERRS

UMALEUNG  unuw
1. Inadequate Consideration . mXRR®
Marle LEUNG AT ¥
o mugmE
Before the introduction of SSD, the stamp duty is usually, as agreed in the Sale E;Eww
and Purchase Agreement, paid by the purchaser. After the introduction of S8D, anc o
the situation may change as the SSD may be partially/wholly paid by the vendor, SZ&%% |

subject to their agreement. In case the stated consideration for the transaction is ARZR

considered as inadequate, the Government could impose extra SSD on both the ri::gm e
purchaser and vendor. As the vendor may no longer be able to be located after Peic e
the transaction, it creates difficulty in enforcing the payment of the extra SSD. This TX¥mai

may lead to an undesirable situation that the purchaser would have 1o bear the KKt

extra SSD while having no obligation to pay for the SSD under the Sale and e

Purchase Agreement. Syivia 26¢ w
(% Acoradied Medialer |

& Chatersd Patent
Allomay (UK . .
ChnsAppolmed *
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In this situation, the interest of the purchaser could hardly be protected. The insertion of
an indemnifying clause in the Sale and Purchase Agreement would not. assist the
situation since the vendor may nao longer be located after the transaction. Further, it is
doubtful whether the legal representatives of the mortgages which provides financing to
the purchaser could safely advise the mortgagee that all stamp duties have been duly
paid by the mortgagor before the mortgage loan is drawn down,

2. Reqistration of the Sale and Purchase Agreement

Registration of the Sale and Purchase Agreemsent is of vital importance to. property
purchasers for priority and protection of their interests. Under the current regist"ration
regime, registration of any agreement/assignment at the Land Registry coutd only be
done upon the due payment of stamp duty. After the introduction of SSD, there is so far
no clear indication that whether the SSD must be duly paid befora the document could be
registered. :

If the payment of SSD is a pre-requisite of registration, in case the SSD is partiallywholly
borne by the seller and the seller fails to pay the SSD, the purchaser would face a
situation that the purchaser would need to make up the payment.of SSD in order that he
may register the agreement to preserve his priority and protect his interest. If the
purchaser could not afford the SSD, which in this situation may not be within_the
purchaser's budget or contemplation, the purchaser would run the risk of ‘losing priority or
losing his interest in the property.

3. Cancelled Agreement

Since the SSD has to be paid within 30 days after the signing of the Sale and Purchase
Agreement and deferred payment of stamp duty is not allowed anymore, if the agreement
is cancelled before completion, the parties to the agreement must still bear the statutory
obligation to pay the SSD first before applying for refund.

Similarly, in a situation where a party defaults in paying the SSD which entitles the
mnocent party to rescind the contract, the innocent party would still have a statutory
obligation to pay the SSD first before the innocent party could apply for refund.

In either case, it would lead to the undesirable situation that the parties may have to pay
the SSD which is not within their budget or contemplation. o ‘

4. Effect of Provisional Sale and Purchase Agreement

The foﬂéwing paragraphi is stated in question 6 the Frequently Asked Question sectian of
the Inland Revenue Department website "

"Q: Would it be unfair to apply SSD to buyers who have entered info provisional
agreement before 20 November 2010 and signed formal agreement after that date?

A: In general, the provisional agreement is not legally binding and the sefler cannot
transfer any interest in the property to the buyer through the provisional agreement. In
law, there is no enforceable right in relation to the property at the -date of the provisional
agreement. However, if it is provided in the provisional agresment that legal action would

' hito:/rwww.ird.qov hk/eng/fag/ssd, htm
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be instituted against the party not completing the transaction, it Wh'l not he caught by the
proposed amendment.”

We do not agree with the above interpretation. The. law is. clear that a prov:slonal
agreement for sale and purchase is a binding agreement, unless and until :it is
superseded by the formal agreement for sale and purchase. Godfrey J in Man' Sun
Finance (International) Corp v Lee Ming Ching Stephen [1993] 1 HKC 113 heid that the
parties having signed the usual form of provisional agreement will bring into existence an
immediately binding agreement on the terms on which it expressly contains 'and,
otherwise, on the terms of an open contract and that 'the existing agreement, sa Iong as
it contains all the essential terms of a contract for the sale of land ... stands on its' own
and is from that moment on specifically enforceable at the suit of either party’.

The interpretation of the law in the Inland Revenue Department website is plalnly wrong
and unsupported by any legal authority.

5. Inheritance of Property

It appears that acquisition of property by inheritance also falls within.the ambit of the SSD.
However, the term “inheritance” is not clearly defined. Whether “inheritance” includes the
acquisition of property by the personal representatives of the deceased upon the grants
of probate/letter of administration is yet to be clarified.

6. Exemption , 1‘

The proposed SSD does not provide exemption as to transfer of property by assant and
by mortgagee action. .
In the case of transfer by assent, the acqmsmon of property is by the operation of t’ne law
of succession. There seems to be no reason to impose SSD in such case. |

Further, it is not clear whether the sale of property by a mortgagee in exercise Sf its
power of sale under the mortgage is exempted. If it is not exempted, it remains doubtful
as to which date should be used to define the date of acquisition by the mortgagee.

The concerns mentioned above are not meant to be an exhaustive list. The. mtrodUctnOn of
S8D is not simply an increase of tax rate but will undoubtedly have a huge impact om the
unique property conveyancing system in Hong Kong. .

Wa sincerely hope that you could relay our concerns to the government and refated pames
before the legisiation is tabled to the Legislative Council.

Yours faithfully, i

TOTAL P.O1
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TelMI2 - - (B82) 35158388
Fa/MX ., (852) 2810 5268°
EmAvER® infasdlonykan.com.hk
wbshe/H : vy fanykan, com,hk

CX No. - DX-009133 CENTRAL 1
L el e R L L e pE T S ) - o — - .....'L‘——. ot .- --u—,u‘—-l.-u-.‘*‘
Our Rat: Dfte : ‘ ! '
AC/Office/SDD 15" Decernbpr 2010 :
Your Rel.: 'Plense contact ; R ! :
' My. Alvin Chung
Direct Line : . :
) 35158303 ;

Direct Fax : ‘ ,

Ms. Christine W S. Chu, Co T S
Assistant Director of Practitioners Affairs, ‘
The Law Society of Honjr Kong,

3" Floor, Wing On House,

71 Des Voeux Road Central,

HNG KONG ‘ :

Dear Christine,

Stamp Duty (Amendment) (No.2) Bill 2010
[ refer to the Stamp Duty (Amendment) (No.2) Bill 2010 regardllhg the
implementation of the Special Stamp Duty (SDD) and would like to mzke the

following submission,

1. Definition of the word “acquires” on or after 20 Ngy@ ber LO]Q \

.1 Although IRD has referred to the date of an “actionable” égrcancnt for sale
and purchase as the date on which a person acquires a rgsideﬁtial propeérty for
the purpose the SDD, Section 29CA(4) of the Bill now providés that “(Por the
purposes of this section and head 1(1B) in the First.Schedule, and subject 10
subsection (3), a person acquires any residentia! property :when, equitable
ownership or legal ownership of the property is passed to the person
(whichever occurs first).”

The question then pgoes to the precise definition. of “when™ the equitable
ownership of a residential property is passed to a person and “who" has the
final say on it. '

1.2 )f IRD still considers that equitable ownership is NOT passed unless the

provisional agreement for sale and purchase (PASP) gives the purchdser a right
a 1
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1.2

2.1

2.2

2.3

3.1

to seek for an order of specific performance and that a PASP doe‘s npt~-g§x)erélly
give a purchaser any right to scek for an order of specific performance, we
would like to draw IRD’s attention to the following anomalies.

PASP without exclusion of Specific Performance

Since a decree of specific performance is an qquita.b"le-r‘e'mezdy,. it lfxay iOx:dy be
granted at the discretion of the Court.  As a general rule of law, the Co;urt may
always entertain an application for specific performance unless it is clearly
shown that the parties had expressly excluded such remedy, ‘

Accordingly, a party to a contract should only -make sure that there is no - =

contrary provision in the PASP to exclude his/her right to ask for ;speciﬁc
performance, then he/she will be entitled to ask for such a remedy.’ Thus,
there is no legal requirement, contrary to what IRD has indicated to the public,
for an express provision in an agreement to institute legal acﬁon_ag:iinst the .
party not completing the transaction before a party is entitled to take such
legal action. It follows that whether a legal or equitable rcmody of an
innocent party on a breach of contract is a matter of law to be determined by
the Court, not a matter of contract to be determined by the contractingiparties.
and definitely not to be determined by a third party, -ﬁkc IRD. |

In view of the above, | would strongly urge the JRD to re—mﬁgider its stance on L
the “enforceability” of 4 PASP. ‘

PASP with express provision to exclude Specific Performance

If, however, a PASP expressly provides that “if '.thc vendor shall i-fai] to
complete the salc in manner contained in the PASP, the vendor shall refund to
the purchaser the initial deposit together with a sum equivalent to the initial
deposit as compensation and the purchaser shall nb_t ctaim for further damages
and/or specific perfonnance”, then, the vendor may, of course, bé'entiﬂed to
rely on this “escape clause” to render “alternative performance” aﬁd the
purchaser may not ask for specific performance of the PASP. |
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3.2

33

3.4

3.5

If IRD considers that this type of PASP excludes a purchaser's righ"c to‘; ask for
specific performance so that it does not confer “equitable ownership” of a
residential property to the purchaser, IRD might -not be cormrect in the Jegal
perspective. '

At common law, a purchaser is considered to be an “equitable-or: béneﬁcia)
owner” once a binding contract has been signed and-the vendor is cousidered to
be a “constructive trustee”, This legal principle is well 6stabiishéd a.nd has
never been challenged on the ground that this principle will ot be upheld
unless the conirac! contains no provision to exclude a pﬁny’s right for specific
performarnce. ‘ ‘

Further, even if a PASP contains an express “escape. clause™ to.exclude ‘2
party’s right to specific performance, such “escape ¢lause” majr not:necessarily ’ ]
be exercised by the vendor. In our experience, a vendot seldom e‘xem:ses this
escape clause as it is quite difficult (if not impossible) to give extra bénefit to o
the vendor after payment of compensation to the first purchaser. If no formal
Apgreement has been entered into between the parties, sov'long as such an
“escape clause” has not been exercised and completion fcakcs place; the PASP
must be treated as a fully binding contract on the ve'ncl'prv at all times! It
follows that when the legal status of a purchaser is being assesécd on -
completion (when SDD becomes effective), such purchaser must be taken as
having acquired an equitable ownership at the date of the PASP.

As a matter of contract, a condition which confers benefit to one party only
may be waived by such party. The waiver may takc._pl‘ac.‘e by condm::t or by
estoppel. IRD should be referred to the Court of Appeal case of Lee Ming
Ching Stephen v. Man Sun Finance (International) Corborari_on Limited
(CACV 203/1992), In that case, the vendor failed to enter into -‘a;‘formal
Agreement for Sale and Purchase with the purchaser on the specified date (3™
April 1992) and tendered a double deposit on a [ater date (22" Apri‘l 1992)
with a view to “escaping” from the PASP. It was held that the vendot’s right
to “escape” had extinguished.
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3.6

37

4.1

4.2

In practice, there are far {oo many cases where ﬂ}e ‘parties: conld not
compromise the terms of a formal Agreement but the further deposfts were
duly paid as usual and completion took place according 1o the terms of the.
PASPs. In all such cases, the vendors had not exercised the “escape clauses”
or the “escape clauses” had been extinguished by continued pcrfonn%mcc by .

the parties.

In light of the above, if IRD shall be allowed to dctcnniné' the date of equitable
ownership arbitrarily on the basis of the mere presence or absence of a:right to
ask for specific performance in a PASP, it will definitely create. injustice to
many cases and possibly litigation on the liability of the SDD.

Double Jeopardy

Although implementation of the SDD was announced on 19" 'Nove:mbér 2019,
the law is to become effective on a much later date. The new .ame;n&fﬁ:ent to
the Stamp Duty Ordinance will of course take effect ‘rctrosp'ectively. A law
with retrospective effect must be quite an exceptional exception and should not
be passed lightly so as to avoid injustice to those who -might have fallen into
the trap unknowingly. ‘

i
One may say that the new law would only affect the-purchasers Whoéare not
regarded by IRD as having acquired an equitable- ownership Eefqre 20"
November 2010, they would not incur any unexpected finangial abligation so
long as these victims of the new legislation hold on the properties for two years.
But this is not the whole picture! There is possibly another batch of victims
who could have committed to the SDD unknowingly before the apnouncement
on 19" November 2010 and they will incur the totafly unexpected financial
obligation when the new legislation becomes effective. Here is one of the
examples : - .
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4.3 Here is the chronology of a transaction :

I. | 1/10/2010 A entered into a PASP(])(with escape c]ause and | -
exclusion of specific performanée) to'sell a

was to be entered on or before 14/10/20]0 and
completion was to take place on 1/12/2010.

2. 14/10/2010 A and B failed to ‘emter into any Formal
| Agreement but further dcposn was’ pa[d and
received.
3. 17/11/2010 Before completion under PASP(I),B entered into |

another PASP(2) (with escape c]ause and
exclusion of specific performance) to sell the
ssme residential property to C. Formal

3/12/2010 and completion Wwas to ‘rake place on |
31/12/2010. C .

4, 15/11/2010 Government announced zmplcmcntahon of SDD

5. 20/11/2010 SDD became effective.
6. 1/12/2010 A and B had failed to enter mto any formal

Agreement but nevertheless compl_cted the|
transaction. B became owner of the residential | -

property.

| 7. 3/12/2010 B and C entered into 2 Forml Agreement

8. 31712/2010 B and C completed the sale and purchase
transaction.

4.4 1f IRD considers that the PASP(1) between A and B did not confer equitable
ownership on B, then B would only be regarded as having acqmrcd legal
ownership after 20" November 2010, i.e., on 1" December 2010,

4.5 It follows that the PASP(2) between B and C would not also be régarded by
IRD as having conferred equitable ownership of the residential j;ropérty to C.

4.6 That being the case, SDD would be payable when B entered into the Formal
Agreement with C on 3™ December 2010. Much to his surprise, C, having
agreed to pay “all” stamp duty on the transaction before the announcement of
the implementation of SDD, will be required to pay a substantial amaunt which

3

residential property to B. 'Formal Agrwment - ”

Agreement was to be entered into on or-before | -
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oo o he knew nothing when he entered into the very first PASP(2) on 17% November-
P , 2010! ' ' |

R 47 1t is submitted that if a law of retrospective effect is an. ‘evil, ailaw of _

‘ retrospective effect which gives rise to retrospective damage to an-innocent =
.' I

person must be avoided at all cost,

5.  Conclusion . : . ';

5.1 Given that there is a large variety of PASPs in &iz:-pm}:crtyrﬁa:léet and ‘that
: ‘ IRD is not and should not be a tribunal of |aw, it is submitted': - a
‘ 5.1.1  IRD should not be given the role of the Court to inferpre the law on
. when the equitable ownership is passed to apefso_n. j s

'f 5.1.2 The new legislation should not have the effect to alter an .,iimocmt-

' « party’s right or liability already committed prior to 20™ November ,
: ) 2010. :

S 5.1.3 The new legislation should not have an)‘r'-retrbsp,eqtivc* effeqt to all
P binding PASPs executed prior to 20" November 2010, whether or not

a party thereto has the right to ask for specific performance.

5.2 You will note that if ALL PASPs will be coﬁsiderod to confer equitable . ;
ownership, it would avoid causing double jeopardy to those innocent

purchasers as illustrated in paragraph 4.3 above,

P Co Yours Sincerely,

,;~ L vin C}\iung ‘
S ) ‘Tony Kan & Co., Solicitors & Notaries

TOTAL P.08
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