CB(1)2019/11-12(03)

Bills Committee on Companies Bill
Committee Stage Amendmentsto the Companies Bill — Other Miscellaneous

Further to the miscellaneous Committee Stage Amendments (CSAs) proposed in the LegCo Paper No. CB(1)1979/11-12(03) “Draft
miscellaneous Committee Sage Amendments to the Companies Bill proposed by the Administration”, the table below sets out other

miscellaneous CSAs to different Parts of the Companies Bill (CB).

In preparing the CSAS, the Administration has taken account of, inter alia,

the views of Members, deputations and the Legislative Council Legal Adviser. Marked-up copy of the proposed CSAs in numerical order is at
Annex for reference.

A list of abbreviations used in thistableis as follows:

Bills Committee: Bills Committee on Companies Bill
CB: Companies Bill
CSA: Committee Stage Amendment
FS: Financial Secretary
LegCo: Legidative Council

ltem

Relevant
provision in CB

Proposed
Committee Sage Amendment

Remarks

Part 1 —Preliminary

1

New Clause 5A

Offering shares or
debenturesto
public, etc.

Add anew clause.

* To restate section 48A of CO, which seeks to clarify the construction of
references to offering shares or debentures to the public in CO.

Part 4 — Share Capital

2

Clause 137

Return of
allotment

Amend clause 137(7) to “... Bl &5 & 48 » 1M 28
(1) 3K 7E J4 20 & o — i H 2 12 3k 3% 1
RORWEN T BT -

e This CSA is proposed in response to the LegCo Legal Adviser’'s comment
to improve clarity of the provision.




Relevant
provision in CB

Proposed

Item Committee Stage Amendment

Remarks

Part 5—Transactionsin relation to Share Capital

3 | Clause 207 Amend clause 207(2) to “BJI fiff 3£/ 5] /Y —

| BEL N BEBLE WD D
Off f sh

wﬁﬁmﬁjm%mﬁwm%ﬁ Mt —
in contravention E Q'B % 202 ﬂ* )EFF iT EI/J JE TT ’ EZ 7N EJ

A& {8 A I oek B E R R R A TR
KGRI IETT - "

of Division

The amendment “3{-1~ & {£ " was considered and agreed by Members at
the Bills Committee meeting on 30 April 2012. However, the LegCo
Legal Adviser suggested further adding the word “ " between “Ji 4>~

and “42 A {58 7.

We agree with the LegCo Legal Adviser’s further suggestion and propose
some further textual amendment to the clause for clarity.

Part 7 — Debentures

4 Clause 303 Delete clause 303(2). * Clause 303(2) provides for the continuity of register of debenture holders.
. However, similar provisions for register of directors and register of
Interpretation company secretaries are provided for in Schedule 10. For consistency,
clause 303(2) should be moved to Schedule 10.
5 Clause 313 Amend clause 313(6) to “... B[l &5 #& & » 11 55 | » Please seeltem 2 above.
. =
Return of (1) % 7 6 20 32 3t {ﬁ%k i % A
Allotment ORI ER T BERS -
Part 9 — Accounts and Audit
6 New clause 377A | Amend subclause (2) to “The financial | ¢ This is a textua amendment proposed in response to the LegCo Lega

statements of the company for the financial year

Provisions must comply with sections 366 and 377 as if the
supplementary 10| ¢omnany were a public company.”.
sections 376 and

Adviser’'s comments.




ltem Relevant Proposed Remarks
provision in CB Committee Stage Amendment
377
7 Clause 378 () Add “or benefit provided” in the amended | « Thisisatechnical amendment proposed for clarity.
i ) subclause (1)(c).
Notes to financial
statements to e - _ :
contain ()] Replace. p;’:\ld in tr’!e amended subclause | * Thisisatechnical amendment proposed for clarity.
information on (2)(f) with “provided”.
directors
emolumentsetc. | (I11) Further amend the amended subclause | * Thisisatechnical amendment to clarify our intention.
(1A)(a) as:
“(a) areferenceto adirector—
(i) in the case of subsection (1)(b),
includes aformer director; and
(i) in the case of subsection (1)(c)
includes a former director and
shadow director;
(iii) in the case of subsection (1)(d) and
(e), includes a shadow director;”
8 New clause 380A | Amend subclause (2) to “The directors’ report | « This is a textual amendment proposed in response to the LegCo Lega
.. for the financial year is required to comply with Adviser’'s comments.
Provisions section 380 as if the company were a public
supplementary to company.”.
section 380
9 Clause 426 Amend the newly added subclause (4) to “...(as | * This is a textual amendment proposed in response to the LegCo Lega

Company must
send copies of
financia

the case may be) had previously made another
demand for the document...”.

Adviser’s comments.




[tem

Relevant
provision in CB

Proposed
Committee Stage Amendment

Remarks

statements etc. to
members and
others on demand

10

Clause 442

Financid
Secretary may
make regulation
regarding
disclosures of
certain
information

Delete “that are specified in the regulations’ in
the amended clause.

e This is a textual amendment proposed in response to the LegCo Legal
Adviser’'s comments.

Part 19 — Investigations and Enquiries

11

Clause 833

Financial
Secretary may
give directions to
terminate or
suspend
investigation

Amend clause 833(2)(b) to “(b) the giving of the
directionsis approved by the Court.”.

* We originaly proposed to amend section 833(2) (see LegCo Paper
CB(1)1763/11-12(02) “Draft Committee Sage amendments in relation to
Part 19 (Investigations and Enquiries) of the Bill proposed by the
Administration” as follows:

(2) If the inspector is appointed under section 829(1), the Financial
Secretary must not give directions under subsection (1)(a) unless i

appears to the Financial Secretary that—

(@) it appearsto the Financial Secretary that—

(i) matters have come to light in the course of the
investigation which suggest that a criminal offence under
the laws of Hong Kong has been committed; and

(b}

those matters have been referred to a law enforcement
agency; or-

(i1)




Relevant

Item provision in CB

Proposed
Committee Stage Amendment

Remarks

the Court by order declares that the company’'s affairs no
longer ought to be investigated.

(b)

* At the Bills Committee meeting on 7 May 2012, Members agreed that the
Court should be empowered to allow FS to terminate the investigation
ordered by the Court under clause 829(1) but considered that the proposed
wording of the new subclause (b) should be revised to provide flexibility
for the Court in exercising its power to terminate the investigation.

* The revised proposal to change to “(b) the giving of the directions is
approved by the Court” should address Members' concern as the Court may
impose conditions as it sees fit in giving approval for FS giving of
directions.

Part 20 — Miscellaneous

12 | Clause 887

Registrar may
give notice to
suspected
offender about not
instituting
proceedings under
certain conditions

Amend clause 887(2)(b) as follows:
In the English text:

(b) contains—

(i) _in the case of an offence mentioned in
subsection (5),eentains the terms of the
notice by reference to that subsection
{5)-er(6); or

(ii) in the case of an offence mentioned in
subsection (6), the terms of the notice
by reference to that subsection;

In the Chinese text:

(b) & 42 3 ,%,:(5) i1a S, b 5 =4 2
BB P A W 5 (T —

* The proposed CSA to both texts is intended to address the LegCo Legal
Adviser’'s comment that the origina version in both texts was not
sufficiently aligned.




Relevant

Item provision in CB

Proposed
Committee Stage Amendment

Remarks

() B (5)FX ATl By FE 1T 5 I 8¢
(ii) J& 25 (6) 5K By it By FE {7 -
I 22 06 8% 3K 8K 5% 58 H1 #Y {6 5K s

Part 21 — Consequential Amendments, and Transitional and Saving Provisions

13 Clause 902

Extended effect of
saving provision

Add subclause (3A).

* The new subclause (3A) provides for a general saving provision for fees
payable under section 304 of and the Eighth Schedule to CO. Following
this amendment, the reference to section 304 of and the Eighth Schedule to
COin sections 3 and 12 of Schedule 10 of CB will be deleted.

Schedule 8 —-Amendmentsrelating to Paperless Holding and Transfer of Shares and Debentures

14 Section 13

Section 626
amended
(Register to be
proof in the
absence of
contrary
evidence)

Amend section 13 of Schedule 8 asfollows:

(1) Section 626—
Renumber the section as section 626(1).
(2) After section 626(1)—
Add
“(£A2) Without limiting subsection (1), in
the absence of evidence to the
contrary, an entry in the register of
members recording a person as

holding any share is proof of the
person’stitle to the share.”.

* The CSA to Schedule 8 is proposed in response to another CSA to delete
the original subclause 626(2). As a result of the deletion, the new
subclause to be added by virtue of section 13 of Schedule 8 can be
renumbered as subclause 626(2) instead of subclause 626(1A).

Financial Servicesand the Treasury Bureau

Companies Registry
30 May 2012
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Companies Ordinance
(LTI ZE )

SA.

Offering shares or debentures to public, etc.

(1)

In this Ordinance, a reference to offering shares or debentures

of a company to the public includes offering them to a section
of the public, whether selected—

(a) as members or debenture holders of the company;

(b) as clients of the person making the offer: or

(c) in any other manner.

(2)

In this Ordinance and in a company’s articles, a reference to

an invitation to the public to subscribe for shares or
debentures of a company includes an invitation to a section of
the public, whether selected—

(a) as members or debenture holders of the company:

(b) as clients of the person making the invitation: or

(c) in any other manner.

(3)

Neither subsection (1) nor subsection (2) operates to treat a

(4)

private offer of shares or debentures, or a private invitation to

subscribe for shares or debentures, as an offer or invitation

made to the public.

In particular—

(a) a provision in a company’s articles prohibiting

invitations to the public to subscribe for shares or
debentures is not to be regarded as prohibiting a private
invitation to subscribe for shares or debentures to be
made to members or debenture holders; and

(b) the provisions of this Ordinance relating to private

(5)

companies are to be construed accordingly.
In this section, an offer of shares or debentures, or an

invitation to subscribe for shares or debentures, is a private

offer or invitation if the offer or invitation can properly be

regarded, in all the circumstances, as being—




Companies Ordinance
(LTI ZE )

2

(a) not calculated to result, directly or indirectly, in the
shares or debentures becoming available for subscription
or purchase by persons other than those receiving the
offer or invitation: or

(b) a domestic concern of the persons making and receiving
the offer or invitation. !

U lteml /5 118



Companies Ordinance
(LTI ZE )

137.
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(AFROIFEZ)

5
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Companies Ordinance

(AFROIFEZ)

6
303. Interpretation
& Inthis Part—
branch register (&2 <% fli}) means a branch register kept under
section 309;

debenture ({E4£:8), in relation to a company—

(@) includes bonds and any other debt securities of the
company, whether or not constituting a charge on the
assets of the company; and

(b) except in sections 304, 308(2)(a), 309 and 328(1)(a) and
Divisions 3 and 4, includes debenture stock;

register of debenture holders ({EfEE G A Z L) means a
register kept under section 304.

Y ltemd S 418
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377A. Provisions supplementary to sections 376 and 377

(1) This section applies if at any time during a financial year of a

private company—

(@)

the company reqisters any transfer of shares in the

(b)

company in contravention of the restrictions imposed by
the company’s articles;

the membership of the company exceeds the number

(c)

specified in section 10(1)(a)(ii): or
the company makes an invitation to the public to

subscribe for any shares or debentures of the company.

(2) The financial statements of the company for the financial year

must comply with sections 366 and 377 as if the company

were a public company.®

(3) The Court may, on the application of the company or a person

interested in the matter, order that subsection (2) does not

apply.
(4) The Court may make the order on any terms and conditions

that the Court thinks just and expedient.

(5) The

Court must not make the order unless the Court is

satisfied that—

(a)

the occurrence of the event mentioned in subsection

(b)

(1)(a), (b) or (c) was accidental:
it was due to inadvertence or to some other sufficient

(c)

cause that the event occurred: or
it is just and equitable to grant the relief on other

grounds.

6

ltem6 55 6 IH
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10

378. Notes to financial statements to contain information on directors’

emoluments etc.

(1) The financial statements for a financial year must contain, in
the notes to the statements, the information prescribed by the
Regulation for the purposes of this subsection about the
following—

(a) the directors’ emoluments;
(b) the directors’ retirement benefits;

(c) ecompensationtopayments made or benefit provided’ in
respect of the termination of the service of directors,
whether in the capacity of directors or in any other
capacity while directors:-directors-forloss-of office;

(d) loans, quasi-loans and other dealings in favour of—

(i) -directors of the company and of a holding
company of the company:

(ii) bodies corporate controlled by such directors; and
(1i1)  entities connected with such directors;

(e) material interests of directors Iin transactions,
arrangements or contracts entered into by the company
or another company in the same group of companies:

(f) consideration provided?® to or receivable by third parties
for making available the services of a person as director
or in any other capacity while director.

(1A) In subsection (1)—

(a) areference to a director—

7

8

ltem 7(1) /55 7(1)1E
ltem 7(11) /%5 7(11)IH
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(AFROIFEZ)

11

(1) in the case of subsection (1)(b), includes a former

director; and
(i1) in the case of subsection (1)(c) includes a former

director and shadow director:;
(111) __in the case of subsection (1)(d) and (e), includes a

shadow director:’
(b) a reference to a body corporate controlled by a director

has the meaning given by section 482A: and
(c) a reference to an entity connected with a director has the

(2)

(3)
(4)

()

meaning given by section 477.

Despite subsection (1)(d), the financial statements for a
financial year are not required to contain the information
prescribed by the Regulation for the purposes of that
subsectionabaut—eaps—abocloans ooeoiher donlinge o
favour—of —directers if the company complies with the
requirements prescribed by the Regulation for the purposes of
this subsection.

The notes to any financial statements must also comply with
other requirements prescribed by the Regulation.

A person who is, or has been during the preceding 5 years, a
director or shadow director of a company must give notice to
the company of any matter that—

(a) is prescribed by the Regulation;
(b) relates to the person; and
(c) is necessary for the purposes of subsection (1).

A person who contravenes subsection (4) commits an offence
and is liable to a fine at level 5.

9

ltem 7(111) /25 7(111)IE
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380A. Provisions supplementary to section 380

(1) This section applies if at any time during a financial year of a

private company—

(@)

the company reqisters any transfer of shares in the

(b)

company in contravention of the restrictions imposed by
the company’s articles:

the membership of the company exceeds the number

(c)

specified in section 10(1)(a)(ii); or
the company makes an invitation to the public to

(2) The

subscribe for any shares or debentures of the company.
directors’ report for the financial year is required to

comply with section 380 as if the company were a public

company.’
(3) The Court may, on the application of the company or a person

interested in the matter, order that subsection (2) does not

apply.
(4) The Court may make the order on any terms and conditions

that the Court thinks just and expedient.

(5) The

Court must not make the order unless the Court is

satisfied that—

(@)

the occurrence of the event mentioned in subsection

(b)

(1)(a), (b) or (c) was accidental;
it was due to inadvertence or to some other sufficient

(c)

cause that the event occurred: or
it is just and equitable to grant the relief on other

grounds.

9 1tem8 /5 8 1H
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426.

Company must send copies of financial statements etc. to
members and others on demand

(1)

(2)

(3)

(4)

Within 7 days after a demand is made by a member or a
member’s personal representative, a company must send to
the member or personal representative—

(a) one copy of the latest financial statements;
(b) one copy of the latest directors’ report; or

(c) one copy of the auditor’s report on those latest financial
statements.

A copy of a document that a person is entitled to be sent under
subsection (1) is in addition to any copy of the document that
the person is entitled to be sent under section 421.

If a company contravenes subsection (1), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 5 and, in the case of a
continuing offence, to a further fine of $1,000 for each day
during which the offence continues.

If a person is charged with an offence under subsection (3), it

IS a defence to establish that the member or member’s
personal representative (as the case may be) had previously
made another demand for the document concerned and had
been provided with a copy of the document.™

1 ltem9 5 9 15



Companies Ordinance

(AFROIFEZ)
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442.  Financial Secretary may make regulation regarding disclosures
of certain information

— The Financial Secretary may make regulations

prescribing, thefoHowingrequirements-for the purposes of section
378(2)—,

Lo -a requirement that the financial statements for the
financial year are to contain a statement showing the particulars—of

informatién about the matter mentioned in section 378(1)(d)that-are

2 ltem10 /%5 10 18
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833.

Financial Secretary may give directions to terminate or
suspend investigation

(1)

(2)

Without limiting section 831, the Financial Secretary may, at
any time before the completion of an investigation, direct the
inspector—

(a) to terminate the investigation; or

(b) to suspend the investigation for a period as specified by
the Financial Secretary.

If the inspector is appointed under section 829(1), the
Financial Secretary must not give directions under subsection

(1)(a) unless-H-appears-to-the Financial-Secretary-that—
(a) it appears to the Financial Secretary that—
(i) matters have come to light in the course of the

investigation which suggest that a criminal offence
under the laws of Hong Kong has been committed;
and

(h)

\MJ
(i) those matters have been referred to a law

enforcement agency; or-
(b) the giving of the directions is approved by the Court.*

B Jtem1l /%5 11 18



Companies Ordinance
(LFHEHIEE)

17

887. Registrar may give notice to suspected offender about not
instituting proceedings under certain conditions

(1)

(2)
(3)

(4)

()

If the Registrar has reason to believe that a person has
committed an offence specified in Schedule 7, the Registrar
may give the person a notice in writing that—

(a) alleges that the person has committed an offence
specified in the Schedule, and contains the particulars of
the offence;

(b) contains—
(1) in the case of an offence mentioned in subsection

(5),eentains the terms of the notice by reference to
that subsection<{5)-er{6); or

(ii) In the case of an offence mentioned in subsection

(6), the terms of the notice by reference to that
subsection:**

(c) specifies the period and amount for the purposes of that
subsection; and

(d) contains any other information that the Registrar thinks
fit.

A notice may be given only before the proceedings on the

offence commence.

The Registrar may, by a further notice in writing, extend the
period specified under subsection (1)(c). This power is
exercisable within, or after the end of, that period.

A notice under subsection (1) may not be withdrawn within
the period specified in the notice or that period as extended
under subsection (3).

Where the offence is an offence constituted by a failure to do
an act or thing—

Y ltem12 /55 12 18
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(6)

(7)

(a)

(b)

no proceedings will be instituted against the person in
respect of that offence if, within the period specified in a
notice under subsection (1) or that period as extended
under subsection (3), the person pays to the Registrar the
amount specified in the notice and does the act or thing;
or

proceedings may be instituted against the person in
respect of that offence if, within the period specified in a
notice under subsection (1) or that period as extended
under subsection (3), the person has not paid to the
Registrar the amount specified in the notice or has not
done the act or thing.

Where the offence is not an offence constituted by a failure to
do an act or thing—

(a)

(b)

no proceedings will be instituted against the person in
respect of that offence if, within the period specified in a
notice under subsection (1) or that period as extended
under subsection (3), the person pays to the Registrar the
amount specified in the notice; or

proceedings may be instituted against the person in
respect of that offence if, within the period specified in a
notice under subsection (1) or that period as extended
under subsection (3), the person has not paid to the
Registrar the amount specified in the notice.

The payment of an amount specified in a notice given to a
person under subsection (1) is not to be regarded as an
admission by the person of any liability for the offence
alleged in the notice to have been committed by the person.
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902. Extended effect of saving provision

(1)

(2)

(3)

(3A)

This section applies if a provision of the predecessor
Ordinance is repealed by section 900 but has a continuing
effect under Schedule 10, or by virtue of section 23 of the
Interpretation and General Clauses Ordinance (Cap. 1), or
both, after the repeal.

The saving as mentioned in subsection (1) for the effect of a
provision of the predecessor Ordinance extends to any other
provision of the predecessor Ordinance—

(a) that defines an expression used in the provision; or

(b) in accordance with which the provision is to be
construed.

The saving as mentioned in subsection (1) for the effect of a
provision of the predecessor Ordinance that creates an offence
extends to the entry relating to that provision in the Twelfth
Schedule to the predecessor Ordinance.

The saving as mentioned in subsection (1) for the effect of a

(4)

()

provision of the predecessor Ordinance extends to section
304(1) and (2) of, and a Part of the table in the Eighth
Schedule to, the predecessor Ordinance if, immediately before
the provision was repealed by section 900, a fee specified in
that Part was payable to the Regqistrar in respect of a matter
that was required, or authorized, by or under the provision.®

Subject to subsections (6) and (8), the saving as mentioned in
subsection (1) for the effect of a provision of the predecessor
Ordinance that refers to a prescribed or specified form, or
refers to a prescribed manner, extends to the form or manner
and to the power under which it is prescribed or specified.

If the provision of the predecessor Ordinance refers to a
specified form, the Registrar may—
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(6)

(7)

(8)

(@) specify another form for the purpose; and

(b) determine a date in relation to that other form for the
purposes of subsection (6)(b).

If the Registrar exercises the powers under subsection (5), the
effect of the provision of the predecessor Ordinance is to be
construed as—

(a) also referring to the form specified under subsection
(5)(a) before the date determined under subsection
(5)(b); and

(b) only referring to that form on or after that date.

If the provision of the predecessor Ordinance requires a
person, in relation to a particular purpose of that Ordinance, to
state or furnish any matter, particulars or information to the
Registrar, but does not require the matter, particulars or
information to be stated or furnished in a specified form, the
Registrar may—

(@) specify a form for the purpose; and

(b) determine a date in relation to the form for the purposes
of subsection (8).

If the Registrar exercises the powers under subsection (7), the
effect of the provision of the predecessor Ordinance is to be
construed as requiring the matter, particulars or information to
be stated or furnished in the form specified under subsection
(7)(a) on or after the date determined under subsection (7)(b).
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Schedule 8 [s. 896]

Amendments relating to Paperless Holding and
Transfer of Shares and Debentures

13. Section 626 amended (Register to be proof in the absence of
contrary evidence)

(1) Section 626—

Renumber the section as section 626(1
(2) After section 626(1)—

Add

“(2A2'®)  Without limiting subsection (1), in the absence of
evidence to the contrary, an entry in the register of
members recording a person as holding any share is
proof of the person’s title to the share.”.

).17

7 ltem14 /5 14 18
¥ ltem14 /55 14 18



