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21 December 2011
Hon Paul Chan
Legislative Councillor (Accountancy) and
Chairman of Bills Committee on Companies Bill
Legislative Council Complex
1 Legislative Council Road
Central
Hong Kong

Dear Paul,
Section 399 of the Companies Bill – Offences relating to contents of auditor's
report
The Hong Kong Institute of Certified Public Accountants (Institute) is concerned about
the consequences of Clause 399 of the Companies Bill, which is in relation to offences
relating to contents of auditor's report, and the potential implications for criminal liability
of our members. Under Clause 399 the auditor and every employee and agent of the
auditor who is eligible for appointment as auditor of the company commits an offence if
they knowingly or recklessly cause a statement required to be contained in an auditor's
report under clause 398 (2)(b) or (3) to be omitted from the report.
Clause 398(2)(b) requires that if the auditor is of the opinion that the financial statements
are not in agreement with the accounting records in any material respect the auditor
must state this in the auditor's report. Clause 398(3) requires that if a company's auditor
fails to obtain all the information or explanations that, to the best of the auditor's
knowledge and belief, are necessary and material for the purpose of the audit, the
auditor must state that fact in the auditor's report.
Under Clause 399(3), a person who commits the abovementioned offence is liable to a
fine of $150,000.
The above clauses were also included in the draft clauses of the second phase
consultation of the Companies Bill in May 2010. We understand from a subsequent
meeting with the Companies Bill Team that the team is of a view that criminal sanction is
necessary to enforce the duty of the auditor to report such circumstances and hence the
proposed clause is still retained in the Companies Bill being introduced to the Legislative
Council.

---

The Institute has concerns on the proposed clause in the Companies Bill and would like
to reiterate the issues previously raised through our comment letter to the Companies
Bill Team dated 11 August 2010 which is extracted as Annex 1 for your reference. In
summary, we question whether criminal sanctions are necessary given the Institute's
power to discipline auditors, and express concerns covering time frame for prosecution,
materiality, professional judgement, persons liable to prosecution and who has primary
responsibility of investigation.

Furthermore, we have identified that similar legislation on criminal sanctions against
auditors was included in the UK Companies Act 2006 as part of a "package deal" with
the UK Government to bring an amendment to auditors' liability reform into the 2006
Companies Act.
Given that there is no such "package deal" currently being pursued, the Institute
recommends that Section 399 is removed from the Companies Bill. It may be
appropriate to reconsider the proposed Section 399 at a point when there are fully
rounded proposals on auditor liability reform under consdieration.
In order to enable a better understanding of the Institute's positions on the subject by the
members of the Bills Committee, we would appreciate if a hearing session can be
arranged where we can directly communicate with the members of the Bills Committee.
Thank you for your kind attention and assistance. Should you have any enquiry, please
do not hesitate to contact me at chris@hkicpa.org.hk.
Yours sincerely,

Chris Joy
Executive Director

c.c.

Darryl Chan
Deputy Secretary for Financial Services and the Treasury (Financial Services)
Connie Szeto
Clerk to the Bills Committee
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Annex 1
Extract from the HKICPA Submission to the Companies Bill Team dated 11 August 2010

