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actual loss, particularly in online piracy cases" in civil cases (para. 14 of LegCo
Brief).
The legal position
Under the existing section 221(2) of the Copyright Ordinance, the
court may in an action for infringement of a performer's economic rights or of
any right conferred by Part 3 of the Ordinance on a person having fixation rights
having regard to all the circumstances, and in particular to those provided in
subsections (a) to (c), award such additional damages as the justice of the case
may require.
In terms of legal remedies, "damages" are the pecuniary
recompense given by process of law to a person for the actionable wrong that
another has done him (Halsbury's Laws of Hong Kong (2nd ed.), vol. 44, at
340.156).
It appears that the additional damages provided for under section
221(2) are compensatory in nature.
On the other hand, in special and limited situations, "exemplary
damages" may be awarded by the court to punish the defendant and vindicate
the strength of the law (Halsbury's Laws of Hong Kong (2nd ed.), vol. 44, at
340.343). The learned authors of the Halsbury's are of the opinion that the
existing section 221(2) does not give a right to award exemplary damages (Ibid,
at note 12, p. 908).
It is also rightly pointed out in the LegCo Brief that "[a]s a general
rule, damages are compensatory in nature" and "the right owner has to prove the
loss suffered by him and that the infringement in question is the effective cause
of such loss" (para. 14 of LegCo Brief).
Issues to be clarified
(a)

Does new section 221(2)(d) seek to introduce exemplary damages
for copyright infringement?

(b)

How does "the conduct of the defendant after the act of constituting
the infringement occurred" (e.g. vigorously defending his position
and not admitting liability on the first available occasion) facilitate
a copyright owner in proving the loss suffered by him and that the
infringement in question is the effective cause of such loss?

