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31. Secondary infringement: possessing or
dealing with infringing copy

(1) The copyright in a work is infringed by a person who, without the

licence of the copyright owner—  (Amended 64 of 2000 s. 2)
{a) possesses for the purpose of or in the course of any trade or
business; (Replaced 64 of 2000 s. 2)
(b) sells or lets for hire, or offers or exposes for sale or hire;
(¢) exhibits in public or distributes for the purpose of or in the
course of any trade or business; or (Replaced 64 of 2000 s. 2)
(d) distributes (otherwise than for the purpose of or in the course of
any trade or business) to such an extent as to affect prejudicially
the owner of the copyright, (Amended 64 of 2000 s. 2)
a copy of a work which is, and which he knows or has reason to believe to be,
an infringing copy of the work. (Amended 15 of 2007 5. 7)

(2) It is immaterial for the purpose of subsection (1)(¢) and (¢} whether
or not the trade or business consists of dealing in infringing copies of copyright
works. (Added 64 of 2000 s. 2)

fef 1988 c. 48 5. 23 U.K]
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31. Secondary infringement: pessessing-or
dealing with infringing copy:

(1) The copyright in a work is infringed by a person who, without the

licence of the copyright owner— (Amended 64 of 2000 s. 2)
(a) possesses for the purpose of or in the course of any trade or
business; (Replaced 64 of 2000 s. 2)
(b) sells or lets for hire, or offers or exposes for sale or hire;
(¢) exhibits in publi¢ or distributes for the purpose of or in the
course of any trade or business; or (Replaced 64 of 2000 s. 2)
(d) distributes (otherwise than for the purpose of or in the course of
any trade or business) to such an extent as to affect prejudicially
the owner of the copyright, (Amended 64 of 2000 s. 2)
a copy of a work which is, and which he knows or has reason to believe to be,
an infringing copy of the work.. (Amended 15 of 2007 s. 7)

(2) It is immaterial for the purpose of subsection (1)(a) and (c¢) whether
or not the trade or business consists of dealing in infringing copies of copyright
works. (Added 64 of 2000 s. 2) ‘

[ef. 1988 ¢. 48 5. 23 UK ]

FAN (3) For the purposes of subsection (1)(d), in determining

|

whether any distribution of an infringing copy of a
work is made to such an extent as to affect
prejudicially the owner of the copyright, the court may
take into account all the circumstances of the case
and, in particular— :

(a) the purpose of the distribution;

b) thfli ature of the work, inclﬁd'mg its commercial
valfd; ‘

(c) the amount and substantiality of the portion

~copled (in relation to the work as a whole) that
was distributed;

(d) the mode of distribution; and

(e} the economic prejudicgﬁaused to the owner of
the copyright as a consequence of the distribution,
including the effect of the distribution on the
potential market for or value of the work.

(as at 28.3.2012)
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37. Introductory provisions

(1) The provisions of this Division specify acts which may be done in
relation to copyright works notwithstanding the subsistence of copyright; they
relate only to the question of infringement of copyright and do not affect any
other right or obligation restricting the doing of any of the specified acts.

(2) Where it is provided by this Division that an act does not infringe
copyright, or may be done without infringing copyright, and no particular
description of copyright work is mentioned, the act in question- does not
infringe the copyright in a work of any description. o

(3) In determining whether an act specified in this Division may be c_lone
in relation to a copyright work notwithstanding the subsistence of copyright,
the primary consideration is that the act does not conflict: with a normal
exploitation of the work by the copyright owner and does not unreasonably
prejudice the legitimate interests of the copyright owner.

(4) No inference is to be drawn from the description of any act which
may by virtue of this Division be done without infringing copyright as to the
scope of the acts restricted by the copyright in any description of work.

(5) The provisions of this Division are to be construed independently of
each other, so that the fact that an act does not fall within one provision does
pot mean that it is not covered by another provision.

[ef 1988 c. 48 5. 28 U.K ]

37. Introductory provisions

(1) The provisions of this Division specify acts which may be done in
relation to copyright works notwithstanding the subsistence of copyright; they
relate only to the question of infringement of copyright and do not affect any
other right or obligation restricting the doing of any of the specified acts.

(2) Where it is provided by this Division that an act does not infringe
copyright, or may be done without infringing copyright, and no particular
description of copyright work is mentioned, the act in question does not
infringe the copyright in a work of any description.

(3) In determining whether an act specified in this Division may be done
in relation to a copyright work notwithstanding the subsistence of copyright,
the primary consideration is that the act does not conflict: with a normal
exploitation of the work by the copyright owner and does not unreasonably
prejudice the legitimate interests of the copyright owner.

(4) No inference is to be drawn from the description of any act which
may by virtue of this Division be done without infringing copyright as to the
scope of the acts restricted by the copyright in any description of work.

(5) The provisions of this Division are to be construed independently of
each other, so that the fact that an act does not fall within one provision does
not mean that it is not covered by another provision.

. [ef: 1988 ¢. 48 5. 28 UK]
Ay

(6) In sections 40B(5), 40C(7), 40D(7), 41A(7), 54A(3)
and 72Q2— .

dealt with (WRUEITZS), in relation to a copy of a
work, means—

(a) possessed for the purpose of or in the course of
any trade or business; ‘

(b) sold or let for hire, or offered or exposed for sale
or hire;

(c) exhibited in public or distributed for the purpose
of or in the course of any trade or business; or

(d) distributed (otherwise than for the purpose of or
in the course of any trade or business) to such an
extent as to affect prejudicially the owner of the
copyright in the work. :

(7) For the purposes of paragraph (d) of the definitions
of dealt with in subsection (6) and sections 41(6), 44(4)
and 45(4), in determining whether any distribution of
a copy of a work is made to such an extent as to affect
prejudicially the owner of the copyright, the court may
take into account all the circumstances of the case
and, in particular—

(a) the purpose of the distribution;

(b) the nature of the work, including its commercial
value;

(c) the amount and substantiality of the portion
copied (in relation to the work as a whole) that
was distributed;

(d) the mode of distribution; and

(e) the economic prejudice caused to the owner of
the copyright as a consequence of the distribution,
including the effect of the distribution on the
potential market for or value of the work.

37. Introductory provisions

(1) The provisions of this Division specify acts which may be done in
relation to copyright works notwithstanding the subsistence of copyright; they
relate only to the question of infringement of copyright and do not affect any
other right or obligation restricting the doing of any of the specified acts. -

(2) Where it is provided by this Division that an act does not infringe
copyright, or may be done without infringing copyright, and no particular
description of copyright work is mentioned, the act in question- does not
infringe the copyright in a work of any description.

(3) In determining whether an act specified in this Division may be done
in relation to a copyright work notwithstanding the subsistence of copyright,
the primary consideration is that the act does not conflict- with a normal
exploitation of the work by the copyright owner and does not unreasonably
prejudice the legitimate interests of the copyright owner.

(4) No inference is to be drawn from the description of any act which
may by virtue of this Division be done without infringing copyright as to the
scope of the acts restricted by the copyright in any description of work.

(5) The provisions of this Division are to be construed independently of
each other, so that the fact that an act does not fall within one provision does
not mean that it is not covered by another provision.

[l

[¢f. 1988 c. 48 5. 28 U.K]

and 72(2— . ’ ’ ’
dealt with (WRLEITRS),|in relation to a copy of a
work, means—

(a) possessed for the purpose of or in the course of
any trade or business; '

(b) sold or let for hire, pr offered or exposed for sale
or hire;

(c) exhibited in public ¢r distributed for the purpose
- of or in the course df any trade or business; or

(d) distributed (otherwise than for the purpose of or
in the course of any]trade or business) to such an
-extent as to affect prejudicially the owner of the
copyright in the work. :

(7) For the purposes of patagraph (d) of the definitions
of dealt with in subsection (6) and sections 41(6), 44(4)
and 45(4), in determining whether any distribution of
a copy of a work is made to such an extent as to affect
prejudicially the owner of the copyright, the court may
take into account all the circumstances of the case
and, in particular—

(a) the purpose of the distribution;

(b) the nature of the'work, including its commercial
value; :

(©) the amount and substantiality of the portion
copied (in relation to the work as a whole) that
was distributed; :

(d) the mode of distribution; and

(e) the economic prejudice caused to the owner of
the copyright as a consequence of the distribution,
including the effect] of the distribution on the

pntf‘nﬁa] market forlorvalue.of the work
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40B. Making a single accessible copy for a
person with a print disability

(1) If—

(a) a person with a print disability possesses a copy of the whole or
part of a literary, dramatic, musical or artistic work (referred to
in this section as “master copy”); and

(b) the master copy is not accessible to him because of the disability,

it is not an infringement of copyright in the work or, in the case of a published

edition, in the typographical arrangement, for one accessible copy of the

master copy to be made by or on behalf of the person for his personal use.
(2) Subsection (1) does not apply—

(a) if the master copy is an infringing copy;

(b) if the master copy is of a musical work or part of a musical
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work; or

(c) if the master copy is of a dramatic work or part of a dramatic
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work.

(3) Subsection (1) does not apply unless, at the time when the accessible
copy is made by or on behalf of the person with a print disability, the maker of
the copy is satisfied, after making reasonable enquiries, that copies of the
relevant copyright work in a form that is accessible to the person cannot be
obtained at a reasonable commercial price.

(4) If a person makes an accessible copy on behalf of a person with a
print disability under this section and charges for it, the sum charged must not
exceed the cost incurred in making and supplying the copy.

(5) Where an accessible copy which apart from this section would be an
infringing copy is made or supplied in accordance with this section but is
subsequently dealt with, it is to be treated as an infringing copy—

(a) for the purpose of that dealing; and
(b) if that dealing infringes copyright, for all subsequent purposes.

(6) In subsection (5), “dealt with” (¥ FLAETTZ5) means sold, let for

hire, or offered or exposed for sale or hire. ‘
(Added 15 of 2007 5. 13)

40B. Making a single accessible copy for a
person with a print disability

H If—

(a) a person with a print disability possesses a copy of the whole or
part of a literary, dramatic, musical or artistic work (referred to
in this section as “master copy”); and

(b) the master copy is not accessible to him because of the disability,

it is not an infringement of copyright in the work or, in the case of a published
edition, in the typographical arrangement, for one accessible copy of the
master copy to be made by or on behalf of the person for his personal use.

(2) Subsection (1) does not apply—

(@) if the master copy is an infringing copy;

(b) if the master copy is of a musical work or part of a musical
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work; or

(¢) if the master copy is of a dramatic work or part of a dramatic
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work.

(3) Subsection (1) does not apply unless, at the time when the accessible
copy is made by or on behalf of the person with a print disability, the maker of
the copy is satisfied, after making reasonable enquiries, that copies of the
relevant copyright work in a form that is accessible to the person cannot be
obtained at a reasonable commercial price.

(4) If a person makes an accessible copy on behalf of a person with a
print disability under this section and charges for it, the sum charged must not
exceed the cost incurred in making and supplying the copy.

(5) Where an accessible copy which apart from this section would be an
infringing copy is made or supplied in accordance with this section but is
subsequently dealt with, it is to be treated as an infringing copy

(a) for the purpose of that dealing; and :

(b) if that dealing infringes copyright,
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(Added 15 of 2007 s. 13)

40B. Making a single accessible copy for a
person with a print disability

1) If—
2 (a) a person with a print disability possesses & copy of the whole or
part of a literary, dramatic, musical or artistic work (referred to
in this section as “master copy”); and o
(b) the master copy is not accessible to him.because of the dlsabxhty,
it is not an infringement of copyright in the work or, in the case of a published
edition, in the typographical arrangement, for one accessible copy of the
master copy to be made by or on behalf of the person for his personal use.

(2) Subsection (1) does not apply—

(@) if the master copy is an infringing copy; _

(b) if the master copy is of a musical work or part of a musical
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work; or

(¢) if the master copy is of a dramatic work or part of a dramatic
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work.

(3) Subsection (1) does not apply unlegs, at thg tim_e whfzn the access1blet:~
copy is made by or on behalf of the person with a print ghsabmty, the makfer }(1)
the copy is satisfied, after making reaspnable enquiries, that copies o tbe
relevant copyright work in a form tlhat_ is accessible to the person cannot be

i reasonable commercial price. .
Obtal(réllt)ad ?tf 2 person makes an accessible copy on behalf of a person with a
print disability under this section and charges for it, the sum charged must not
exceed the cost incurred in making and supplying the copy.

(5) Where an accessible copy which apart from th}s section wquld be an
infringing copy is made or supplied in accordance V\{lth this section but is
subsequently dealt with, it is to be treated‘ as an infringing copy-—

(a) for the purpose of that dealing; and
(b) if that dealing infringes copynght,‘f(zf all s\ubsequent purposes.
(6)—In-subsection—(5)—“deatt-with™ (BT meatTs SO, 1°t 101
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(Added 15 of 2007 5. 13)

A (6) For the purposes of subsection (5), an

accessible copy is dealt with if it is—

(a)  possessed, exhibited in public or
distributed, by any person other
than the person by whom the copy
is made or to whom the copy is
supplied under subsection (1), for
the purpose of or in the course of
any trade or business; or

(b)  sold or let for hire, or offered or
exposed for sale or hire.
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40C. Making multiple accessible copies by
specified bodies for persons
with a print disability

(1 If—

(a) a specified body possesses a copy of the whole or part of a
commercial publication of a literary, dramatic, musical or
artistic work (referred to in this section as “master copy”); and

(b) the master copy is not accessible to persons with a print
disability,

it is not an infringement of copyright in the work or, in the case of a published
edition, in the typographical arrangement, for the specified body to make for
those persons or supply to those persons accessible copies of the master copy
for their personal use.

(2) Subsection (1) does not apply—

(@) if the master copy is an infringing copy;

(b) if the master copy is of a musical work or part of a musical
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work; or

(¢) if the master copy is of a dramatic work or part of a dramatic
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work.

(3) Subsection (1) does not apply unless, at the time when the accessible
copies are made, the specified body is satisfied, after making reasonable
enquiries, that copies of the relevant copyright work in a form that is accessible
to a person with a print disability cannot be obtained at a reasonable
commercial price.

(4) The specified body must— ’

(@) within a reasonable time before making or supplying the
-accessible copies, notify the relevant copyright owner of its
intention to make or supply the accessible copies; or

(b) within a reasonable time after making or supplying the accessible
copies, notify the relevant copyright owner of the fact that it has-

made or supplied the accessible copies.

(5) The requirement under subsection (4) does not apply if the specified
body cannot, after making reasonable enquiries, ascertain the identity and
contact details of the relevant copyright owner.

(6) If the specified body charges for making and supplying an accessible
copy under this section, the sum charged must not exceed the cost incurred in
making and supplying the copy.

(7) Where an accessible copy which apart from this section would be an
infringing copy is made or supplied in accordance with this section but is
subsequently dealt with, it is to be treated as an infringing copy—

(a) for the purpose of that dealing; and

(b) if that dealing infringes copyright, for all subsequent purposes.

(8) In subsection (7), “dealt with” (¥ LAIEITRS) means sold, let for
hire, or offered or exposed for sale or hire.

(Added 15 of 2007 s. 13)

40C. Making multiple accessible copies by
specified bodies for persons
with a print disability

O —

(a) a specified body possesses a copy of the whole or part of a
commercial publication of a literary, dramatic, musical or
artistic work (referred to in this section as “master copy”); and

(b) the master copy is not accessible to persons with a print
disability,

it is not an infringement of copyright in the work or, in the case of a published
edition, in the typographical arrangement, for the specified body to make for
those persons or supply to those persons accessible copies of the master copy
for their personal use.

(2) Subsection (1) does not apply—

(a) if the master copy is an infringing copy;

(b) if the master copy is of a musical work or part of a musical
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work; or

(c) if the master copy is of a dramatic work or part of a dramatic
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work.

(3) Subsection (1) does not apply unless, at the time when the accessible
copies are made, the specified body is satisfied, after making reasonable
enquiries, that copies of the relevant copyright work in a form that is accessible
to a person with a print disability cannot be obtained at a reasonable
commercial price.

(4) The specified body must— :

(d) within a reasonable time before making or supplying the
-accessible copies, notify the relevant copyright owner of its
intention to make or supply the accessible copies; or

(b) within a reasonable time after making or supplying the accessible
copies, notify the relevant copyright owner of the fact that it has
made or supplied the accessible copies.

(5) The requirement under subsection (4) does not apply if the specified
body cannot, after making reasonable enquiries, ascertain the identity and
contact details of the relevant copyright owner.

(6) 1If the specified body charges for making and supplying an accessible
copy under this section, the sum charged must not exceed the cost incurred in
making and supplying the copy. .

(7) Where an accessible copy which apart from this section would be an
infringing copy is made or supplied in accordance with this section but is
subsequently dealt with, it is to be treated as an infringing copy—

{(a) for the purpose of that dealing; and

(b) if that dealing infringes copyright,

T (O V2
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(Added 15 of 2007 5. 13)

40C. Making multiple accessible copies by
specified bodies for persons
with a print disability

1 If—

(@) a specified body possesses a copy of the whole or part of a
commercial publication of a literary, dramatic, musical or
artistic work (referred to in this section as “master copy”); and

(b) the master copy is not accessible to persons with a print
disability,

it is not an infringement of copyright in the work or, in the case of a published
edition, in the typographical arrangement, for the specified body to make for
those persons or supply to those persons accessible copies of the master copy
for their personal use. '

(2) Subsection (1) does not apply—

(a) if the master copy is an infringing copy;

(b) if the master copy is of a musical work or part of a musical
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work; or

(¢) if the master copy is of a dramatic work or part of a dramatic
work, and the making of an accessible copy would involve
recording a performance of the work or part of the work.

(3) Subsection (1) does not apply unless, at the time when the accessible
copies are made, the specified body is satisfied, after making reasonable
enquiries, that copies of the relevant copyright work in a form that is accessible
to a person with a print disability cannot be obtained at a reasonable
commercial price.

(4) The specified body must—

(d) within a reasonable time before making or supplying the
‘accessible copies, notify the relevant copyright owner of its
intention to make or supply the accessible copies; or

(b) within a reasonable time after making or supplying the accessible
copies, notify the relevant copyright owner of the fact that it has
made or supplied the accessible copies.

(5) The requirement under subsection (4) does not apply if the specified
body cannot, after making reasonable enquiries, ascertain the identity and
contact details of the relevant copyright owner.

(6) If the specified body charges for making and supplying an accessible
copy under this section, the sum charged must not exceed the cost incurred in
making and supplying the copy. .

(7) Where an accessible copy which apart from this section would be an
infringing copy is made or supplied in accordance with this section but is
subsequently dealt with, it is to be treated as an infringing copy—

(@) for the purpose of that dealing; and
(b) if that dealing infringes copyright, for all subsequent purposes.

2

For the purposes of subsection (7), an
accessible copy is dealt with if it is—

(@) possessed, exhibited in public or
distributed, by any person other
than the specified body by whom
the copy is made under subsection
(1) or the person to whom the copy
is supplied under that subsection,
for the purpose of or in the course
of any trade or business; or

(b)  sold or let for hire, or offered or
exposed for sale or hire.
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40D. Intermediate copies

(1) A specified body entitled to make accessible copies of a master copy
under section 40C may possess an intermediate copy of the master copy which
is necessarily created during the production of the accessible copies, but—

(a) the specified body may possess the intermediate copy only for
the purpose of the production of further accessible copies; and

(b) the specified body must destroy the intermediate copy within 3
months after it is no longer required for that purpose.

(2) An intermediate copy possessed otherwise than in accordance with
subsection (1) is to be treated as an infringing copy.

(3) A specified body may lend or transfer an intermediate copy possessed
under subsection (1) to another specified body which is also entitled to make
accessible copies of the relevant copyright work under section 40C.

(4) The specified body must—

(¢) within a reasonable time before lending or transferring the
intermediate copy, notify the relevant copyright owner of its
mtention to lend or transfer the intermediate copy; or

(b) within a reasonable time after lending or transferring the
intermediate copy, notify the relevant copyright owner of the
fact that it has lent or transferred the intermediate copy.

(5) The requirement under subsection (4) does not apply if the specified
body cannot, after making reasonable enquiries, ascertain the identity and
contact details of the relevant copyright owner.

(6) If the specified body charges for lending or transferring an
intermediate copy under this section, the sum charged must not exceed the cost
incurred in lending or transferring the copy.

(7) Where an intermediate copy which apart from this section would be
an infringing copy is possessed, lent or transferred in accordance with this
section but is subsequently dealt with, it is to be treated as an infringing copy—

(a) for the purpose of that dealing; and

(b) if that dealing infringes copyright, for all subsequent purposes.

(8) In subsection (7), “dealt with” (HFHLUIEFTS) means sold, let for
hire, or offered or exposed for sale or hire.

(Added 15 of 2007 s. 13)

40D. - Intermediate copies

(1) A specified body entitled to make accessible copies of a master copy
under section 40C may possess an intermediate copy of the master copy which
is necessarily created during the production of the accessible copies, but—

(@) the specified body may possess the intermediate copy only for
the purpose of the production of further accessible copies; and

(b) the specified body must destroy the intermediate copy within 3
months after it is no longer required for that purpose.

(2) An intermediate copy possessed otherwise than in accordance with
subsection (1) is to be treated as an infringing copy.

(3) A specified body may lend or transfer an intermediate copy possessed
under subsection (1) to another specified body which is also entitled to make
accessible copies of the relevant copyright work under section 40C.

(4) The specified body must—

{a) within a reasonable time before lending or transferring the
intermediate copy, notify the relevant copyright owner of its
intention to lend or transfer the intermediate copy; or

(b) within a reasonable time after lending or transferring the
intermediate copy, notify the relevant copyright owner of the
fact that it has lent or transferred the intermediate copy.

(5) The requirement under subsection (4) does not apply if the specified
body cannot, after making reasonable enquiries, ascertain the identity and
contact details of the relevant copyright owner.

(6) If the specified body charges for lending or transferring an
intermediate copy under this section, the sum charged must not exceed the cost
incurred in lending or transferring the copy.

(7) Where an intermediate copy which apart from this section would be
an infringing copy is possessed, lent or transferred in accordance with this
section but is subsequently dealt with, it is to be treated as an infringing copy—

(a) for the purpose of that dealing; and

FATAY £ .1 .

(b) if that dealing infringes copyright, for all subsequent purposes.
e = 21 R0 (¢ Pl (L 6]

I 1 Lo Via AN 1 4l e BV 3
OO OSOUTRITC (7 )y GodTt wWilll 2IX LATE

£l

(Added 15 of 2007 5. 13)

40D. - Intermediate copies

(1) A specified body entitled to make accessible copies of a master copy
under section 40C may possess an intermediate copy of the master copy which
is necessarily created during the production of the accessible copies, but—

(@) the specified body may possess the intermediate copy only for
the purpose of the production of further accessible copies; and

(b) the specified body must destroy the intermediate copy within 3
months after it is no longer required for that purpose.

(2) An intermediate copy possessed otherwise than in accordance with
subsection (1) is to be treated as an infringing copy.

(3) A specified body may lend or transfer an intermediate copy possessed
under subsection (1) to another specified body which is also entitled to make
accessible copies of the relevant copyright work under section 40C.

(4) The specified body must— '

(a) within a reasonable time before lending or transferring tbe
intermediate copy, notify the relevant copyright owner of its
intention to lend or transfer the intermediate copy; or

(b) within a reasonable time after lending or transferring the
intermediate copy, notify the relevant copyright owner of the
fact that it has lent or transferred the intermediate copy.

(5) The requirement under subsection (4) does not apply if the specified
body cannot, after making reasonable enquiries, ascertain the identity and
contact details of the relevant copyright owner. )

(6) If the specified body charges for lending or transferring an
intermediate copy under this section, the sum charged must not exceed the cost
incurred in lending or transferring the copy. _

(7) Where an intermediate copy which apart from this section would be
an infringing copy is possessed, lent or transferred in accordance? with this
section but is subsequently dealt with, it is to be treated as an infringing copy—
(a) for the purpose of that dealing; and
(b) if that dealing infringes copyright,\fgg ill subsequent purposes.

IN®

For the purposes of subsection (7), an
intermediate copy is dealt with if it is—

(a)  exhibited in public or distributed,
by any person other than the
specified body entitled to possess
the copy under subsection (1) or
the specified body to whom the
copy is lent or transferred under
subsection (3), for the purpose of

or in the course of any trade or
business; or

(b) sold or let for hire, or offered or
exposed for sale or hire.
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41A. Fair dealing for purposes of giving or
receiving instruction

(1) Fair dealing with a work by or on behalf of a teacher or by a pupil
for the purposes of giving or receiving instruction in a specified course of study
provided by an educational establishment does not infringe the copyright in
the work or, in the case of a published edition, in the typographical

arrangement.

(2). In determining whether any dealing with a work is fair dealing under
subsection (1), the court shall take into account all the circumstances of the
case and, in particular—

(@)

Q)
©

(@)

the purpose and nature of the dealing, including whether the
dealing is for a non-profit-making purpose and whether the
dealing is of a commercial nature;

the nature of the work;

the amount and substantiality .of the portion dealt with in
relation to the work as a whole; and

the effect of the dealing on the potential market for or value of
the work.

(3) Where any dealing with a work involves the inclusion of any passage
or excerpt from a published literary or dramatic work in an anthology—

(@

®)

if the inclusion is not accompanied by a sufficient
acknowledgement, the dealing is not fair dealing under
subsection (1); and

if the inclusion is accompanied by a sufficient acknowledgement,
subsection (2) applies in determining whether the dealing is fair
dealing under subsection (1).

(4) Where any dealing with a work involves the making of a recording of
a broadcast or cable programme or a copy of such a recording—

(@)

©®)

if an acknowledgement of authorship or other creative effort
contained in the work recorded is not incorporated in the
recording, the dealing is not fair dealing under subsection (1);
and

if an acknowledgement of authorship or other creative effort
contained in the work recorded is incorporated in the recording,
subsection (2) applies in determining whether the dealing is fair
dealing under subsection (1).

(5) Where any dealing with a work involves the making available of
copies of the work through a wire or wireless network wholly or partly
controlled by an educational establishment—

(@

if the educational establishment fails to—

(i) adopt technological measures to restrict access to the copies
of the work through the network so that the copies of the
work are made available only to persons who need to use
the copies of the work for the purposes of giving or
receiving instruction in the specified course of study in
question or for the purposes of maintaining or managing
the network; or

(if) ensure that the copies of the work are not stored in the
network for a period longer than is necessary for the
purposes of giving or receiving instruction in the specified
course of study in question or, in any event, for a period
longer than 12 consecutive months,

the dealing is not fair dealing under subsection (1); and

(b) if the educational establishment—

(1) adopts technological measures to restrict access to the
copies of the work through the network so that the copies of
the work are made available only to persons who need to
use the copies of the work for the purposes of giving or
receiving instruction in the specified course of study in
question or for the purposes of maintaining or managing
the network; and
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(ii) ensures that the copies of the work are not stored in the
network for a period longer than is necessary for the
purposes of giving or receiving instruction in the specified
course of study in question or, in any event, for a period
longer than 12 conseciitive months,

subsection (2) applies in determining whether the dealing is fair
dealing under subsection (1).

_(6) Without affecting the generality of section 37(5), where any dealing
with a work involves the making of reprographic copies, the fact that the
making of the copies does not fall within section 45 does not mean that it is not
covered by this section, and subsection (2) applies in determining whether the
dealing is fair dealing under subsection (1).

(7) Where a copy which apart from this section would be an infringing
copy is made in accordance with this section but is subsequently dealt with, it
18 to be treated as an infringing copy— '

(a) for the purpose of that dealing; and ‘
(b) if that dealing infringes copyright, for all subsequent purposes.
~ (8) In subsection (7), “dealt with” (W LA 5) means sold, let for
hire, or offered or exposed for sale or hire.

(Added 15 of 2007 5. 14)

(ii) ensures that the copies of the work are not stored in the
network for a period longer than is necessary for the
purposes of giving or receiving instruction in the specified
course of study in question or, in any event, for a period
longer than 12 conseciitive months,

subsection (2) applies in determining whether the dealing is fair

dealing under subsection (1).

(6) Without affecting the generality of section 37(5), where any dealing
with a work involves the making of reprographic copies, the fact that the
making of the copies does not fall within section 45 does not mean that it is not
covered by this section, and subsection (2) applies in determining whether the
dealing is fair dealing under subsection (1).

(7) Where a copy which apart from this section would be an infringing
copy is made in accordance with this section but is subsequently dealt with, it
is to be treated as an infringing copy— '

(@) for the purpose of that dealing; and
(b) if that dealing infringes copyright, for all subsequent purposes.

bhiza 2oavaacad-for anla . aethiza
e -0 Orrere SO OXPOSCa IO HTIT- O aITr

(Added 15 of 2007 s. 14)

(ii) ensures that the copies of the work are not stored in the
network for a period longer than is necessary for the
purposes of giving or receiving instruction in the specified
course of study in question or, in any event, for a period
longer than 12 consecutive months,

subsection (2) applies in determining whether the dealing is fair

dealing under subsection (1).

(6) Without affecting the generality of section 37(5), where any dealing
with a work involves the making of reprographic copies, the fact that the
making of the copies does not fall within section 45 does not mean that it is not
covered by this section, and subsection (2) applies in determining whether the
dealing is fair dealing under subsection (1). )

(7) Where a copy which apart from this section would be an infringing
copy is made in accordance with this section but is subsequently dealt with, it
is to be treated as an infringing copy—

(a) for the purpose of that dealing; and
(b) if that dealing infringes copyright, for all subsequent purposes.
% \ {R) In. subsection ("7>, “daalt PeTeta Nkl D2 B et=FoT

Pt a

>

Ly bire-or-offered-or-exposedforsale-orhired -
(Added 15 of 2007 s. 14)

A (8)  For the purposes of subsection (7), a copy

is dealt with if it is—

(a)  possessed, exhibited in public or
distributed (otherwise than for the
purposes mentioned in subsection
(1)) for the purpose of or in the
course of any trade or business; or

(b)  sold or let for hire, or offered or
exposed for sale or hire.
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41. Things done for purposes of instruction
or examination

(1) Copyright in a literary, dramatic, musical or artistic work is not
infringed by its being copied, to a reasonable extent, in the course of
instruction or of preparation for instruction, if the copying—

{a) 1is done by a person giving or receiving instruction; and
(b) 1s not by means of a reprographic process.

(2) Copyright in a sound recording, film, broadcast or cable programme
is not infringed by its being copied by making a film or film sound-track in the
course of instruction, or of preparation for instruction, in the making of films
or film sound-tracks, if the copying is done by a person giving or receiving
instruction,

(3) Copyright is not infringed by anything done for the purposes of an
examination by way of setting the questions communicating the questions to
the candidates or answering the questions.

(4) Subsection (3) does not extend to the makmg ofa reprographlc copy
of a musical work for use by an examination candxdate in performing the
work.

(5) Where a copy which would otherwise be an infringing copy is made
in accordance with this section but is subsequently dealt with, the copy is
treated as an infringing copy for the purpose of that dealing and if that dealing
infringes copyright, for all subsequent purposes.

For this purpose “dealt with” (#473%%) means sold or let for hire or
offered or exposed for sale or hire.

’ [ef. 1988 ¢. 48 5. 32 UK.]

a7

41. Things done for purposes of instruction
or examination

(1) Copyright in a literary, dramatic, musical or artistic work is not
infringed by its being copied, to a reasonable extent, in the course of
instruction or of preparation for instruction, if the copying—

(a) is done by a person giving or receiving instruction; and
(b) isnot by means of a reprographic process.

(2) Copyright in a sound recording, film, broadcast or cable programme
1s not infringed by its being copied by making a film or film sound-track in the
course of instruction, or of preparation for instruction, in the making of films
or film sound- tracks if the copying is done by a person giving or receiving
instruction.

(3) Copyright is not infringed by anything done for the purposes of an
examination by way of setting the questions, commumcatmg the questions to
the candidates or answering the questions.

(4) Subsection (3) does not extend to the makmg of a reprographlc copy
of a musical work for use by an examination candidate in performing the
work.

(5) Where a copy which would otherwise be! an infringing copy is made
in accordance with this section but is subsequerntly dealt with, the copy is
treated as an infringing copy for the purpose of that dealing and if that dealing
mfnnges copyrlght for all subsequent purposes

£ whhira
PSS TOFSaC-O-ires

[cf 1988 c. 48 5. 32 UK.]

I\ ~6)—In-subsection(5) "
UB dealt with (FFVMEITRS), in

work, means—

relation to a copy of a

(a) possessed for the purpose of or in the course of
any trade or business;

{b) sold or let for hire, or gffered or exposed for sale
or hi:e;

(c) exhibited in public or distributed for the purpose
of or in the course of any trade or business;

(d) distributed (otherwise than for the purpose of or
in the course of any tradle or business) to such an
extent as to affect prejudicially the owner of the
copyright in the work; o

(¢) communicated to the public, unless that

communication is not an infringement of
21 istue sction-(3)

T2y

[J(6)  For the purposes of subsection (5), a copy is dealt with

if it is—

(a) possessed, exhibited in public or distributed
(otherwise than for the purposes of instruction or
examination) for the purpose of or in the course
of any trade or business;

(b)  sold orlet for hire, or offered or exposed for sale
or hire; or

(¢) communicated to the public, unless that
communication is not an infringement of
copyright by virtue of subsection (3).
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44. Recording by educational establishments
of broadcasts and cable programmes

(1) A recording of a broadcast or cable programme, Or a copy of such a
recording may be made by or on behalf of an educational establishment for the
educational purposes of that establishment without thereby infringing the
copyright in the broadcast or cable programme, or in any work included in
it, if— :
(@) an acknowledgement of authorship or other creative effort

contained in the work recorded is incorporated in the recording

made by the establishment; and
(b) it is not made for gain. ‘

(2) Recording or copying is not authorized by this section if, or to the
extent that, licences under licensing schemes are available authorizing the
recording or copying in question and the person making the recording or
copies knew or ought to have been aware of that fact.

%! D?extent that, licences under licensing schemndes are available authorizing the

(1) A recording of a broadcast or cable programme, or a copy of such a
recording may be made by or on behalf of an educational establishment for the
educational purposes of that establishment without thereby infringing the
copyright in the broadcast or cable programme, or in any work included in
it, if—

() an acknowledgement of authorship or other creative effort
contained in the work recorded is incorporated in the recording
made by the establishment; and

(b) it is not made for gain.

recording or copying in question and the jperson making the recording or
m. Es i:[‘] E"J' :I_ :1] g |1t t: II E : ‘f E E 1 aq"a ’!E Ef P PUPNE T A-NP-C S O

4\Recording, copying or communication by educational
establishments: broadcasts or cable programmes

A\(1A) A person authorized by an educational establishment
may, without infringing copyright, communicate to an
authorized recipient a recording or copy of a recording
of a broadcast or cable programme that has been
made in accordance with subsection (1) if—

(a) the person makes the communication for the
educational purposes of the establishment; and

(b) the establishment takes all reasonable steps to
ensure that—

(i) only authorized recipients receive the
communication; and

(ii) the authorized recipients do not make any
copy or further transmission of the
communication.

G (2) Recording, copying or communi.cating‘ to.authorized
recipients is not authorized by this section if, or to the
extent that, licences under licensing schemes are
available authorizing the recording, copying or
communication in question and the person making the
recording, copies or communication in question knew
or ought to have been aware of that fact.
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(3) Where a recording or copy which would otherwise be an infringing
copy is made in accordance with this section but is subsequently dealt with, the
copy is treated as an infringing copy for the purposes of that dealing and if
that dealing infringes copyright, for all subsequent purposes.

For this purpose “dealt with” (¥4732%) means sold or let for hire or

offered or exposed for sale or hire.
fof 1988 ¢. 48 5. 35 U.K]

|

(N

(3) Where a recording or copy which would otherwise be an infringing
copy is made in accordance with this section but is subsequently dealt with, the
copy is treated as an infringing copy for the purposes of that dealing and if
that dealing infringes copyright, for all subsequent purposes.

------

offered.orexposedfor.anl -l
o4 S-S POSea—+OF-Sare-oFRire:

[cf: 1988 c. 48 5. 35 U.K]
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N\, @uthorized recipient (W A), in relation to a
D // communication made by af person authorized by an
educational establishment, rheans a teacher or pupil of

the establishment who has [been authorized by or on

behalf of the establishment to receive the
communication;

dealt with (B FALVEITZES), in| relation to a copy of a
work, means—

(a) possessed for the purpgse of or in the course of
any trade or business;

(b) sold or let for hire, or pffered or exposed for sale
or hire;

(¢) exhibited in public or distributed for the purpose
of or in the course of any trade or business;

(d) distributed (otherwise than for the purpose of or
in the course of any trade or business) to such an
extent as to affect prejudicially the owner of the
copyright in the work; qr

(¢) communicated to the public, unless that
communication is nq¢t an infringement of

e SO PR BY-ViFtRe-0Fstbsee oA

d®

For the purposes of subsection (3), a recording or copy
is dealt with if it is—

(a)  possessed, exhibited in public or distributed
(otherwise than for the educational purposes of
the educational establishment concerned) for the
purpose of or in the course of any trade or
business;

(b)  sold or let for hire, or offered or exposed for sale
or hire; or

(c) communicated to the public, unless that
communication is not an infringement of
copyright by virtue of subsection (1A).

(5)  In this section—

authorized recipient (ERZFEIEA A), in relation to a
communication made by a person authorized by an
educational establishment, means a teacher or pupil of
the establishment who has been authorized by or on
behalf of the establishment to receive the
communication.
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45. Reprographic copying made by educational
establishments or pupils of passages
from published works

( Amended 15 of 2007 s. 16 )

(1) Reprographic copies of artistic works or of passages from published
literary, dramatic or musical works may, to a reasonable extent, be made by or
on behalf of an educational establishment for the purposes of giving
instruction, or by a pupil for the purposes of receiving instruction in a specified
course of study provided by an educational establishment, without infringing
any copyright in the work, or in the typographical arrangement. (Amended
15 of 2007 s. 16)

I

45.

Lo ¥y oWl g of]

of passages '

establishments or pupils

(Amended 15 of 2007 s. 16)‘

S |
. Repfegfa:phﬂ-e-eepres[of artjstic works or of passages from published
literary, dramatic or musical Work%\ay, to a reasonable extent, be made by or
on behalf of an educational establishment for the purposes of giving
instruction, or by a pupil for the purposes of receiving instruction in a specified
course of study provided by an educational establishment, without infringing
any copyright in the work, oz et . (Amended
15 0f 2007 s. 16) '

~

I~

/i\Copying or communication by educational establishments or
pupils: passages or extracts from published works

E{:{Copies

Y, or extracts from published sound recordings or films,

) in the typographical arrangement, or in the sound
recording or film (as the case may be)

aN (1A) A person authorized by an educational establishment
may, without infringing copyright, communicate to an
authorized recipient a copy of an artistic work, a
passage from a published literary, dramatic or musical
work, or an extract from a published sound recording
or film, that has been made in accordance with
subsection (1) if—

(a) the person makes the communication for the
educational purposes of the establishment; and

(b) the establishment takes all reasonable steps to
ensure that—

(i) only authorized
communication; and

recipients receive the

(i) the authorized recipients do not make any
copy or further transmission of the
communication.
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(2) Copying is not authorized by this section if, or to the extent tha;,
licences under licensing schemes are available authorizing the copying in

question and the person making the copies knew or ought to have been aware -

of that fact.

(3) Where a copy which would otherwise be an infringing copy is made
in accordance with this section but is subsequently dealt with, it is treated as an
infringing copy for the purposes of that dealing, and if that dealing infringes
copyright, for all subsequent purposes.

For this purpose “dealt with” (#4173 %) means sold or let for hire or

- offered or exposed for sale or hire.
{ef 1988 c. 48 5. 36 UK]

|
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/ licenqes under licensing schemes are available authorizing the copying in
question and the person making the copies khew or ought to have been aware -

fida ot £o ot
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~ (3) Where a copy which would otherwise be an infringing copy is made
in accordance with this section but is subsequently dealt with, it is treated as an
infringing copy for the purposes of that dealing, and if that dealing infringes
copyright, for all subsequent purposes.
OIS purpose—<aeartw s

offered-or-exnecad forcnla or hie
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[cf 1988 c. 48 5. 36 U.K.]

N\ (2) Copying or communicating to authorized recipients
is not authorized by this section if, or to the extent
that, licences under licensing schemes are available
authorizing the copying or communication in question
and the person making the copies or communication
in question knew or ought to have been aware of that
fact.

‘(’-’%} Hr-thris-sectionr—
authorized vecipient (BEXFEYELA), in relation to a
communication made by a person authorized by an

v educational establishment, njeans a teacher or pupil
of the establishment who has been authorized by
or on behalf of the establishment to receive the
communication;

dealt with (WRAMUEATZS), in felation to a copy of a
work, means—

(a) possessed for the purpode of or in the course of
any trade or business;

(b) sold or let for hire, or offered or exposed for sale
or hire;

{c) exhibited in public or distributed for the purpose
of or in the course of any trade or business;

(d) distributed (otherwise than for the purpose of or
in the course of any trade or business) to such an
extent as to affect prejuflicially the owner of the
copyright in the work; o1

(¢) communicated to the public, unless that
communication is nof an infringement of

pP PP N ek Fad \.ﬂ.} il Ll A
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For the purposes of subsection (3), a copy is dealt with
if it is—

(a)  possessed, exhibited in public or distributed
(otherwise than for the educational purposes of
the educational establishment concerned) for the

purpose of or in the course of any trade or
business;

(b)  sold or let for hire, or offered or exposed for sale
or hire; or

(©) communicated to the public, unless that
communication is not an infringement of
copyright by virtue of subsection (1A).

(5) In this section—

authorized recipient (B fZHEUWER A), in relation to a

communication made by a person authorized by an
educational establishment, means a teacher or pupil of
the establishment who has been authorized by or on
behalf of the establishment to receive the
communication.
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54A. Fair dealing for purposes of public administration

(1) Fair dealing with a work by the Government, the Executive Council,
the 'Jl.ldiciary or any District Council for the purposes of efficient
administration of urgent business does not infringe the copyright in the work
or, in the case of a published edition, in the typographical arrangement.

(2) In determining whether any dealing with a work is fair dealing under
subsection (1), the court shall take into account all the circumstances of the
case and, in particular— ;

(a) the purpose and nature of the dealing, including whether the
dealing is for a non-profit-making purpose and whether the
dealing is of a commercial nature; |

(b) the nature of the work;

(¢) the amount and:substantiality of the portion dealt with in
relation to the work as a whole; and

(d) the effect of the dealing on the potential market for or value of
the work. ’

(3) Where a copy which apart from this section would be an infringing
copy is made in accordance with this section but is subsequently dealt with, it
is to be treated as an infringing :copy—

(a) for the purpose of that dealing; and ,

(b) 1if that dealing infringes copyright, for all subsequent purposes.

(4) In subsection (3), “dealt with” (88 RAEFTZE) means sold, let for
hire, or offered or exposed for sale or hire.

(Added 15 of 2007 5. 17)

I

54A. Fair dealing for purposes of public administriation

(1) Fair dealing with a work by the Government, the Executive Council,
the Judiciary or any District Council for the purposes of efficient
administration of urgent business does not infringe the copyright in the work
or, in the case of a published edition, in the typographical arrangement.

(2) In determining whether any dealing with a work is fair dealing under
subsection (1), the court shall take into account all the circumstances of the
case and, in particular—

(a) the purpose and nature of the dealing, including whether the
dealing is for a non-profit-making purpose and whether the
dealing is of a commercial nature; |

(b) the nature of the work; -

(¢) the amount and : substantiality of the portion dealt with in

relation to the work as a whole; and
(d) the effect of the dealing on the potential market for or value of

the work.

(3) Where a copy which apart from this section would be an infringing
copy is made in accordance with this section but is subsequently dealt with, it
is to be treated as an infringingicopy— ‘

(@) for the purpose of that dealing; and ,
(b) if that dealing infringes copyright, fczr all subsequent purposes.
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(as at 28.3.2012)

54A. Fair dealing for purposes of public administrzation

(1) Fair dealing with a work by the Government, the Executive Cour}cil,
the Judiciary or any District Council for the purposes of efficient
administration of urgent business does not infringe the copyright in the work
or, in the case of a published edition, in the typographical arrangement.

(2) In determining whether any dealing with a work is fair dealing under
subsection (1), the court shall take into account all the circumstances of the
case and, in particular— i )

(a) the purpose and nature of the dealing, including whether the
dealing is for a non-profit-making purpose and whether the
dealing is of a commercial nature;

(b) the nature of the work; - _ o

(¢) the amount and: substantiality of the portion dealt with 1in
relation to the work as a whole; and

(d) the effect of the dealing on the potential market for or value of
the work. : o

(3) Where a copy which apart from this section would be an 1nfrlpg1ng
copy is made in accordance with this section but is subsequently dealt with, it
is to be treated as an infringing:copy—

(@) for the purpose of that dealing; and

£AN I ) i LN (19 WL PR s i
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(Added 15 of 2007 5. 17)

(b) if that dealing infringes copyright, for all subsequent purposes.
PR T RS ) Teans So1d, er 10T
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(Added 15 of 2007 5. 17)

A (4)  For the purposes of subsection (3), a copy
is dealt with if it is—

(&)  possessed, exhibited in public or
distributed (otherwise than for the
purposes mentioned in subsection
(1)) for the purpose of or in the
course of any trade or business; or

(b)  sold or let for hire, or offered or
exposed for sale or hire.
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65. Certain acts permitted where works
made available to the public

Notwithstanding section 23, copyright in a work is not infringed by the
making of a transient and incidental copy which is technically required for the
viewing or listening of the work by a member of the public to whom a copy of
the work is made available.

65. Certain acts permitted where works
made available to the public

Notwithstanding section 23, copyright in a work is not infringed by the
making of a transient and incidental copy which is technically required for the
viewing or listening of the work by a member of the public to whom a copy of
the work is made available.

1

A 65A. Temporary reproduction by service providers

(1) The copyright in a work is not 'infringed by the
making and storage of a copy of the work by a service
provider if—

(a) the sole purpose of the making and storage of the
copy is to enable more efficient transmission of
the work by the service provider through a
network;

(b) the making and storage of the copy forms an
" automatic and essential part of a technological
process, and that process neither modifies the
work, nor interferes with the lawful use of
technology to obtain data on the use of the work;

(c) the storage of the copy is temporary;

(d) the service provider updates the database in which
the copy is stored in accordance with reasonable
industry practice;

(e) the service provider complies with conditions (if
any) on access to the work; and

(f) the service provider acts promptly to remove the
a copy or disable access to the copy ither of
the following facts comes to the service provider’s

actual knowledge—

(i) the work has been removed from the original
source from which the copy was made; or

(i) access to the work at the original source from
which the copy was made has been disabled.

2~ S AL 0 o
ﬁ\L) 211 LD DVL LUl "
service provider (IRBRHLE) has the meaning given by
QA
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D “(2)  In this section—

hosting (ZF1¥) means providing space on a network server or

any electronic retrieval system for storage of
information or material at the direction of a user;

information location tools (&85 T E.) means tools such
as directories, indexes, references, pointers, or

hypertext links that link or refer users to an online
location;

online service (5 IR75) includes—

(a)  the transmission, routing, or provision of
connections for digital online communications,

betwegn or among points specified by a user, of
material of the user’s choosing;

(b)  thehosting of information or material that can be
accessed by a user;

(¢) the storing of information or material on a

system or network that can be accessed by a
user;

(d)  the linking or referral of users to an online

location by the use of information location tools;
and

(e)  the provision of online social networking
services to users;

routing (% H13%4$2) means directing or choosing the means or
routes for the transmission of data;

service provider (AR 752 {:°%) means a person who, by means
of electronic equipment or a network, or both, provides,
or operates facilities for, any online services.
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72. Advertisement of sale of artistic work

(1) Itis not an infringement of copyright in an artistic work to copy it, or
to issue or make available copies to the public, for the purpose of advertising
the sale of the work.

(2) Where a copy which would otherwise be an infringing copy is made
in accordance with this section but is subsequently dealt with, the copy is
treated as an infringing copy for the purposes of that dealing and, if that
dealing infringes copyright, for all subsequent purposes. (Amended 15 of
2007 s. 20)

For this purpose “dealt with” (#47325) means sold or let for hire, offered
or exposed for sale or hire, exhibited in public or distributed.

[cf: 1988 ¢. 48 5. 63 UK]

.. 2007 5. 20)

72. Advertisement of sale of artistic work

(1) Itisnot an infringement of copyright in an artistic work to copy it, or

to issue or make available copies to the public, for the purpose of advertising -

the sale of the work.

(2) Where a copy which would otherwise be an infringing copy is made
in accordance with this section but is subsequently dealt with, the copy is
treated as an infringing copy for the purposes of that dealing and, if that
dealing infringes copyright, for all subsequent purposes. (Amended 15 of

[f. 1988 c. 48 5. 63 U.K]

For the purposes of subsection (2), a copy is
dealt with if it is—

A O

(a) possessed, exhibited in public or
distributed (otherwise than for the
purpose mentioned in subsection (1)) for
the purpose of or in the course of any
trade or business; or

(b)  sold or let for hire, or offered or exposed
for sale or hire.
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88. Things done in reliance on registration of design 88. Things done in reliance on registration of design

The copyright in an artistic work is not infringed by anything done—

(a¢) in pursuance of an assignment or licence made or granted
by a person registered under the Registered Designs Ordinance
(Cap. 522) as the registered owner of a corresponding design;
and v '

(b) in good faith in reliance on the registration and without notice of ®)
any proceedings for the cancellation of the registration or for
rectifying the relevant entry in the register of designs,

and this is so notwithstanding that the person registered as the registered
owner was not the owner of the design for the purposes of that Ordinance.
[cf. 1988 c. 48 5. 53(1) UK]

The copyright in an artistic work is not infringed by anything done—

(d) in pursuance of an assignment or licence made or granted
by a person registered under the Registered Designs Ordinance
(Cap. 522) as the registered owner of a corresponding design;
and '
in good faith in reliance on the registration and without notice of
any proceedings for the cancellation of the registration or for
rectifying the relevant entry in the register of designs,
and this is so notwithstanding that the person registered as the registered
owner was not the owner of the design for the purposes of that Ordinance.

[cf. 1988 c. 48 5. 53(1) U.K]
Y

2\ Division IITA

Limitations on Liability of Service Providers Relating
to Online Materials

88A. Definitions
In this Division—

code of practice ( {EH<FRI) ) means the code of practice
published by the Secretary for Commerce and
Economic Development under section 88I;

complainant (FFA), in relation to a notice of alleged
infringement given to a service provider, means the
person who gives the notice;

counter notice (EFREH) means a gotice given to a service /T
l provider under section in relation to an alleged 88D(1)
copyright infringement;

or any electroni ; system for storage of

information or material 4t the direction of a user;
information location tools (K1 F T R) means tools such
as directories, indexes, references, pointers, or hypertext

linko that linl 1o ynfoas andnen & o

T OT T O & O~

notice of alleged infringement (ETREHEEM) means a
notice given to a service provider under section 83C(1)
in relation to an alleged copyright infringement;
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,'%IHM%%@W ; Gz :> meliudes

o (a) the transmission, Jouting, or prqvision .of
connections for or| access to digital online
communications, befween or among points
specified by a user|of material of the user’s
choosing;

(b) the hosting of materipl that can be accessed by a
user;
(c) the storing of materal in a persqn’s system or
network temporarily ps an automatic response to
the request of anothdr person without modifying
the material;

(@) the linking or referpal of users to .an online
location by the use off information location tools;

(e) the provision of application-based services to
users such as social ngtworking services; and
(N the ?w\vicinn of ace rnet;

service platform (lR¥F &), in relation to a service provider,
means a system or network controlled or operated by
or for the service provider that is accessible to the
users of online services provided by the service
provider;

service provider (IRFHRELE) means a person who, by
i means of electronic equipment or a network, or both,

' provides OWW online services;
‘\/7 standard  technical measures (FBERMIENE) means any

technical measure widely accepted by the industry
that—

(a) is used to identify or protect copyright works;

(b) has been developed through an open, voluntary
process by a broad consensus of copyright owners
and service providers;

(c) is available to any person on reasonable and non-
discriminatory terms; and

(d) does not impose substantial costs on service
providers or substantial burdens on the systems
or networks controlled or operated by or for
service providers.

88B. Limitations on liability of service providers

(1) If the conditions specified in subsection (2) are
complied with, a service provider is not liable for
damages or any other pecuniary remedy for
infringement of the copyright in a work that occurs-on
the service provider’s service platform merely because

the service provider provides
online services.

online service (B##5.BR7%) has the meaning given by section
65A(2) but does not include any service provided
through an intranet;

? , or operates facilities for,

<7 personal data ({El A&¥}) has the meaning given by section

i(l) of the Personal Data (Privacy) Ordinance (Cap.
86);
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(2) The conditions are—

(a) that the service provider has taken reasonable
steps to limit or stop the infringement as soon as
practicable after the service provider—

(i) received a notice of alleged infringement in
relation to the infringement;

(i) became aware that the infringement has
occurred; or

(iii) became aware of facts or circumstances that
would lead inevitably to the conclusion that
the infringement has occurred;

(b) that the service provider has not received and is
not receiving any financial benefit directly
attributable to the infringement;

(c) that the service provider accommodates and does
not interfere with standard technical measures
that are used by copyright owners to identify or
protect their copyright works; and

(d) that the service provider designates an agent to
receive notices of alleged infringements, by
supplying through the service provider’s service,
including on the service provider’s website in a

/l\the agent’s name and contact details,

(3) For the purposes of subsection (2)(a), a service
provider is to be treated as having taken reasonable
steps to limit or stop the infringement in question if
the service provider complies with all the provisions in
the code of practice respecting the course of action

that a service provider may adopt in limiting or
stopping an alleged infringement.

(4) For the purposes of subsection (2)(b)—

(a) in determining whether a service provider has
received or is receiving a financial benefit directly
attributable to the infringement in question, the
court may take into account all the circumstances
of the case and, in particular—

(i) industry practice in relation to the charging
for online services provided by other service
providers that are similar to the online service
to which the infringement relates;

(ii)) whether the fee of the online service provided
by the service provider is for, and the value
of the online service provided by the service
provider lies in, providing access to infringing
material; and

(ii1) whether the financial benefit obtained by the
service provider for providing the online
service to which the infringement relates was
greater than the benefit that would usually
result from charging for the online service in
accordance with accepted industry practices;
and
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(b) financial benefits directly attributable to the
infringement do not include one-off set up fees or
flat periodic payments that are charged by the
service provider in respect of all users on a non-
discriminatory basis.

(5) To avoid doubt—

(a) nothing in this Division requires a service provider
to—
(i) monitor the service provider’s service or
actively seek facts that indicate infringing
activity, except to the extent consistent with a
standard technical measure complying with
subsection (2)(c); or

(i) gain access to, remove, or disable access to
material in cases where such actions are
prohibited by law,

in order to qualify for the limitations on liability
established by this section; and

(b) the failure of a service provider to qualify for the
limitations on liability established by this section
has no adverse bearing on the consideration of
any defence that may be available to the service
provider in proceedings for infringement of
copyright.

(6) This section does not apply to proceedings for
infringement of copyright commenced before the day
on which this section comes into operation.

88C. Notice of alleged infringement

(1) If it is alleged that an infringement of the copyright in
a work has occurred or is occurring on a service
provider’s service platform, a notice in respect of the
alleged infringement may be given to the service
provider under this section.

(2) A notice of alleged infringement—
(a) must be in writing;

i O (b) must be signed or otherwise authenticated by the
owner of the allegedly infringed copyright or that
owner’s authorized representative; and

(c) must be provided to the designated agent of the

l service provider by eleetronte-or-otherine
(3) A notice of alleged infringement—
Ty : e e
/ complainant and any qther information that is
reasonably sufficient| for contacting the

complainant;

(b)

must substantially iden
that is alleged to have
notice alleges that mult
been infringed at a sing]

tify the copyright work
been infringed or, if the
ple copyright works have

e online site, must identify

ocrbins I
(<Y lbyl\ab\alltcu.l AAYIR USSR ¥V v

Fad 1 1
UL UG WUILIRAS,

3 (ab) (if the service provider specifies the form of the notice
under subsection (5)) must be in the form specified by
the service provider;’

/I\‘the means specified by the service provider under subsection (6)

<7 (a)  must contain the complainant’s name and address for
service in Hong Kong and any other information that is
reasonably sufficient for contacting the complainant;

(b)  must substantially identify the copyright work that is
alleged to have been infringed;
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©

d

| D

®

must identify—

(i) the material, or the link or r_efer_enqe to the
material, that is alleged to be 1pfrmg1ng or to
be the subject of infringing activity;

(i) the activity, or the link or _refqregce to the
activity, that is alleged to be infringing;

must contain information sufficient to enablc? ghe
service provider to locate the material, activity,
link or reference mentioned in paragraph (c);

must contain a statement to the effect that the
complainant believes in good faith that use of the
material, or conduct of the activity, in the manner
complained of is not authorized by law, and has
not been authorized by the copyright owner or
the authorized representative of the copyright
owner;

must contain a statement to the eﬁfect that the
complainant requests the service provider to—

(1) send a copy of the notice to the service
provider’s subscriber whose account for
online services has been used or involved in
the alleged infringement; and

(i) if applicable, remove the material to which
the alleged infringement relates, or ghsable
access to the material or activity to which the
alleged infringement relates; and

(g) must contain a declaration to the effect that—

(i) the information contained in the notice is
true and accurate to the best of the
complainant’s knowledge and belief;

(i) the complainant is the copyright owner or is
authorized to act on behalf of the copyright
owner; and .

(iii) the complainant understands thgt ) the
complainant commits an offence and is liable
to pay compensation by way of damages to
any person who suffers loss or damage as a
result of any false statement contained in the
notice.

e

D (da) must contain a description of how the material or

oW

®)

(6)

7

activity mentioned in paragraph (c) infringes the rights
of the copyright owner of the copyright work; "

If a notice of alleged infringement given to a service
provider does not comply with subsection (2) or 3)>—

(a)  the notice is of no effect for the purposes of
section 88B(2)(a)(i); and

(b)  in determining whether the service provider was
aware of any of the matters mentioned in section

88B(2)(a)(ii) or (iii), no account is to be taken of
the notice.

For the purposes of subsection (2)(@b), a service
provider may specify the form of a notice of alleged
infringement in so far as it is not inconsistent with the
provisions in subsection (3).

For the purposes of subsection (2)(c), a service provider
must specify, through the service provider’s service
(which may include on the service provider’s website),
the means (which may include electronic means) by
which a notice of alleged infringement is to be provided
to the designated agent of the service provider.

On receiving a notice of alleged infringement from a
complainant, a service provider may—

(@ send a copy of the notice to the service
provider’s subscriber whose account for online
services has been used or involved in the alleged
infringement;

(b)  notify the subscriber that the subscriber may
contact the complainant directly;

(¢) remove the material to which the alleged
infringement relates, or disable access to the

material or activity to which the alleged
infringement relates; and

(d)  (if the service provider removes the material to
which the alleged infringement relates, or
disables access to the material or activity to
which the alleged infringement relates) notify
the subscriber of the removal or disabling.

ﬁ 88CA. Notice given by service provider

If a service provider becomes aware that an
infringement of the copyright in a work has occurred on
the service provider’s service platform or becomes
aware of facts or circumstances that would lead
inevitably to the conclusion that the infringement has
occurred, the service provider may—

(@ remove the material to which the
infringement relates, or disable access to
the material or activity to which the
infringement relates; and

(b) by notice in writing given to the service
provider’s subscriber whose account for
online services has been used or involved
in the infringement, notify the subscriber
of the removal or disabling.
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88D. Counter notice

£33 £ b g ¥l 11 B S AT .
1Tr) O IVLCIVITE d NOTICCT U aTI LU 1L TR UIICLIIL 1 UL (29
0 complainant, a service prgvider may—

(a) send a copy of the nptice to the service provider’s
subscriber whose acdount for online services has
been used or involved in the alleged infringement;
and

(b) notify the subscribgr that the subscriber may
contact the complainant directly.

(2) If a service provider| becomes aware that an
infringement of the copyfight in a work has occurred
on the service provider’s [service platform or becomes

aware of facts or circhmstances that would lead
inevitably to the conclusipn that the infringement has
occurred, the service provider may—

(a) remove the material to which the infringement
relates, or disable acqess to the material or activity
to which the infringement relates; and

(b) by notice in writing given to the service provider’s
subscriber whose acdount for online services has
been used or involved in the infringement, notify
the subscriber of the{removal or disabling.

(3) On receiving a copy of nptice of alleged infringement -
sent by the service provider under subsection (1) or a
notice given by the servige provider under subsection
(2), the subscriber may give a counter notice to the
service provider—

(a) disputing or denying] the infringement alleged by
the complainant or s¢rvice provider; and

(b) if the service providgr has removed any material,
or disabled access fo any material or activity,
requesting the servicg provider to take reasonable
steps to reinstate thq material, or cease disabling

access to the matgrial or activity, within a

(4) A counter notice—

© « (a) must be in writing;

I v, (b) must be signed or otherwise authenticated by the

subscriber; and

(c) must be provided to the designated agent gf the
' service provider by i

(5) A counter notice—

X 3 s}

e o .
I £l I 3 2
TTorfroCT Oty O USCTTIONTY

{b) must identify—

(i) the material that has been removed or to
which access has been disabled, and the
location at which the material appeared

before it was removed or access to it was
disabled;

(i) the activity to which access has been disabled,
and the location at which the activity
appeared before access to it was disabled;

ﬂ Q) Within a reasonable time after receiving a copy of

- notice of alleged infringement sent by the service
provider under section 88C(7) in respect of the matter
mentioned in section 88C(7)(d) or a notice given by the
service provider under section 88CA(b), the service
provider’s subscriber may give a counter notice to the
service provider—
(@) disputing or denying the infringement alleged by

the complainant or service provider; and

(b) requesting the service provider to take
reasonable steps to reinstate the material, or
cease disabling access to the material or activity,
within a reasonable time after receiving the
counter notice.

<7 (ab) (ifthe service provider specifies the form of the counter
notice under subsection (7)) must be in the form
specified by the service provider;

/rt’ne means specified by the service provider under subsection (8)

ﬁ(a) must contain the subscriber’s name and address for
service in Hong Kong and any other information that is
reasonably sufficient for contacting the subscriber;
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(c) must contain a statement to the effect that the
subscriber believes in good faith that the material
was removed, or access to the material or activity
was disabled, as a result of a mistake or
misidentification; asd

Ilj?(d) must contain a declaration to the effect that—

(i) the information contained in the counter
notice is true and accurate to the best of the
subscriber’s knowledge and belief; and

(i) the subscriber understands that the subscriber
commits an offence and is liable to pay
compensation by way of damages to any
person who suffers loss or damage as a result
of any false statement contained in the
counter notice.

A LLN A 4 i 4l ot | + R, itk
v> \\7} ey A\ v] Ll.l,l (AN pesvaniw W) LL.LLL\« U0 ESS VA" \./\JJJLLJ.[J Yyiiil
l subsections (4) and (5) is ok no effect for the purposes
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88E. Offence of making false statements
(1) A person commits an offence if the person—

(a) makes any statement in a notice of alleged
infringement or counter notice that the person
knows to be false in a material respect; or

(b) recklessly makes any statement in a notice of
alleged infringement or counter notice that is false
in a material respect.

(2) A person who commits an offence under subsection (1)
is liable on conviction to a fine at level 2 and to
imprisonment for 2 years.

88F. Civil liability for making false statements

(1) Any person who makes any statement in a notice of
alleged infringement or counter notice that the person
knows to be false, or does not believe to be true, in a
material respect, is liable in damages to any person
who suffers loss or damage as a result of the making
of the statement.

(2) In this section—

loss or damage (FBKFIRE), in relation to a statement,
| means loss or damage that f§|reasonably foreseeable as
likely to result from the making of the statement.

88G. Exemption of service providers from liability for removal of
material etc.

(1) Subject to subsection (2), if a service provider has, in
good faith, removed any material, or disabled access to
any material or activity, pursuant to a notice of alleged
infringement, the service provider is not liable to any
person for any claim made in respect of the removal
or disabling, whether or not the material or activity is
ultimately determined to be infringing.

O (ca) must contain the grounds for the subscriber’s belief
mentioned in paragraph (c);

(cb) (if the subscriber is an individual) must state whether
the subscriber opts for or against the service provider’s
disclosure of the subscriber’s personal data contained in
the counter notice to the complainant; and

</ (6) A counter notice that does not comply with subsection
(4) or (5) is of no effect for the purposes of subsection

(1)(b).

()  For 'the purposes of subsection (4)(ab), a service
provider may specify the form of a counter notice in so

far as it is not inconsistent with the provisions in
subsection (5).

(8)  Forthe purposes of subsection (4)(c), a service provider
must specify, through the service provider’s service
(which may include on the service provider’s website),
the means (which may include electronic means) by
which a counter notice is to be provided to the
designated agent of the service provider.

/F\actual and
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@)

©)

)

Subsection (1) does not apply with respect to material
residing at the direction of a subscriber of the service
provider on the service provider’s service platform and
that is removed, or to material or activity residing at
the direction of a subscriber of the service provider on

the service provider’s service platform and to which
access is disabled, unless—

(a) the service provider takes reasonable steps to
notify the subscriber that the service provider has
removed the material or disabled access to the
material or activity;

(b) the service provider takes reasonable steps to send
a copy of the notice of alleged infringement to
the subscriber; and

(c) where the subscriber gives a counter notice to the
service provider—

(i) the service provider promptly sends a copy of

I the counter notice to the complainant; eaé
o>

(i) subject to subsection (7), the service provider
takes reasonable steps to reinstate the
material, or cease disabling access .to the
material or activity, within a reasonable time
after receiving the counter notice.

Subject to subsection (4), if a service provider has, in
good faith, removed any material, or disabled access to
any material or activity, after the service provider
became aware that the material or activity relates to an
infringement of copyright or became aware of facts or
circumstances that would lead inevitably to the
conclusion that the infringement has occurred, the
service provider is not liable to any person for any
claim made in respect of the removal or disabling,
whether or not the material or activity is ultimately
determined to be infringing.

Subsection (3) does not apply with respect to material
residing at the direction of a subscriber of the service
provider on the service provider’s service platform and
that is removed, or to material or activity residing at
the direction of a subscriber of the service provider on
the service provider’s service platform and to which
access is disabled, unless— '

(a) the service provider takes. reasonable steps to
notify the subscriber that the service provider has
removed the material or disabled access to the
material or activity;

(b) the service provider takes reasonable steps to
provide the subscriber with—

(i) information reasonably sufficient to enable
the subscriber to identify the material or
activity; and

(i) the service provider’s reasons for the removal
or disabling; and

(c) subject to subsection (7), where the subscriber
gives a counter notice to the service provider, the
service provider takes reasonable steps to reinstate
the material, or cease disabling access to the
material or activity, within a reasonable time after
receiving the counter notice,

{1 (la)  (if the subscriber is an individual) the service provider
acts in accordance with the subscriber’s option stated in
the counter notice under section 88D(5)(cb); and
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(5) Subject to subsections (6) and (7), if a service provider
has, in good faith, reinstated any material, or ceased
disabling access to any material or activity, pursuant
to a counter notice, the service provider is not liable to
any person for any claim made in respect of the
reinstatement or cessation, whether or not the material

or activity is ultimately determined to be infringing. (] (6)  Subsection (5) does not apply in a case where the
. A material was removed, or access to the material or
r‘! 6 Sabsee. tion—(5)—does—not—apply—in—a—ease v"«hei'e—%he- activity was disabled, pursuant to a notice of alleged
[ material was removed, or pccess to the material or infringement unless—
activity was disabled, pursuant to a notice of alleged
infringement unless the | service provider takes (a) the service provider promptly sends a copy of
reasonable steps to send a ¢opy of the counter notice the counter notice to the complainant; and

to the complainant.

(7) Subsections (2)(c)(ii), (4)(c) and (5) do not apply if the
designated agent of the dervice provider has been

(b)  (if the subscriber is an individual) the service
provider acts in accordance with the subscriber’s
option stated in the counter notice under section

notified that proceedings have been commenced in 88D(5)(ch).

Hong Kong seeking a court order to restrain the

subscriber from engaging in infringing activity relating (7)  Subsections (2)(c)(ii), (4)(c) and (5) do not apply if—
to the material or activity] on the service provider’s

serviee-platform. ] (a)  proceedings have been commenced in Hong

Kong seeking a court order in connection with
any infringing activity that relates to the material

88H. Evi iance wit nditions .. . . .
dence of complia h co 0 or activity mentioned in those subsections; and

In an action relating to the liability of a service provider, if .
the service provider adduces evidence tending to show that (b)  the designated agent of the service provider has
the service provider has complied with— been notified in writing, by the person who
brings the proceedings, of the proceedings—

@) in the case of subsection (2)(c)(ii) or (5),
within a reasonable time after the service

(a) a condition described in section 88B; or
(b) a condition specified in the code of practice,

the court must presume, in the absence of evidence to the provider sent a copy of the counter notice
contrary, that the service provider has complied with that to the complamant; or
condition.

(ii)  in the case of subsection (4)(c), within a

. reasonable time after the service provider

881. Code of practice received the counter notice.

(1) The Secretary for Commerce and Economic
Development may publish in the Gazette a code of
practice for providing practical guidance to service

providers in respect of this Division.

(2) Without limiting subsection (1), the Secretary for
Commerce and Economic Development may in the
code of practice specify—

(a) the procedures for giving a notice of alleged
infringement or counter notice, including the
forms of and information to be contained in the
notice, the manner of sending the notice and the
manner of verification of statements in the notice;
and

(b) the course of action that a service provider may
adopt on receiving a notice of alleged
infringement or counter notice.

(3) The Secretary for Commerce and Economic
Development may from time to time revise the whole
or any part of the code of practice published under
subsection (1) in a manner “consistent with the
Secretary’s power to publish the code under that
subsection, and any reference to the code of practice

! in this Ordinance is to be construed aq? reference to /]\ ludi
the code as so revised. including

(4) Any code of practice published under subsection (1) is
not subsidiary, legislation.
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108. Provisions as to damages in
infringement action

(1) Where in an action for infringement of copyright it is shown that at
the time of the infringement the defendant did not:know, and had no reason to
believe, that copyright subsisted in the work to which the action relates, the
plaintiff is not entitled to damages against him, but without prejudice to any
other remedy. E

(2) The court may in an action for infringement of copyright having
regard to all the circumstances, and in particular to—

(@) the flagrancy of the infringement;
(b) any benefit accruing to the defendant by reason of the
infringement; and :
(c) the completeness, accuracy and reliability of the defendant’s
business accounts and records, '
award such additional damages as the justice of the case may require.
[cf. 1988 c. 48 5. 97 U.K]

108. Provisions as to damages in
infringement action

(1) Where in an action for infringement of copyright it is shown that at
the time of the infringement the defendant did not know, and had no reason to
believe, that copyright subsisted in the work to which the action relates, the
plaintiff is not entitled to damages against him, but without prejudice to any
other remedy. _

(2) The court may in an action for infringement of copyright having
regard to all the circumstances, and in particular to—

(@) the flagrancy of the infringement; ,
(b) any benefit accruing to the defendant by reason of the
il infringement; and
(¢) the completeness, accuracy and reliability of the defendant’s
I business accounts and recordsy
H -'i>>award such additional damages as the justice of the case may require.
[of. 1988 c. 48 5. 97 U.K.]

/‘\records;‘

- he infrin ludi imited to
O t g uding but not limited to
> jche conduct of: tl}e ndant after having been

ent- and
RE-a

(e) the .Iikelihood of widespread circulation of infringing
copies as a result of the infringement,

{1(d)  any unreasonable conduct of the defendant after the act
constituting the infringement occurred, including any
act done or attempt made by the defendant to destroy,
conceal or disguise evidence of the infringement after
having been informed of the infringement by the
plaintiff; and
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118. Offences in relation to ma_king or dealing
with infringing articles, etc.
(Amended 15 of 2007 s. 31)

(1) A person commits an offence if he, without the licence of the
copyright owner of a copyright work—

(@) makes for sale or hire an infringing copy of the work;

() imports an infringing copy of the work into Hong Kong
otherwise than for his private and domestic use;

(¢) exports an infringing copy of the work from Hong Kong
otherwise than for his private and domestic use;

(d) sells, lets for hire, or offers or exposes for sale or hire an
infringing copy of the work for the purpose of or in the course of
any trade or business;

(¢) exhibits in public or distributes an infringing copy of the work
for the purpose of or in the course of any trade or business
which consists of dealing in infringing copies of copyright works;

(f) possesses an infringing copy of the work with a view to—

(1) its being sold or let for hire by any person for the purpose
_ of or in the course of any trade or business; or
(i) its being exhibited in public or distributed by any person for
the purpose of or in the course of any trade or business
which consists of dealing in infringing copies of copyright
works; or

(g) distributes an infringing copy of the work (otherwise than for the
purpose of or in the course of any trade or business whick
consists of dealing in infringing copies of copyright works) tc
such an extent as to affect prejudicially the copyright owner
(Replaced 15 of 2007 s. 31)

(1A) Where—

(@) a person exhibits in public or distributes an infringing copy of a .

copyright work for the purpose of or in the course of any trade
or business; and '

(b) the circumstances in which the infringing copy is so exhibited or
distributed give rise to a reasonable suspicion that the trade or
business consists of dealing in infringing copies of copyright
works,

then, unless there is evidence to the contrary, the trade or business is presumed,
for the purposes of any proceedings instituted under subsection (1)(e), to be a
trade or business which consists of dealing in infringing copies of copyright
works. (Added 15 of 2007 s. 31)

(1B) Where— v

(a) a person possesses an infringing copy of a copyright work with a
view to its being exhibited in public or distributed by any person
for the purpose of or in the course of any trade or business; and

(b) the circumstances in which the infringing copy is so possessed
give rise to a reasonable suspicion that the trade or business
consists of dealing in infringing copies of copyright works,

then, unless there is evidence to the contrary, the trade or business is presumed,
for the purposes of any proceedings instituted under subsection (1)(f)(ii), to be
a trade or business which consists of dealing in infringing copies of copyright
works. (Added 15 of 2007 5. 31)
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(2) Subsections (1)(b) and (¢) and (4)(b) and (c) do not apply to an article
in transit.

(2A) A person commits an offence if he, without the licence of the
copyright owner of a copyright work to which this subsection applies,
possesses an infringing copy of the work for the purpose of or in the course of
any trade or business with a view to its being used by any person for the
purpose of or in the course of that trade or business. (Added 15 of 2007 s. 31)

(2B) Subsection (2A) applies to a copyright work that is—
(a) a computer program;
(b) a movie; '
(¢c) a television drama;
(d) a musical sound recording; or
(e) a musical visual recording. (Added 15 of 2007 s. 31)
(2C) Subsection (2A) does not apply to an infringing copy of a computer
program in a printed form. (Added 15 of 2007 s. 31)
(2D) Subsection (2A) does not apply to the possession of an infringing
copy of a computer program if—

(a) the computer program incorporates the whole or any part of a
work that is not a computer program itself, and the computer
program is technically required for the viewing or listening of the
work by a member of the public to whom a copy of the work is
made available; or

(b) the computer program is incorporated in a work that is not a
computer program itself, and the computer program is
technically required for the viewing or listening of the work by a
member of the public to whom a copy of the work is made
available. (Added 15 of 2007 s. 31)

2,

(2) Subsections (1)(b) and (¢) and (4)(b) and (¢) do not apply to an article

\n transit.
/  (2A) A person commits an offence if he, without the licence of the

copyright owner of a copyright work to which this subsection applies,
possesses an infringing copy of the work for the purpose of or in the course of
any trade or business with a view to its being used by any person for the
purpose of or in the course of that trade or business.

(2B) Subsection (2A) applies to a copyright work that is—
(a) a computer program;
(b) a movie; '
(¢) a television-drama;
(d) a musical sound recording; or
(e) a musical visual recording. (Added 15 of 2007 s. 31)
(2C) Subsection (2A) does not apply to an infringing copy of a computer
program in a printed form. (Added 15 of 2007 s. 31)
(2D) Subsection (2A) does not apply to the possession of an infringing
copy of a computer program if—

(a) the computer program incorporates the whole or any part of a
work that is not a computer program itself, and the computer
program is technically required for the viewing or listening of the
work by a member of the public to whom a copy of the work is
made available; or

(b) the computer program is incorporated in a work that is not a
computer program itself, ‘and the computer program is
technically required for the viewing or listening of the work by a
member of the public to whom a copy of the work is made
available. (Added 15 of 2007 s. 31)

whethe; any distribution of an infriging copy of the
wor}c is made to such an extent as to affect
prejudicially the copyright owner, the court may take

into account all the circumstances of the case and, in
particular—

(a) the purpose of the distribution;

(b) the nature of the wdrk, including its commercial
value;

(c) the amount and sybstantiality of the portion
copied (in relation t¢ the work as a whole) that
was distributed;

(d) the mode of distributfon; and

(¢) the economic prejudjce caused to the copyright
owner as a consequence of the distribution,
the effect jof the distribution on the

S0 arteo O

(Added 15 of 2007 5. 31) -

] @Aa)

For the purposes of subsection (1)(g), in determining
whether any distribution of an infringing copy of the
work is made to such an extent as to affect prejudicially
the copyright owner, the court may take into account all
the circumstances of the case and, in particular, whether
more than trivial economic prejudice is caused to the
copyright owner as a consequence of the distribution
having regard to, amongst others—

(a)

(b
©

the nature of the work, including its commercial
value (if any);

the mode and scale of distribution; and

whether the infringing copy so distributed
amounts to a substitution for the work.
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(2E) Subsection (2A) does not apply to the possession of an infringing
copy of a movie, television drama, musical sound recording or musical visnal
recording by the Hong Kong Film Archive for the purpose of heritage
conservation if—

(a) the infringing copy was donated or given to the Hong Kong
Film Archive by the public; or .

(b) the infringing copy was made by the Hong Kong Film Archive
to preserve or replace the infringing copy referred to in
paragraph (@) against loss, deterioration or damage. (Added 15
0f 2007 5. 31)

(2F) Subsection (2A) does not apply to the possession of an infringing
copy of a movie, television drama, musical sound recording or musical visual
recording by the Hong Kong Film Archive for the purpose of doing any act in
relation to the infringing copy (other than for the purpose referred to in
subsection (2E)) if—

(a) the infringing copy was—

(i) an infringing copy donated or given to the Hong Kong Film
Archive by the public; or

(i) an infringing copy made by the Hong Kong Film Archive to
preserve or replace the infringing copy referred to in
subparagraph (i) against loss, deterioration or damage;

(b) it is not possible by reasonable enquiry to ascertain the identity
and contact details of the copyright owner of the work in
question; and

(c) a copy (other than an infringing copy) of the work in question
cannot be obtained on reasonable commercial terms. (Added
15 0f 2007 s. 31)

(2E) Subsection (2A) does not apply to the possession of an infringing

copy of a movie, television drama, musical soynd recording or musical visual
Wﬁe—ﬁeﬁg—*eeg—%ﬂ%ﬁzﬁor the purpose of heritage
conservation if— '
(a) the infringing copy was donated or given to the-Henstong
Fi-l-m—Aéeh-'wéoy the public; or .
(b) the infringing copy was made by ; i T
to preserve or replace the infringing copy referred ‘to in
paragraph (a) against loss, deterioration or damage. (Added 15
. of 2007 s. 31)
- (2F) Subsection (2A) does not apply to the possession of an infringing
copy of a movie, television drama, musica sound recording or musical visual
i i iv%lfor the purpose of doing any act in
relation to the infringing copy (other than for the purpose referred to in
subsection (2E)) if—
(a) the infringing copy was—

() an infringing copy donated or given to $he-HongKeonsFim
A;ehi:}e%ly the public; or -
(i) an infringing copy made by-@he—He&g—Keﬁg—F-i-}m—Afehi%‘to
preserve or replace the infringing copy referred to in
subparagraph (i) against loss, deterioration or damage;

(b) it is not possible by reasonable enquiry to ascertain the identity
and contact details of the copyright owner of the work in
question; and

(¢) a copy (other than an infringing copy) of the work in question
cannot be obtained on reasonable commercial terms. (Added
15 0f 2007 s. 31) '

ﬁecording by a specified library, museum or archive

LF the library, museum or archive

(2E) Subsection (2A) does not apply to the possession of an infringing

copy of a movie, television drama, musical sound recording or musical visual

b ; iweffor the purpose of heritage
conservation if—

“ (a) the infringing copy was donated or given to theHopeKeons

F&-l-m—Atéh-i—»é‘g{{)y the public; or A

“ . (b) the infringing copy was made by ;b,e-Heag-Ke&g-Ealm-Aﬁehwe?

: to preserve or replace the infringing copy referred -to in
paragraph (a) against loss, deterioration or damage. (Added 15
. of 2007 s. 31)

(2F) Subsection (2A) does not apply to the possession of an infringing
copy of a movie, television drama, musical sound recording or musical visual
i i iwelfor the purpose of doing any act in’
relation to the infringing copy (other than for the purpose referred to in

subsection (2E)) if— )

(a) the infringing copy was—
gi (i) an infringing copy donated or given to the-HengKongFin
3 y the public; or —

H (i) an infringing copy made by theHengKong-Film-Azchivdto
preserve or replace the infringing copy referred to ‘in
subparagraph (i) against loss, deterioration or damage;

it is not possible by reasonable enquiry to ascertain the identity

and contact details of the copyright owner of the work in

question; and

(¢) a copy (other than an infringing copy) of the work in question
cannot be obtained on reasonable commercial terms. (Added
15 0f 2007 s. 31) '

.

®)

I~

:\j'the library, museum or archive

recording by a designated library, museum Of
archive’

A (2FA) In subsections (2E) and (2F), references to a

designated library, museum or archive are to—

(a)  alibrary, museum or archive owned by
the Government; or

(b)  alibrary, museum or archive designated
by the Secretary for Commerce and
Economic Development under
subsection (2FB).

The Secretary for Commerce and Economic
Development may, having regard to the advice
of the Director of Leisure and Cultural
Services, by notice published in the Gazette,
designate, for the purposes of subsection
(2FA)(b), any library, museum or archive that
is exempt from tax under section 88 of the
Inland Revenue Ordinance (Cap. 112).

(2FB)
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(2G) Subsection (2A) does not apply if—

(a) the person who possesses an infringing copy does so for the
purpose of prov1d1ng legal service in relation to the infringing
copy, and—

(1) the person is enrolled on the roll of sohcltors or the roll of
barristers kept under the Legal Practitioners Ordinance
(Cap. 159); or

(i) the person has been admitted as a legal practitioner in a
jurisdiction other than Hong Kong;

(b) the person who possesses an infringing copy is serving a
pupillage under the Barristers (Qualification for Admission and
Pupillage) Rules (Cap. 159 sub. leg. AC) and he possesses the
infringing copy for the purpose of assisting the barrister with
whom he serves the pupillage in providing legal service in
relation to the infringing copy;

(¢) the person who possesses an infringing copy does so for the
purpose of providing investigation service in relation to the
infringing copy to the copyright owner or exclusive licensee of
the copyright work concerned; or

(d) the person who possesses an infringing copy does so on his
client’s premises and the infringing copy is provided to him by
his client. (Added 15 of 2007 s. 31)

(2H) Without prejudice to section 125, where a body corporate or a
partnership has done an act referred to in subsection (2A), the following
person shall, unless there is evidence showing that he did not authorize the act
to be done, be presumed also to have done the act—

(@) in the case of the body corporate—

(i) any director of the body corporate who, at the time when
the act was done, was responsible for the internal
management of the body corporate; or

(i) if thére was no such director, any person who, at the time
when the act was done, was responsible under the
immediate authority of the directors of the body corporate
for the internal management of the body corporate;

(b) in the case of the partnership—

(i) any partner in the partnership who, at the time when the act
was done, was responsible for the internal management of
the partnership; or

(i1) if there was no such partner, any person who, at the time
when the act was done, was responsible under the
immediate authority of the partners in the partnership for
the internal management of the partnership. (Added 15 of
2007 5. 31)

(2D) A defendant charged with an offence under subsection (2A) by
virtue of subsection (2H) is taken not to have done the act in question if—

(a) sufficient evidence is adduced to raise an issue that he did not
authorize the act to be done; and

(b) the contrary is not proved by the prosecution beyond reasonable
doubt. (Added 15 of 2007 s. 31)

(23) For the purposes of subsection (2I)(a)—

(@) the defendant shall be taken to have adduced sufficient evidence
if the court is satisfied that—

(1) the defendant has caused the body corporate or partnership
concerned to set aside financial resources, and has directed
the use of the resources, for the acquisition of a sufficient
number of copies of the copyright work to which the
proceedings relate, which are not infringing copies, for the
use of the body corporate or partnership; or
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(1) the body corporate or partnership concerned has incurred
expenditure for the acquisition of a sufficient number of
copies of the copyright work to which the proceedings
relate, which are not infringing copies, for the use of the
body corporate or partnership;

(b) subject to paragraph (a), in determining whether sufficient
evidence is adduced, the court may have regard to, including but
not limited to, the following—

() whether the defendant has introduced policies or practices
against the use of infringing copies of copyright works by
the body corporate or partnership;

(ii) whether the defendant has taken action to prevent the use
of infringing copies of copyright works by the body
corporate or partnership. (Added 15 of 2007 s. 31)

(3) It is a defence for the person charged with an offence under
subsection (1) or (2A), to prove that he did not know and had no reason to
believe that the copy in question was an infringing copy of the copyright work.
(Amended 15 of 2007 s. 31)

(BA) It is a defence for the person charged with an offence under
subsection (2A) to prove that—

(a) he possessed the infringing copy in question in the course of his
employment; and

(b) the infringing copy in question was provided to him by or on
behalf of his employer for use in the course of his employment.
(Added 15 of 2007 s. 31)

(3B) Subsection (3A) does not apply to an employee—

(a) who, at the time when the infringing copy in question was
acquired, was in a position to make or influence a decision
regarding the acquisition of the infringing copy; or

(b) who, at the time when the offence in question was committed,
was in a position to make or influence a decision regarding the
use or removal of the infringing copy in question. (Added 15 of
2007 5. 31) ,

(4) A person commits an offence if he—

(@) makes;

(b) imports into Hong Kong;

(c) exports from Hong Kong;

(d) possesses; or

(e) sells or lets for hire, or offers or exposes for sale or hire,

an article specifically designed or adapted for making copies of a part.icu‘lar
copyright work which article is used or intended to be used to make infnngxgg
copies of the copyright work for sale or hire or for use for the purpose of or in
the course of any trade or business. (Amended 64 of 2000 5. 7; 15 0of 2007 5. 31)

(5) It is a defence for the person charged with an offence under
subsection (4) to prove that he did not know and had no reason to believe that
the article was used or was intended to be used to make the infringing copies
for sale or hire or for use for the purpose of or in the course of any trade or
business. (Amended 64 of 2000 5. 7; 15 of 2007 5. 31)
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(6) For the purpose of subsections (1)(b) and (3), where a person is
charged with an offence under subsection (1) in respect of a copy of a
copyright work which is an infringing copy by virtue only of section 35(3) and
not being excluded under section 35(4) and which was lawfully made in the
country, territory or area where it was made, if he proves that—- ( Amended
15 0f 2007 5. 31)

(@) he had made reasonable enquiries sufficient to satisfy himself
that the copy in question was not an infringing copy of the work;
(b) he had reasonable grounds to be satisfied in the circumstances of
the case that the copy was not an infringing copy;
(¢) there were no other circumstances which would have led him
reasonably to suspect that the copy was an infringing copy,
he has proved that he had no reason to believe that the copy in question was
an infringing copy of the copyright work.

(7) In determining whether the person charged has proved under
subsection (6) that he had no reason to believe that the copy in question was
an infringing copy of the work, the court may have regard to, including but
not limited to, the following—

(@) whether he had made enquiries with a relevant trade body in
respect of that category of work;

(b) whether he had given any notice drawing attention of the
copyright owner or exclusive licensee to his interest to 1mport
and to sell the copy of the work;

(¢) whether he had complied with any code of practice that may
exist in respect of the supply of that category of work;

(d) whether the response, if any, to those enquiries made by the
defendant was reasonable and timely;

(¢) whether he was provided with the name, address and contact
details of the copyright owner or exclusive licensee (as the case
may be);

(/) whether he was provided with the date of first day of publication
of the work;

(g) whether he was provided with proof of any relevant exclusive
licence.
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(8) A person commits an offence if he has in his possession an article
knowing or having reason to believe that it is used or is intended to be used to
make infringing copies of any copyright work for sale or hire or for use for the
purpose of or in the course of any trade or business. (Amended 64 of 2000
5. 7: 15 0f 2007 5. 31)

(8A) (Repealed 15 of 2007 5. 31)

(9) Sections 115 to 117 (presumptions as to various matters connected
with copyright) do not apply to proceedings for an offence under this section.

(10) In this section, “dealing in” (#£8¥) means selling, letting for hire, or
distributing for profit or reward. (Added 15 of 2007 s. 31) :

[ef 1988 ¢c. 48 5. 107 U.K]

(8) A person commits an offence if he has in his possession an article
knowing or having reason to believe that it is used or is intended to be used to
make infringing copies of any copyright work for sale or hire or for use for the
purpose of or in the course of any trade or business. (Amended 64 of 2000
s. 7, 15 0f 2007 s. 31)

(8A) (Repealed 15 of 2007 s. 31)

(9) Sections 115 to 117 (presumptions as to various matters connected
with copyright) do not apply to proceedings for an offence under this section.

(10) In this section, “dealing in” (&%) means selling, letting for hire, or
distributing for profit or reward. (Added 15 of 2007 s. 31)

[cf: 1988 c. 48 5. 107 U.K]

/\ (8B) A person commits an offence if the person—

(a) without the licence of the copyright owner of a
copyright work, communicates the work to the
public for the purpose of or in the course of any
trade or business that consists of communicating
works to the public for profit or reward; or

(b) without the licence of the copyright owner of a
copyright work, communicates the work to the
public (otherwise than for the purpose of or in
the course of any trade or business that consists
of communicating works to the public for profit
or reward) to such an extent as to affect
prejudicially the copyright owner.

(8E—Forthepurposes of-subsectton(8B)(b); determimmng
U> whether any communicatioh of the work to the public
is made to such an extent gs to affect prejudicially the
copyright owner, the courf may take into account all

the circumstances of the case and, in particular—

(a) the purpose of the coumunication;

(b) the nature of the wo
value;

, including its commercial

(c) the amount and sufjstantiality of the portion
communicated in relation to the work as a whole;

(d) the mode of communication; and

(¢) the economic prejudife caused to the copyright
owner as a consequehce of the communication,
including the effect of the communication on the

ot andial 1ot 4 k| £..43a A
POTCUIATATTIA1I ATl TOT 0T vaItC UT TIC: WULL..

(8D) It is a defence for a person charged with an offence
under subsection (8B) to prove that the person did not
know and had no reason to believe that, by
communicating the work in question in the
circumstances described in subsection (8B)(a) or (b),
the person was infringing the copyright in the work.

D (8C) For the purposes of subsection (8B)(b), in determining
whether any communication of the work to the public is
made to such an extent as to affect prejudicially the
copyright owner, the court may take into account all the
circumstances of the case and, in particular, whether
more than trivial economic prejudice is caused to the
copyright owner as a consequence of the
communication having regard to, amongst others—

(a)  the nature of the work, including its commercial
value (if any);

(b)  the mode and scale of communication; and

(¢) whether the communication amounts to a
substitution for the work.
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119. Penalties for offences under section 118

(1) A person who commits an offence under section 118(1) or (2A) is
liable on conviction on indictment to a fine at level 5 in respect of each
infringing copy and to imprisonment for 4 years. (Amended 64 of 2000 s. 8;
15 0of 2007 s. 32)

(2) A person who commits an offence under section 118(4) or (8) is liable
on conviction on indictment to a fine of $500,000 and to imprisonment for 8

years.

" 119. Penalties for offences under section 118

Q oL A

(1) A person who commits an offence un on—tS o2
liable on conviction on indictment to a fine at level 5 in respect of each
infringing copy and to imprisonment for 4 years. (Amended 64 of 2000 s. §;

15 of 2007 s. 32)
(2) A person who commits an offence under section 118(4) or (8) is liable

on conviction on indictment to a fine of $500,000 and to imprisonment for 8
years.

/I\ section 118(1), (2A) or (8B)

119. Penalties for offences under section 118

(1) A person who commits an offence under section 118(1) or (2A) is
liable on conviction on indictment to a fine at level 5 in respect of each
infringing copy and to imprisonment for 4 years. (Amended 64 of 2000 s. 8;

A,\]§5 of 2007 s. 32)
> (2) A person who commits an offence under section 118(4) or (8) is liable
on conviction on indictment to a fine of $500,000 and to imprisonment for 8
years.

/._.\ (1A) A person who commits an offence under
§ecf:10n 118(8B) is liable on conviction on
indictment to a fine at level 5 in respect of

each copyright work and to imprisonment
for 4 years.
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199. Index of defined expressions

Thp fol]owin_g Ta.ble shows provisions defining or otherwise explaining
expressions used in this Part (other than provisions defining or explaining an
expression used only in the same section)—

199. Index of defined expressions 199. Index of defined expressions

The following Table shows provisions defining or otherwise explaining The following Table shows provisions defining or otherwise explaining

acts restricted by copyright
adaptation

archivist (in sections 46 to 53) .
article (in a periodical)

article in transit

artistic work

author

authorized officer

broadcast (and related expressions)

building
business

cable programme, cable programme
service (and related expressions)

collective work
commencement (in Schedule 2)
commercial publication
Commissioner
computer-generated

copy and copying
copyright (generally)
copyright (in Schedule 2)
copyright owner
Copyright Tribunal
copyright work

dealing in (Added 64 of 2000 s. 11)

detention order

dramatic work

educational establishment
electronic and electronic form

section 22(1)
section 29(3)
section 46(5)
section 198(1)
section 198(1)
section 5
sections 11 and 12(4)
section 198(1)
section §
section 5
section 198(1)
section 9

section 198(1)

paragraph 1(2) of that Schedule
section 196

section 198(1)

section 198(1)

section 23

section 2

paragraph 2(2) of that Schedule
sections 112(2) and 194
section 169

section 2(2)

section 198(2)

section 135

section 4(1)

section 195(1)

section 198(1)

expressions used in this Part (other than provisions defining or explaining an
expression used only in the same section)—

acts restricted by copyright section 22(1)
adaptation section 29(3)
archivist (in sections 46 to 53) section 46(5)

article (in a periodical)
article in transit section 198(1)
artistic work section 5
author sections 11 and 12(4)
authorized officer section 198(1)
broadcast (and related expressions)  section &
building section 5
business section 198(1)
cable programme, cable programme  section 9

service (and related expressions)
collective work
commencement (in Schedule 2)
commercial publication
Commissioner
computer-generated

section 198(1)

section 198(1)

paragraph 1(2) of that Schedule
section 196

section 198(1)

section 198(1)

section 23
paragraph 2(2) of that Schedule
sections 112(2) and 194

copy and copying
copyright (generally)
copyright (in Schedule 2)
copyright owner

expressions used in this Part (other than provisions defining or explaining an
expression used only in the same section)—

acts restricted by copyright section 22(1)
adaptation section 29(3)
archivist (in sections 46 to 53) section 46(5)

article (in a periodical)
article in transit section 198(1)
artistic work section 5

author sections 11 and 12(4)
authorized officer section 198(1)
broadcast (and related expressions)  section 8

building section 5

business section 198(1)

cable programme, cable programme  section 9
service (and related expressions)

collective work
commencement (in Schedule 2)
commercial publication
Commissioner
computer-generated

section 198(1)

section 198(1)

paragraph 1(2) of that Schedule
section 196

section 198(1)

section 198(1)

section 23

section 2

paragraph 2(2) of that Schedule
sections 112(2) and 194

copy and copying
copyright (generally)
copyright (in Schedule 2)
copyright owner

[

Copyright Tribunal
copyright work

detention order
dramatic work
educational establishment

dealing in (Added 64 of 2000 s. 11)

section 169
section 2(2)
section 198(2)
section 135
section 4(1)
section 195(1)

Copyright Tribunal

copyright work
' dealing in  (Added 64 of 2000 5. 11)

detention order
dramatic work
educational establishment

section 169
section 2(2)
section 198(2)
section 135

“section 4(1)

section 195(1)

employed, employee, employer and  section 198(1)

electronic and electronic form section 198(1)

i i tion 198(1)
employment electronic and electronic form secti ‘ !
exclusive licence section 103(1) employed, employee, employer and  section 198(1) emgi‘ggggglltﬂoyee, employer and  section 198(1)
i 1 t )
export section 198(1) exgﬁg;y{?;ice section 103(1) exclusive licence sect%on 103(1)
export section 198(1) export section 198(1)

2. communication to the public
' curator (in sections 46 to 53)

section 28A
section 46(5)

JAN

communication to the public

curator (in sections 46 to 53)

section 28A(2)

section 46(5)
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facsimile copy

film

future copyright
Government copyright
graphic work

import

section 198(1)

section 7

section 102(2)

sections 182(2) and 183(3)
section 5

section 198(1)

Copyright (Amendment) Bill 2011

facsimile copy

film

future copyright
Government copyright
graphic work

import

section 198(1)

section 7

section 102(2)

sections 182(2) and 183(3)
section 5

section 198(1)

facsimile copy

film ‘
future copyright
Government copyright
graphic work

import

section 198(1)

section 7

section 102(2)

sections 182(2) and 183(3)
section 5

section 198(1)

e . NP . infringing copy section 35
infringing copy section 35 infringing copy section 35 international organization section 198(1)
international organization section 198(1) international organization section 198(1) issue of copies to the public section 24
issue of copies to the public sect%on 24 issue of copies to the public section 24 joint authorship (work of) section 12
Jont authorship (work of) section 12 Joint authorship (work of) section 12

judicial proceedings

lawfully made (. Added 27 of 2003
5. 6)

Legislative Council copyright

librarian (in sections 45 to 52)

licence (in sections 158 to 162)

licence of copyright owner

licensing body (in Division VIII)

licensing scheme (generally)

licensing scheme (in sections 151
to 156)

literary work

made (in relation to a literary,
dramatic or musical work)

section 198(1)
section 198(3)

sections 184(2) and 185(5)
section 46(5)
section 161

sections 101(4), 102(3) and 194

section 145(2)
section 145(1)
section 154

section 4(1)
section 4(2)

judicial proceedings
lawfully made (Added 27 of 2003
5. 6)

Legislative Council copyright

fbrarion-fn-sections-45-te-52)-

licence (in sections 158 to 162)
licence of copyright owner
licensing body (in Division VIII)
licensing scheme (generally)

licensing scheme (in sections 151
to 156)

literary work

made (in relation to a literary,
-dramatic or musical work)

section 198(1)
section 198(3)

sections 184(2) and 185(5)
section 46(5)
section 161

sections 101(4), 102(3) and 194

section 145(2)
section 145(1)
section 154

section 4(1)
section 4(2)

judicial proceedings

lawfully made (Added 27 of 2003
5. 6)

Legislative Council copyright

libsarian G .

licence (in sections 158 to 162)

licence of copyright owner

licensing body (in Division VIII)

licensing scheme (generally)

licensing scheme (in sections 151
to 156)

literary work

made (in relation to a literary,
dramatic or musical work)

section 198(1)
section 198(3)

sections 184(2) and 185(5)
section 46(5)

section 161

sections 101(4), 102(3) and 194
section 145(2)

section 145(1)

section 154

section 4(1)
section 4(2)

epvailaby N y

make available copies to the public  section 26 ” make-available copiesto-the public——section26- Zavs movie (Added 27 of 2003 s. 6) section 198(1)
movie (Added 27 of 2003 s. 6) section 198(1) movie (Added 27 of 2003 s. 6) section 198(1) musical sound recording (A4dded 27 section 198(1)
musical sound recording  (Added 27 section 198(1) musical sound recording (A4dded 27 section 198(1) 0f 2003 s. 6)

of 2005 5. 6) _ of 2003 5. 6) musical visual recording (Added 27 section 198(1)
musical visual recording (Added 27 section 198(1) musical visual recording (Added 27 section 198(1) 0f 2003 5. 6)

of 2003 5. 6) of 2003 s. 6) musical work section 4(1)

musical work

on behalf of (in relation to an
educational establishment)

section 4(1)
section 195(3)

section 4(1)
section 195(3)

musical work

on behalf of (in relation to an
educational establishment)

on behalf of (in relation to an
educational establishment)

section 195(3)

AN
librarian (in sections 46 to 53
( ) /I\ librarian (in sections 46 to 53)

A make available to the public section 28A(3)
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performance

photograph

prescribed conditions (in sections
46 to 52)

producer (in relation to a sound
recording or film)

programme (in the context of
broadcasting)

prospective owner (of copyright)

publication and related expressions

published edition (in the context
of copyright in the
typographical arrangement)

pupil

rental right

reprographic copies and
reprographic copying

reprographic process

right holder

sculpture

signed

‘sound recording

specified course of study
(Added 15 of 2007 s. 48)

specified library or archive
(in sections 46 to 52)

sufficient acknowledgement

sufficient disclaimer
teacher
telecommunications system

television drama (Added 27 of
2003 s. 6)

typeface

unauthorized (as regards things
done in relation to a work)

unknown (in relation to the author
of a work)

unknown authorship (work of)
wireless telegraphy
work (in Schedule 2)

work of more than one author (in
Division VIII)

writing and written

section 27(2)
section 5
section 46(2)(a)

section 198(1)
section 8(3)

section 102(2)
section 196
section 10

section 195(2)
section 198(1)
section 198(1)-

section 198(1)
section 135
section 5
section 197
section 6
section 198(1)

section 46(2)(b)

section 198(1)

section 198(1)
section 195(2)
section 198(1)
section 198(1)

section 198(1)
section 198(1)

section 11(5)

section 11(4)

section 198(1)

paragraph 2(1) of that Schedule
section 145(3)

section 198(1)
( Amended 64 of 2000 s. 11)
[ef 1988 c. 48 5. 179 U.K]

performance

photograph

prescribed conditions (in sections
46 to 52)

producer (in relation to a sound
recording or film)

programme (in the context of
broadcasting)

prospective owner (of copyright)

publication and related expressions

published edition (in the context
of copyright in the
typographical arrangement)

pupil

rental right -

reprographic copies and
reprographic copying

reprographic process

right holder

sculpture

signed

~sound recording

specified course of study
(Added 15 of 2007 s. 48)

sufficient acknowledgement
sufficient disclaimer

...teacher, o

telecommunications system

television drama (Added 27 of
2003 5. 6)

typeface

unauthorized (as regards things
done in relation to a work)

unknown (in relation to the author
of a work)

unknown authorship (work of)

wireless telegraphy

work (in Schedule 2)

work of more than one author (in
Division VIII)

writing and written

section 27(2)
section 5
section 46(2)(a)

section 198(1)
section 8(3)

section 102(2)
section 196
section 10

section 195(2)
section 198(1)
section 198(1).

section 198(1)
section 135
section 5
section 197
section 6
section 198(1)

section 46(2)(b)

section 198(1)
section 198(1)
section 195(2)
section 198(1)
section 198(1)

section 198(1)
section 198(1)

section 11(5)

section 11(4)

section 198(1) _
paragraph 2(1) of that Schedule
section 145(3)

section 198(1)
( Amended 64 of 2000 s. 11 )
[ef 1988 c. 48 5. 179 UK ]

[\ specified library, museum or archive (in sections 46 to 53)
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221. Provisions as to damages in
infringement action

(1) Where in an action for infringement of a performer’s economic rights
or of any right conferred by this Part on a person having fixation rights it is
shown that at the time of the infringement the defendant did not know, and
had no reason to believe, that the rights subsisted in the fixation to which the
action relates, the plaintiff is not entitled to damages against him, but without
prejudice to any other remedy.

(2) The court may in an action for infringement of a performer’s
economic rights or of any right conferred by this Part on a person having
fixation rights having regard to all the circumstances, and in particular to—

(a) the flagrancy of the infringement;
(b) any benefit accruing to the defendant by reason of the
infringement; and
(¢) the completeness, accuracy and reliability of the defendant’s
business accounts and records,
award such additional damages as the justice of the case may require.

[cf. 1988 c. 48 5. 191J U.K]

221. Provisions as to damages in
infringement action

(1) Where in an action for infringement of a performer’s economic rights
or of any right conferred by this Part on a person having fixation rights it is
shown that at the time of the infringement the defendant did not know, and
had no reason to believe, that the rights subsisted in the fixation to which the
action relates, the plaintiff is not entitled to damages against him, but without
prejudice to any other remedy.

(2) The court may in an action for infringement of a performer’s
economic rights or of any right conferred by this Part on a person having
fixation rights having regard to all the circumstances, and in particular to—

(a) the flagrancy of the infringement;

(b) any benefit accruing to the defendant by reason of the
“ nfringement;-and-

(¢) the completeness, accuracy and reliability of the defendant’s

Q business accounts and
award such additional damages as the justice of the case may require.

[ef 1988 c. 48 5. 1917 UK}

AT

4\ records;

the infringement occurre , including but not limited to
the conduct of the defendant after having been -

ant: am
nicrmed-o he1n ;t,uuu

(e) the likelihood of widespread circulation of infringing
copies as a result of the infringement,

Z (d)  any unreasonable conduct of the defendant after the act
constituting the infringement occurred, including any

act done or attempt made by the defendant to destroy,
conceal or disguise evidence of the infringement after
having been informed of the infringement by the
plaintiff; and
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242A. Fair dealing for purposes of giving
or receiving instruction

(1) Fair dealing with a performance or fixation by or on behalf of a
teacher or by a pupil for the purposes of giving or receiving instruction in a
specified course of study provided by an educational establishment does not
infringe any of the rights conferred by this Part.

(2) " In determining whether any dealing with a performance or fixation is
fair dealing under subsection (1); the court shall take into account all the
circumstances of the case and, in particular—

' (a) the purpose and nature of the dealing, including whether the

dealing is for a non-profit-making purpose and whether the
dealing is of a commercial nature;
(b) the nature of the performance or fixation;
() the amount and substantiality of the portion dealt with .in
relation to the performance or fixation as a whole; and
(d) the effect of the dealing on the potential market for or value of
. the performance or fixation.

(3) Where a fixation which apart from this section would be an
infringing fixation is made in accordance with this section but is subsequently
dealt with, it is to be treated as an infringing fixation—

(a) for the purpose of that dealing; and
(b) if that dealing infringes any of the rights conferred by this Part,
for all subsequent purposes.

(4) Where any dealing with a fixation involves the making available of
copies of the fixation through a wire or wireless network wholly or partly
controlled by an educational establishment—

(@) if the educational establishment fails to—

(1) adopt technological measures to restrict access to the copies
of the fixation through the network so that the copies of the
fixation are made available only to persons who need to use
the copies of the fixation for the purposes of giving or

receiving instruction in the specified course of study in
" question or for the purposes of maintaining or maniging
the network; or '

(i) ensure that the copies of the fixation are not stored in the
network for a period longer than is necessary for the
purposes of giving or receiving instruction in the specified
course of study in question or, in any event, for a period
longer than 12 consecutive months,

the dealing is not fair dealing under subsection (1); and

242A. Fair dealing for purposes of giving
or receiving instruction

(1) Fair dealing with a performance or fixation by or on behglf (_)f a
teacher or by a pupil for the purposes of giving or receiving instruction in a
specified course of study provided by an educational establishment does not
infringe any of the rights conferred by this Part. o

(2) In determining whether any dealing with a performance or fixation is
fair dealing under subsection (1); the court shall take into account all the
circumstances of the case and, in particular—

(a) the purpose and nature of the dealing, including whether the
dealing is for a non-profit-making purpose and whether the
dealing is of a commercial nature;

(b) the nature of the performance or fixation;

(¢) the amount and substantiality of the portion dealt with in
relation to the performance or fixation as a whole; and

(d) the effect of the dealing on the potential market for or value of
the performance or fixation.

(3) Where a fixation which apart from this section would be an
infringing fixation is made in accordance with this section but is subsequently
dealt with, it is to be treated as an infringing fixation—

(a) for the purpose of that dealing; and »

(b) if that dealing infringes any of the rights conferred by this Part,

2N for all subsequent purposes. . .

%) Where any dealing with a fixation involves the making available of
copies of the fixation through a wire or wireless network wholly or partly
controlled by an educational establishment—

(a) if the educational establishment fails to— '

(i) adopt technological measures to restrict access to the copies
of the fixation through the network so that the copies of the
fixation are made available only to persons who need to use
the copies of the fixation for the purposes of giving or

receiving instruction in the specified course of study in
question’ or for the purposes of maintaining or managing
the network; or

(i) ensure that the copies of the fixation are not stored in the
network for a period longer than is necessary for the
purposes of giving or receiving instruction in the specified
course of study in question or, in any event, for a period
longer than 12 consecutive months,

the dealing is not fair dealing under subsection (1); and

VAN

(3A) For the purposes of subsection 3), a
fixation is dealt with if it is—

(a)  possessed, shown or played in
public or distributed (otherwise
than for the purposes mentioned in
subsection (1)) for the purpose of
or in the course of any trade or
business; or

(b)  sold or let for hire, or offered or
exposed for sale or hire.
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(b) if the educational establishment—

)

(i)

adopts technological measures to restrict access to the
copies of the fixation.through the network so that the copies
of the fixation are made available only to persons who need

to use the copies of the fixation for the purposes of giving or -

receiving instruction in the specified course of study in
question or for the purposes  of maintaining or managing
the network; and

ensures that the copies of the fixation are not stored in the
network for a period longer than is necessary for the
purposes of giving or receiving instruction in the specified
course of study in question or, in any event, for a period
longer than 12 consecutive months,

subsection (2) applies in determining whether the dealing is fair
dealing under subsection (1).
(5) Expressions used in this section have the same meaning as in section

41A.

(Added 15 of 2007 s. 61)

(b) if the educational establishment—
(1) adopts technological measures to restrict access to the

(1)

copies of the fixation through the network so that the copies
of the fixation are made available only to persons who need
to use the copies of the fixation for the purposes of giving or
receiving instruction in the specified course of study in
question or for the purposes of maintaining or managing
the network; and

ensures that the copies of the fixation are not stored in the
network for a period longer than is necessary for the
purposes of giving or receiving instruction in the specified
course of study in question or, in any event, for a period
longer than 12 consecutive months, '

subspction (2) applies in determining whether the dealing is fair
dealing under subsection (1).
(5) Expressions used in this section have the same meaning as in section

41A.

(Added 15 of 2007 s. 61)
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243. Things done for purposes of instruction
or examination

(1) The rights conferred by this Part are not infringed by the copying of

a fixation of a performance, to a reasonable extent, in the course of

instruction, or of preparation for instruction, in the making of films or film

sound-tracks, if the copying is done by a person giving or receiving instruction.
(2) The rights conferred by this Part are not infringed-—

(@) by the copying of a fixation of a performance for the purposes of

setting or answering the questions in an examination; or

(b) by anything done for the purposes of an examination by way of

communicating the questions to the candidates.

(3) Where a fixation which would otherwise be an infringing fixation is

‘made in accordance with this section but is subsequently dealt with, it is-

treated as an infringing fixation for the purposes of that dealing, and if that
dealing infringes any right conferred by this Part, for all subsequent purposes.
For this purpose “dealt with” (#4732%) means sold or let for hire, or
offered or exposed for sale or hire.:
(4) Expressions used in this section have the same meaning as in
section 41.
[ef. 1988 c. 48 Sch. 2 para. 4 UK ]

243. Things done for purposes of instruction
or examination

(1) The rights conferred by this Part are not infringed by the copying of

a fixation of a performance, to a reasonable extent, in the course of

instruction, or of preparation for instruction, in the making of films or film

sound-tracks, if the copying is done by a person giving or receiving instruction.
(2) The rights conferred by this Part are not infringed—

(a) by the copying of a fixation of a performance for the purposes of

setting or answering the questions in an examination; or

(b) by anything done for the purposes of an examination by way of

communicating the questions to the candidates.

(3) Where a fixation which would otherwise be an infringing fixation i3

made in accordance with this section but is subsequently dealt with, it is -

treated as an infringing fixation for the purposes of that dealing, and if that
}dealing infringes any right conferred by this Part, for all subsequent purposes.

[ oness

section 41.
[cf. 1988 c. 48 Sch. 2 para. 4 U.K]

(4) Expressions used in this section have the same meaning as in

A (3A)  For the purposes of subsection (3), a fixation is
dealt with if it is—

(a)  possessed, shown or played in public or
distributed (otherwise than for the
purposes of instruction or examination)
for the purpose of or in the course of
any trade or business;

(b) sold or let for hire, or offered or
exposed for sale or hire; or

(¢)  communicated to the public, unless that
communication is not an infringement
of copyright by virtue of subsection

@.
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245. Recording of broadcasts and cable
programmes by educational
establishments

(1) A recording of a broadcast or cable programme, or a copy of such a
recording, may be made by or on behalf of an educational establishment for
the educational purposes of that establishment without thereby infringing any
of the rights conferred by this Part in relation to any performance or fixation
included in it.

(2) Recording or copying is not authorized by th?s section If, or to the
extent that, licences under licensing schemes are available authorizing the
recording or copying in question and the person making the recordings or
copies knew or ought to have been aware of that fact.

(1) A recording of a broadcast or cable programme, or a copy of such a
recording, may be made by or on behalf of an educational establishment for
the educational purposes of that establishment without thereby infringing any
of the rights conferred by this Part in relation to any performance or fixation

{2} Recording or copying is-not authorized by this-section if_or to the
5 th

m:\kl xtent that, licences under licensing schdmes are available authorizing the

recqrding or copying in question and th¢ person making the recordings or

AT

Recording, copying or c¢ommunication by educational
establishments: broadcasts or cable programmes

A_ (1A) A person authorized by an educational establishment
may, without infringing the rights conferred by this .
Part, communicate to an authorized recipient a
recording or copy of a recording of a broadcast or
cable programme that has been made in accordance
with subsection (1) if—

(a) the person makes the communication for the
educational purposes of the establishment; and

(b) the establishment takes all reasonable steps to
-ensure that—

(1) only authorized
communication; and.

recipients receive the

(1) the authorized recipients do not make any
copy or further transmission of the
communication,

g '(2) Recording, copying or communicating to authorized
recipients is not authorized by this section if, or to
the extent that, licences under licensing schemes are
available authorizing the recording, copying or
communication in question and the person making the
recording, copies or communication in question knew

or ought to have been aware of that fact.’
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] ®3) .Wheée a recording or copy which would otherwise be an infringing (3) Where a recording or copy which would otherwise be an infringing
. ix_auton is (rina e in accordance wzt_h this section but is subsequently dealt with, fixation is made in accordance with this section but is subsequently dealt with,
it 1s treated as an infringing fixation for the purposes of that dealing, and if it is treated as an infringing fixation for the purposes of that dealing, and if

that dealing infringes any right conferred by this Part, for all subsequent
purposes.

3 €« S35 B e - pUIpOSGS.
For this purpose “dealt with” (#47355) means sold or let for hire, or l@ or—this-purpose “dealt with

that dealing infringes any right conferred by this Part, for all subsequent

: 0 s—purpose—ds ire; : 3A) Forth oses of subsection (3), a recordin,
Offeref OIECXPOSC'd for sale or hlre: _ offered or exposed for sale or hire A; GA) or l;op;?:g)ealt with ifit is_l__ ) ar £
ect‘( )44 Xpressions used in this section have the same meaning as in (4) Expressions used in this section have the same meaning as in
section 4. section 44, (a)  possessed, shown or played in public or
[ef. 1988 c. 48 Sch. 2 para. 6 U. K] _ [cf 1988 c. 48 Sch. 2 para. 6 U.K.] distributed (otherwise than for the

educational purposes of the educational
establishment concermed) for the
purpose of or in the course of any trade
or business;

(b) sold or let for hire, or offered or
exposed for sale or hire; or

(¢)  communicated to the public, unless that
communication is not an infringement
of copyright by virtue of subsection
(1A).
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ﬁ A 245A. Copying or communication by educational establishments:
; > sound recordings or films

(1) The making of a copy of part of a sound recording or

. film by or on behalf of an educational establishment ]
l for tmmm&skmdoes /I\ educational purposes of the establishment

not infringe any of the rights conferred by this Part in
relation to any performance or fixation included in it.

(2) A person authorized by an educational establishment
may, without infringing the rights conferred by this
Part, communicate to an authorized recipient a copy
of part of a sound recording or film that has been
made in accordance with subsection (1) if—

(@) the person makes the communication for the
educational purposes of the establishment; and

(b) the establishment takes all reasonable steps to
ensure that—

(1) only authorized recipients receive the
communication; and

(ii) the authorized recipients do not make any
copy or further transmission of the
communication.

(3) Copying or communicating to authorized recipients is
not authorized by this section if, or to the extent that,
licences wunder licensing schemes are available
authorizing the copying or communication in question
and the person making the copies or communication
in question knew or ought to have been aware of that
fact. :

(4) Where a copy which would otherwise be an infringing
fixation is made in accordance with this section but is i
subsequently dealt with, it is to be treated as an
infringing fixation for the purposes of that dealing,
and if that dealing infringes any right conferred b

g [:_] > this Part, for all sut%sequentg purpgses.g Y m (4A) 201: Elsliaurposes of subsection (4), a copy is dealt with

(5) Expressions used in this section have the same meaning "—_ '

as in section 45. (a)  possessed, shown or played in public or
distributed (otherwise than for the educational
purposes of the educational establishment
concerned) for the purpose of or in the course of
any trade or business;

(b)  sold or let for hire, or offered or exposed for sale
or hire; or

(c) communicated to the public, unless that
communication is not an infringement of
copyright by virtue of subsection (2).
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246. Copying by librarians or archivists: articles
of cultural or historical importance

(1) The librarian or archivist of a specified library or archive may make
a copy of an article of cultural or historical importance or interest and deposit
the copy at the library or archive without infringing any right conferred by this
Part in respect of that article if the article is likely to be lost to Hong Kong
through sale or export.
(2) Expressions used in this section bave the same meaning as in
section 53.
[cf 1988 c. 48 Sch. 2 para. 7 U.K.]

é 246. Copying by librarian/sl}r archivists: articles
of cultural or historical importance ‘ e
(1) The dibrarian-orarchivist-ofa-specified library or archivelmay make
a copy of an article of cultural or historical importance or interest and deposit
l the copy at the librarﬁr archive without infringing any right conferred by this
Part in respect of that article if the article is likely to be lost to Hong Kong
through sale or export.
(2) Expressions used in this section have the same meaning as in
section 53.

[cf. 1988 c. 48 Sch. 2 para. 7 UK.]

l , curators

librarian, curator or archivist of a specified
library, museum or archive

f , museum
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246A. Fair dealing for purposes of
public administration

(1) Fair dealing with a performance or fixation by the Government, the
Executive Council, the Judiciary or any District Council for the purposes of
efficient administration of urgent business does not infringe any of the rights
conferred by this Part.

(2) In determining whether any dealing with a performance or fixation is
fair dealing under subsection (1), the court shall take into account all the
circumstances of the case and, in particular—

(a) the purpose and nature of the dealing, including whether the
dealing is for a non-profit-making purpose and whether the
dealing is of a commercial nature;

(b) the nature of the performance or fixation;

(¢) the amount and substantiality of the portion dealt with in
relation to the performance or fixation as a whole; and

(d) the effect of the dealing on the potential market for or value of
the performance or fixation.

(3) Where a fixation which apart from this section would be an
infringing fixation is made in accordance with this section but is subsequently
dealt with, it is to be treated as an infringing fixation—

(a) for the purpose of that dealing; and
(b) if that dealing infringes any of the rights conferred by this Part,
for all subsequent purposes.

(4) Expressions used in this section have the same meaning as in section
54A.

(Added 15 of 2007 s. 63)

246A. Fair dealing for purposes of
public administration

(1) Fair dealing with a performance or fixation by the Government, the
Executive Council, the Judiciary or any District Council for the purposes of
efficient administration of urgent business does not infringe any of the rights
conferred by this Part.

(2) In determining whether any dealing with a performance or fixation is
fair dealing under subsection (1), the court shall take into account all the
circumstances of the case and, in particular—

(a) the purpose and nature of the dealing, including whether the
dealing is for a non-profit-making purpose and whether the
dealing is of a commercial nature;

(b) the nature of the performance or fixation;

(¢) the amount and substantiality of the portion dealt with in
relation to the performance or fixation as a whole; and

(d) the effect of the dealing on the potential market for or value of
the performance or fixation.

(3) Where a fixation which apart from this section would be an
infringing fixation is made in accordance with this section but is subsequently
dealt with, it is to be treated as an infringing fixation—

(a) for the purpose of that dealing; and
(b) if that dealing infringes any of the rights conferred by this Part,
for all subsequent purposes.

(4) Expressions used in this section have the same meaning as in section
54A.

(Added 15 of 2007 s. 63)

. (3A) For the purposes of subsection (3), a

fixation is dealt with if it is—

(a)  possessed, shown or played in
public or distributed (otherwise
than for the purposes mentioned in
subsection (1)) for the purpose of
or in the course of any trade or
business; or

(b)  sold or let for hire, or offered or

exposed for sale or hire.
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252. Certain copying permitted when performances A

made available to the public . . .
'252A. Temporary reproduction by service providers

(1) The rights conferred by this Part in a fixed
performance are not infringed by the rpakmg gnd
storage of a copy of a fixation by a service provider

The rights conferred by this Part in a fixed performance are not
infringed by the copying of a fixation which is reasonably required for the
viewing or listening of the fixation by a member of the public to whom the
fixation is made available (within the meaning of section 205) provided that

such act does not conflict with a normal exploitation of the fixation and does if— -
not unreasonably prejudice the legitimate interests of the performer or the (a) the sole purpose of the makiqg and storage.of the
person who has fixation rights in relation to the performance. copy is to enable more efficient transmission of
A the fixation by the service provider through a
network;
&} (b) the making and storage of the copy forms an

automatic. and essential part of a technological
process, and that process neither modifies the
fixation, nor interferes with the lawful use of
technology to obtain data on the use of the
fixation;

(c) the storage of the copy is temporary;

(d) the service provider updates the database in which
the copy is stored in accordance with reasonable
industry practice;

(e) the service provider complies with conditions (if
any) on access to the fixation; and

() the service provider acts promptly to remove the

copy or disable access to the copy either of /{\ )
the following facts comes to the service provider’s in the event that

actual knowledge—

(1) the fixation has been removed from the .
original source from which the copy was
made; or :

(i) access to the fixation at the original source
_ from which the copy was made has been
disabled.

(2) Expressions used in this section have the same meaning
as in section 65A.




