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Ms Grace Wong

Administrator

Duty Lawyer Service

Room 2707-8, Gloucester Tower

The Landmark, 15 Queen’s Road Central
Central, Hong Kong

Dear Ms Wong,

Immigration (Amendment) Bill 2011

Further to our tele-conversation on 22 May 2012 on the captioned, I
would like to express, once again, our appreciation for the Duty Lawyer
Service’s interest and support on the enhanced administrative scheme for
processing torture claims and the proposed statutory scheme underpinned by
the Immigration (Amendment) Bill 2011.

You may wish to note that we have taken on board some helpful
suggestions from the legal professional bodies, including the proposal to
make it a standard arrangement for an immigration officer to interview a
claimant upon receipt of his completed torture claim form. We will also
move further amendment to the Bill such that a claim substantiated by the
Appeal Board could only be revoked by the Appeal Board with justifications
(1.e. revocation cannot be done by the Immigration Department (“ImmD”) for
claims substantiated by the Appeal Board). In regard to the submission of
the Joint Working Group on CAT of the Legal Professional to the Bills
Committee on 21 May on transitional provisions, we have consulted legal
advice and explained our response to the Bills Committee at its meeting on 22
May. This is attached for your reference. (4nnex 4)
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We have also considered carefully the views of the legal profession on
the timeframe for claimants to return the torture claim forms. We note an
earlier view that amidst an average of 48 days required for completing a form,
some 20 days were actually the time taken by the ImmD in preparing the
personal data of a claimant. To address the concern, the ImmD has
undertaken to, upon the claimants agreement, provide the personal data of the
claimant on the day the torture claim form is served to him. In this regard,
the claimant and his duty lawyer, as appropriate, will have a total of clear 28
days exclusive for their preparation of the form. Furthermore, the claimant
or his duty lawyer may apply for further extension of time with justifiable
reason(s) under section 37Y(3) of the Bill. The ImmD will also make it
clear in the guidance notes for claimants and duty lawyers that a claimant may
submit to the ImmD supplementary information or documents after retumning
the form, in addition to the established arrangement that a claimant may
provide supplementary information or documents at the interview arranged by
the immigration officer. We believe that the clear 28 days, which represent
the minimum time allowed for a claimant to complete and return the form is
on a par with the practices by other common law jurisdictions. Indeed, we
are not aware of any common law jurisdictions providing a longer timeframe
to this end.

We enclose herewith relevant Bills Committee papers on the
Administration’s proposal on Committee Stage Amendments (4dnnex B).

Thank you again for the unfailing support rendered by the Duty Lawyer
Service in this endeavour.

Yours sincerely,

(WHCHOW)
for Secretary for Security

c.c. Clerk to Bills Committee (Attn.: Mrs Sharon TONG, PCS(2))

25-MRY-2812 12:2% 98% P.u2




24-MAY-2812 1711 FROM SB T0 25899855

The Government of the

P.B83-,45
Annex A

ﬁ%@ﬂ']ﬁ ;4 !Eiﬁl}ﬁf Hong Keng Special Adminlatrative Reglon
RER Sacurlty Bureau
FHEMIBEN 28 2 Tim Mel Avanue, Tarmar, Hong Kong

A HHY Our Ref.:
FEHIBY Your Ref.:

Tl @ 28102506

Fax : 28681552

22 May 2012
Mzs Sharon Tong
Principal Council Secretary 2

24-MAY-2812

Council Business Divigion
Legislative Council Secretariat
Legislative Council Complex
Central

Hong Kong

Dear Mrs Tong,

Immigration (Amendment) Bill 2011 —
Transitiona] Provisions

I write in response to the joint submission from the Law Society of
Hong Kong and the Hong Kong Bar Association, dated 21 May 2012,
tegarding the captioned matter (“the joint submission”).

2. As explained to the Bills Commirttee earlier, the transitional
provisions would not shield any decision of adjudicators under the enhanced
administrative scheme from judicial review if there are procedural flaws, All
decisions made under the administrative scheme are subject to the same
requirernent of meeting high standerds of fairness required of torture claim
decisions. We note that the two legal professional bodies did not disagree to
this understanding in the joint submission (paragraphs 2 and 6 of the joint
submigsion.)

3. Screening procedures under the enhanced administrative and the
statutory schemes are essentially the same. The mere fact that the statutory
scheme provides further enhanced procedural safeguards does not render the
protection afforded by the current scheme inadequate or ineffective, For
example, in regard to the number of adjudicators / appeal board members to

16:5% 98%
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consider a petition / appeal (paragraph 4 of the joint submission), the
Convention Against Torture does not require that a torture claim or a petition /
appeal by an aggrieved claimant be considered by a specific number of
adjudicators. The mere fact that a petition / appeal i3 considered by onc
adjudicator / appeal board member does not make its procedure “less fair” to
the claimant concerned than otherwise.

4. All current adjudicators are retired judges and magistrates who fully
meet the qualifications for being a member of the future statutory Appeal
Board. We see no reason to support “reconstituting petitions as appeals under
the statutory scheme afresh”, or to assume that adjudicators may not be re-
appointed under the statutory scheme, as suggested in paragraph 5 of the joint
submission.

5. The legality of certain aspects of the enhanced administrative scheme
has been upheld by the court in recent judicial review cases. In the latest
judgment delivered by the court on 9 May 2012 dismissing an application for
leave for judicial review against a decision made by an adjudicator rejecting a
torture claim petition on the ground that there was no oral hearing in the
petition process (Marcelo De Vera Centeno v Director of Immigration HCAL
50/2012)(at Annex), the court noted that "in my judgment, the system is in
accordance with the law."” (paragraph 15 of the judgment).

6. Other issues were raised on the appeal process in paragraphs 8 to 12
of the joint submission. On whether an oral hearing is required during an
appeal, it is noted that the court in FB v Director of Immigration HCAL
51/2007 also makes it clear that not every petition would require an oral
hearing and that it would be mecessary for the adjudicator to make such

‘decision after considering individual case circumstances. In the judgment

24-MAY—-2812

mentioned in paragraph 5 above, the court reiterated that “.. the matter [of
whether to conduct an oral hearing] is in the hands of the adjudicator, and the
adjudicator is to make a decision as to whether there should be an oral hearing
by reference to the criteria set out in these paragraphs (practice directions)”
(paragraph 14 of the judgment). The cumrent practice observes the above
requirements.

7. Furthermore, adjudicators may, depending on case circumstances,
call for new evidence from either the cleimant or InmD where they consider it
appropriate for fair determination of a case, and this is the practice under both
the enhanced administrative and the statutory schemes.

g Indeed, there are similar transitional provisions in overseas practices
to ensure smooth transition and operation of the relevant screening mechanism
after a change of lsw in the matter. For example, under the legislative
amendment exercise in the United Kingdom in 2005 to enact new provisions
and to revoke the Immigration and Asylum Appeals (Procedure) Rules 2003, it
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is provided that anything done under the previous scheme shall continue to
have effect and be treated as done under the new authority.

9. Our proposed transitional provisions ensure that claimants’ rights
will be protected under the statutory scheme after enactment and
commencement of the Bill, and that all claims will continue to be processed in
a fair and effective manner under the statutory scheme by reducing procedural
abuse. We have carefully and theroughly considered concerns raised by the
legal professionals in the joint submission, but do not see a need to propose
further amendments to the transitional provisions for reasons set out in
paragraphs above.

Yours sincerely,

N7 A

(W H CHOW)
for Secretary for Security

c.c. Joint Working Group on CAT under the Law Society of Hong Kong and
the Hong Kong Bar Association (Attn: Ms Joyce Wong)

Ms Connie Fung, Senior Assistant Legal Advisor
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5 T | HCAL 502012
e ! IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADM]NISTRATIVE REGION
P COURT OF FIRST INSTANCE.
E i CONSTITUTIONAL AND ADMINISTRATIVE LAW LIST
NO 50 OF 2012 "
¥ o -
¢ S |
{ i IN THE MATTER  of an applicetion
N o by Mr Marcelo De Vera Centeno .
; | (the Applicant) for leave to apply for
. : : Judicial review (Order 53, rule 3Q)
~ | IN THE MATTER of the written
K : | determination made by the Director
’ o o . of Immigration on 31 October 2011
L L o  refusing theé Applicant’s claim under
o , - the. Conventiém agninst Torture and
M _ ~ : Cruel, Intmman . or  Degrading -
- Treatment or Punishment
R |
o BETWEEN |
. MARCELO DB VERA CENTENO Applicant
and
Q . o : '
DIRECTOR OF IMMIGRATION Respondent
R . _ .
S Before: Hon Lam J in Court
T Date of Hearing: 9 May 2012
Date of Judgment: 9 May 2012
- :
)’
S9% | P.be
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JUDGMENT

D

1. In this matter, the apphcmtseekalmve forjudlcxalrmewto E
challenge a decision of the adjudlmmr made on the pemmn of the -

applicant in respect of a decision of the Director of Inmigration undex the

. Convention against Tarture and Other Cruel, Inhuman or Degmdxng G
Treatment or Punishment. | | ( A

2. On 30 November 2011, the adjudicator, having considered X
the matter on paper; dismissed the petition. In the written decisiou, the 3

adJudxcatm set out her reasons for dismisaing the petition. In essence, the
adjudicator. came to these conclugions.  First, there is no official K
| invoivé:mqnt or acquiescence to. the matters which the applicant said to |

L
_ giverisetoa'riakofbeingsubjecttopain-andsuﬁ:ﬁng As such, the
M matters relied upon by the applicant do not come within the definition of oM
' tortm-e under the Convention. The second major finding of the N
'adJudwatorwasﬂmttherewasnorealorﬁyresceablemkofpemonal (
violence on the apphcant. ¢
. o ' P
3. The adjudicator came to those findings on the assumption
that what the applicant said to have happened was true, The adfudicator Q-
'~ also took into account of the applicant®s complaint that there were some R
 police mishandling of the matter after his brother-in-law wes killed. This o
is apparent from paragraph 37 and paragraph 38 of the decision. S
T
U
'
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a.

4. In support of his application the applicant has filed with the

" court a document which purports to be his ‘affidavit although it has not

been signed by him. I was told today that this document was prepared by
a solicitor on his behalf and it set out all he wishes to rely upon in support
of his application for judicial review.

5 In the Form 86 itself, the applicant did not set out any
grmmdsforseehngrehef Beanugmmmdthuttbcapphmntactsm
person, Iampreparedtou'eatwhathesmdmthxsdmﬁamdavltasscmng
outhlsgroumis '

6. Inhmafﬁdawt he bamcaﬂyrcpearshlssmry Butm

FP.BB 45

paragraph327 and 28 he raised a point about procedural faimess. He said .'

thg;thepxncedlmibrprocesmnghmmmxmclmmmﬂawedbeqmschn

‘was not given the chance of an oral hearing. That is not quits correct

msoﬁrasonﬂreﬁ:mtomepmceedmgs beforcihelmnﬂgmmon
Depamnent Hehndbecnmmrncwedbyomaalsﬁomﬂmhnngxmon

Department. But it i3 correct that ag far as the petition is concemed, the

adjudicator did not direct any oral hearing.

7. At today’s hearing before this court, again the applicamt
repeated his story about the events in the Philippines. Ho placed
emphasis onthei'actﬂ:ntﬂlopoﬁéekickedhjmbefomfakingawaythc
corpse and also that during the autopqy,thépolice told him not to get
involvcdinﬂmmaitcn He also told me that the killer was tried and was
sentenced to gaol for 6 years. The killer has now been released, having
served his sentence. The applicaht said the killer has gone to his home to
look for him after he was released. ‘The applicant has also told me that ho

24-MAY-2B12 17:00 9B8%
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wd -

A

B was blamed by -his wife’s family for the death of the brother-in-law

- bé:qétuse he did not do anything to help him when he was attacked.

» 8. - AsIsaid in the courss of the hearing, the purpose of judicial

. review is not for this court-to reopen the matter and hear evidence and
deal with the matter afresh. In the exercise of its supervisory jurisdiction,

¥ the court in a judicial review.is to examine whether the adjudicator, in

G dmnmsmgthﬂpennon,hasmadeanyarmroflzworhandledﬂmmattcr
wﬂhmﬂcompﬁmcewxﬂzthch:ghsmndardofﬁmnessasmqmdbythe

H law. -Thcmghstandatdoffmmesshasbeenm{plamedbyfhe&\ntof

I Final Appeal in the case, of Secretary for Security v Prabalczr 2004] 7
HK.CFAR 187.

J .

X 9, As far as the reasoning of the adjudicator is concemed,
having considered the matter with regard to the submissions of the

L applicant, subjecting it to the high degree of scrutiny, 1 do not think she

. has made amy error in coming to those two essential findings. She has
given sufflcient reasons for coming to those findings which are rational
l N and sound.

O

: 10.° The real question that I have to consider is the applicant’s

¥ complaint of lack of qml hwrmg before the adjudicator. A smnl,ar

Q complaint has been considered by Saunders  in the case FB v Director of
Frmmigration [2009] 2 HKLRD 346. On the facts of that particular case,

R Seumders J concluded that the systern was unfair, ‘But it is important to

5 note His Lordship seid at paragraph 216 in that judgment that it does not

B follow from his conclusion that every petition requires an aral hesring or

B the peuhoner being reprwtmted at the heating:

|1}

v
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'ItmaybcnmasmyforthoSwmrymcanhcmwhaw

' rc@mdtoibaapmopnnmrdcvantccmmdcmhmandtomnkn

an appmynatn determination.™

On the facts of that case, one of the important issues is

credibility. That is why Saunders J said at paragraph 217:

12.
‘practice has been lmplemented. In the latest version of the Notes for
Adjudicators for handling petitions, there is a section dealing with oral

hearings, Paragraph 11.1 says:

13.
suggest there should bo oral hearing, ‘The matters are as follows:

24-MAY-2012
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(b)

17:81

“To deny him an oral hearing in those circumstances was’
Fair™

Aﬁar tbe decision pf FB v Director of Immigration a new

“The édjudicator assigned to handls a petition shall review the -
case based om available information and decide whether to
candnct an oral hearing or whether the petition is to ba hmdled

. by mesng-of u paper rview. An oral hearing may be dispensed

whhwhmthusd;uzhcuimhamimdthnttbapetzbmmbe
justly determined on the papers. In deciding whether an oral
hearing is needed, the adjudicator will take jnto accoumt the
circumstances of fhe. cage, incloding but not Umbted 1o
considcrations that all rolovant ovidencs hag been presented,
mdthbdtﬁmhaﬁbﬁoftboﬁchabﬂlbcb@ondmmd
coguntmsom

Paragraph 11.2 refers to some matters which normaily

there are credibility issues crucial to the decision of the
petition which wero not adequately addressed during the
interviews or supported in the assessment by tho Director:

newevidﬁnccisraisedinﬂzepetiﬁdﬁstagethaﬁsmlmtto
the decision, incliding any change in condition in the
claimant’s country of orgin, and .elaxiﬁc&ﬁon via

9B8%
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[ 4

f’
-6 -
- | Y
B correspondence is inexpedient or insufficient, and that B
holding of an oral hearing is therefore required; .
C
(¢) an apparent breach of procedural requirement has occurred
» which could have limited the ability of the claimant to L
K establish his claim, for example, inadequate interpretation, E
denial of the opportunity to present relevant evidence.
¥ F
G 14. Therefore, as a matter of procedural design for dealing with G
petitions, there are provisions for oral hearing. But the matter is in the
. 4
" hands of the adjudicator, and the adjudicator is to make a decision as to "
1 whether there should be an oral hearing by reference to the criteria set out I
in these paragraphs.
J J
X 15. In my judgment, the system is in accordance with the law. K
One has to remember that the decision of the Director as well as that of
L L
the adjudicator are administrative decisions. In the context of
M administrative decisions, under the common law there is no absolute right M
to oral hearing. The leading case is Llovd v MeMahon [1987] AC 625.
N N
At page 702, Lord Bridge said as follows:
o “My Lords, the so-called rules of natural justice are not 0
engraved on tablets of stone. To use the phrase which better
P expresses the underlying concept, what the requirements of p
fairness demand when any body, domestic, administrative or
Judicial, hastomnkeadocisimwhich“dﬂaﬂ'cctfhnﬁghtof
Q individuals depends on the character of the decision-making Q
, body,thcldndofdecisionithastomakeandthemnnorym
R othcrﬁ‘amcwmkinwhinhitopemtm. In particular, it is well R

_ wmbliahedthatwh:namuehasmnfumdonmybaiythe

power to make decisions affecting individuals, the court will

S not only require the procedure prescribed by the statte to be 8
followed, but will readily imply so much and no more to be
introduced by way of additional procedurdl safeguard as will

ensure the attainment of fairmess.” X
U U
v v

24-MAY-2012 17:81 58 P.11
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.-.’ 'S C g,
N
- 16. In the case of R v Army Board of the Defence Council B
ex parte Anderson [1992] QB 169 at 187, Lord Justice Taylor also
| , | c
discussed the relevant principles. He spid as follows: |
D

“The hesring does not necessarily have to be an oral bearing in
all cases. There is ample authority that decision-making bodies
other than courts and bodies whose procedures are 1aid down E
by statite are masters of their own procedure. Provided thet

they achieve the degree of fhimess appropriate to the task, itis

fnrﬂmmtodcdds'howthcywiﬂproceod,andthmisjmmlo ; ¥
~ that faimess always requires sn oral hearing. Whother an orsl ,
: hgaxingisnmuywllldapmdupon&e,suﬁectmﬁnmd : G

. circumstances of tho particular cage and upon the nature of
deciaion to be made. It will also depend upon whether there are

substantial jssnes of fact which cannot be satisfactorily resolvad . w
on the available writtem ovidencs. This does not mean that

whenover there is a conflict of evidence in the statements taken, ,
an oral hearing mnst be: held to resolve it. Sometimes such a 'I
conflict cen be resolved merely by the inherent unlikalihood of

one version or the other, Sometimes the conflict is not central ' = b
to the i for deteymination and wounld not jnstify an oral '
h:am"ng” " . .
| L - K
17. 1myself have applied theso principles in the case of Liu Pik .

Han v Hong Kong Federation of Inswrers Apped Tribunal
HCALS50/2005 11 July 2005. At.paragraph 1(iii) in that jdgment, Y said:

“From the suthorities it is clear that thero is ne absoluts rule N
‘that a fribunal must give a party en oral hearing in order to
satisfy the requirement of Article 10. Where the submisxions
of the partics do not raise any issue of fact or of law which
wero of such a nature a3 to require an aral hearing for their
: dispoﬁﬁan,omlhmﬁngwu]dbedixpcmodwith.ﬂomm.as P
observed by Permment Judge Ribeiro, when there aro disptes
of&m,capecinﬂywhmfhcmolnﬁon of such disputes may

hinge an cno’s impression s to tha credibility of & witness or a | Q
party, a fair hearing within the meaning of Axticle 10 involves
anomlhcaripgbu?ngmld." ' , R
18. Recently I have applied these principles in the case of ]
Au Hing Sik Charles v Commissioner of Police HCAL74/2010, a decision
on 20 December 2011. ! g
u o
.3
3
v
. i
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19, "I'hcse principles apply equelly in the. coﬁtﬂ'xt of petition
against decisions ‘on the Convention against Torture. In my Judgment,
they are consistent with the high standard of fairness required under
Prabaker.

20. - Applying these principles to the present case, we have to
examing what were in issuc in the petition. Miss Choi has produced to
this court a copy of the poﬁﬁdn of the applicant and it was this petition
that the adjudicator had to deal with, The adjudicator had to ask herself
in the light of the issue raised in this petition whether, applying the
| mitmiasetoutintbeNotes,tﬁmsﬁouldbpanomlheaﬁng.

21. - The petition basically mtemted some matters ofﬁact which
had already been set out in the demsmnaftthn'ectorofImmlgmﬁon.
Agein, the applicant laid emphasis on his being kicked at the chest by
| .poflicc oﬁ'iom.u. He suggested there was police Mohmmt in the matfer
and he made the point that he feared that somebody might kill him if he
were sent back to the Philippines,

22, As I have said, the adjudicator proceeded to deal with the
matter on the assumption that the version of the applicant was truthfial.
As such, there is no issue of fact, nor is there auy conflict of evidence.
memm&iammamwhm,onthcﬁctgasmmmdbyihaappﬁmg
the requirement tnder the Convention with regard to torture has been
satisfied. It is a matter of judgment in evaluating the risk based on the
applicant’s story. |

24-MAY-2812 1782 9B%
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23. Applying the pﬁnciple of law set out in the Convention and

the cases, the petition did not raise any complicated issues which require
elaboration in an oral hearing. Nor was there any m!roductlon of new
evidence. Neither was there any suggestion that there was any procedural
unfairness which prevented the applicant from presenting his story and
his case adequately before the Director of Immigration.

24. In these circumstances, I do not think it is reasonably
arguable that the adjudicator’s decision not to hold auy oral hearing is
wrong in law. Therefore, I cannot be satisfied that this is a proper case
where the matters raised by the applicant are rcasonably arguable or that
his intended Judicial rev'icQ enjoyed a realistic prospect of success:

25.  I'therofore refuse leave,
(MH Lam)
Judgs of the Court of First Instance
High Court
Applicant in person

Miss Bethmy Choi, SGC of the Department of Justice, for the
Respondent |
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Legislative Council Bills Committee on
Immigration (Amendment) Bill 2011
The Administration’s proposal on Committee Stage Amendments

Purpose

This paper sets out the Administration’s response to Members’
suggestions on the Bill.

Timeframe for returning torture claim form

2. At present, the Immigration” Department (“ImmD”) requires
claimants to return the torture claim form within 28 days after they
received the form. Where necessary, they may apply to the ImmD for an
extension of time for returning the form. Generally speaking, extension
applications with reasonable grounds will be approved. In the first three
months of this year, it takes on average 40 days for claimants to return the
torture claim form.

3. By experience, duty lawyers providing assistance to claimants
will usually request the ImmD to provide all personal data of the
claimants held by the ImmD pursuant to procedures under the Personal
Data (Privacy) Ordinance. Drawing reference to the same period, i.e. the
first three months of this year, the ImmD provided the relevant data within
14 days.

4. As regards reasons given to support applications for an extension
of time to return the claim form, some claimants indicated that their
requests for personal data from the ImmD took time, whilst some
indicated that they were waiting from their home country such documents
as letters from relatives, records of case reports and newspaper reports,
etc.'. Others did not give any particular reason for the application.

5. Some Members suggested that the 28-day timeframe for returning
the torture claim form in the Bill should be extended.

6. Having considered the situation described in paragraphs 3 and 4
above, i.e. the average time taken for claimants to return the torture claim
form is 40 days, of which 14 days were spent on obtaining their personal

' Half of these claimants did not submit the claimed documents in the end.

1=
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data, the ImmD decides to enhance its internal procedures for handling
personal data requests. Specifically, the ImmD will, with claimants’
consent, provide them with their personal data on the same day when the
torture claim form is served. Such administrative measure will greatly
reduce the amount of time claimants would spend on waiting for their
personal data; thus enabling them to make flexible and full use of the 28-
day timeframe to complete the torture claim form. Moreover, the ImmD
will revise the guidance notes for completion of torture claim form to state
that claimants may submit supplementary documents after returning the
torture claim form.

7. At the same time, claimants may still exercise their right to apply
to the ImmD with reasonable grounds for extension of time for retuming
the torture claim form.

8. The content of the torture claim form covers mainly claimants’
personal information and account of their personal experience which they
should know well. Drawing reference to overseas expetience, no other
signatory State of the Convention Against Torture (CAT) allows claimants
more than 28 days to complete or return torture claim forms. With the
introduction of those enhancement administrative measures mentioned
above, we consider that the 28-day timeframe should be maintained.

Arrapngement for interview

9. Some Members suggested that the Bill should make it a
mandatory requirement that the ImmD must arrange for an interview after
a claimant has returned the torture claim form. We agree to the
suggestion and will amend section 37ZB of the Bill to spell out that an
Immigration officer must request (in place of “may request™) the claimant
to attend an interview after he has returned the torture claim form.

Legal representative attending interview

10. Some Members suggested that the Bill should provide for the
right of the legal representative of a claimant to attend screening
interviews,

11. At present, it is not provided in the legislation relating to
immigration control that a person having an interview with officers of the
ImmD may be accompanied by a legal representative. That said, the
court’s judgment in the judicial review case FB v Director of Immigration
(HCAL 51/2007) 1s clear that the Director of Immigration must allow a

24-MRY-2012 17:@82 9B% P.16
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claimant’s legal representative to attend the screening interview in order
to ensure fairness. By virtue of this judgment, claimants’ rights have
been sufficiently protected under the law. In fact, the ImmD has already
fully implemented the court judgment by allowing claimants to be
accompanied by their legal representative at screening interviews with
their consent. We consider that there is no need to amend the Bill in this
regard.

Considerations in substantiating claims

12. Some Members suggested that, drawing reference to Article 3(2)
of CAT, the Bill should spell out that the ImmD should take into account
all relevant considerations at screening, including the existence in the state
concerned of a consistent pattern of gross, flagrant or mass violations of
human rights. We agree to this suggestion and will amend section 37Z1.

Reopening of claims after withdrawal

13. Some Members suggested that if the ImmD decides to refuse a
claimant’s request to re-open a withdrawn claim, the claimant should be
allowed a review of the decision by the Appeal Board, which will make
the final decision.

14. For claims withdrawn in the course of the process, screening has
not yet been completed. Given that, we agree to the above suggestion
and will amend sections 37ZE, 37ZG and other provisions relating to the
functions and procedures of the Appeal Board.

15. As regards cases whereby the screening process has been
completed, we consider that if the claimant’s request to make a
subsequent claim 1s rejected by the ImmD, it is not necessary for the
Appeal Board to review the decision. This serves to prevent procedural
abuse in case some claimants make repeated requests for subsequent
claims or review.

Revocation decision

16. Some Members suggested that for claims accepted by the Appeal
Board to be substantiated, if there exists any substantial change in the
circumstances in future which warrants consideration of revoking the
original decision, such revocation should be considered by the Appeal
Board, instead of empowering the ImmD to decide on all cases which may
need to be revoked. We agree to this suggestion and will amend section
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37ZL and other provisions relating to the functions and procedures of the
Appeal Board.

Other issues

17. Some Members were concerned whether it is fair that appeals are
handled by only one member of the Appeal Board. As the court pointed
out in the B judgment, persons handling claims and appeals must possess
knowledge on torture claims. When appointing members of the Appeal
Board, the Chief Executive will ensure that every member possesses the
relevant qualification and the ability to handle appeals’. Moreover, the
Bill also provides that the Chairperson of the Appeal Board may consider
the circumstances of a case and select three members to handle special
cases. We consider that an appropriate balance between effective
handling of cases and ensuring fairness has been struck in the Bill.

18. Some Members were concerned whether claimants suffering from
trauma will be treated in an appropriate and fair manner at the appeal
stage. All persons handling claims and appeals will receive training
which includes the handling of claimants suffering from trauma. They
will process relevant cases appropriately and fairly in accordance with the
guidelines. Where necessary, the Administration will make
arrangements to assess claimants’ mental state and to provide suitable
assistance to them by professionals in psychiatry or other related fields.
If it is the view of a professional medical practitioner that a claimant is not
suitable for attending the appeal hearing, the Appeal Board may obtain
relevant information by other means (e.g. written records) or it may
postpone handling of the appeal for the time being.

19. Some Members were concerned whether it is appropriate for the
Director of Immigration to grant claimants with substantiated claims
permission to work only in “exceptional” circumstances. The court
pointed out in the judgment of M4 & Ors v Director of Immigration
(HCAL 10/2010) that under “exceptional” circumstances, the Director
should give discretionary approval for work applications of persons of
substantiated claims.

Security Bureau
April 2012

* At present, all adjudicators handling petitions are former judges or magistrates.
-4
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LC Paper No. CB(2)1986/11-12(01)

The Govemmant of the

B o B AT L I LU Hong Kong Speclal Administrutive Region
ﬁfﬁ Bacurity Bureau
BHERERN 2 W 2 Tim Ml Avenue, Tamar, Hong Kong

M Our Ref.:
REBY Your Raf.

24-MAY~-2012

Phone : 2810 2099
Pax : 2868 1552

10 May 2012
Mrs Sharon Tong
Principal Council Secretary 2
Council Business Division
Legislative Council Secretarigt
Legislative Council Complex
Central, Hong Kong

Dear Mrs Tong,

Immigration (Amendment) Bill 2011
Committee Stage Amendments

I write to enclosc for Members’ scrutiny the Committee Stage
Amendments (CSAs) which the Government will propose (at Annex ), and
consolidated version of the Bill after amendment (at Apnex I1).

2. As explained in the document which we provided to the Rills Committee
on 27 April (Reference: CB(2)1859/11-12(02)), the majority of the amendments
in the CSAs are proposed in response to Members’ suggestions.

3. Other amendments in the CSAs include technical amendment of the
Chinese text in response to discussions at previous meetings of the Bills
Committee and views of Senior Assistant Legal Adviser, as well as other
technical amendments, including amendments to the procedures of the Appeal
Board 1o ensure procedural faimess (to amend section 9 of Schedule 1A to set
out that the Director of Immigration must provide to the person who has lodged
the appeal a copy of the materials which the Director provides to the Appeal
Bourd; and to amend section 18 of Schedule 1A to set ot that if the Appeal
Board is satisfied that exceptional circumstances exist, it may consider evidence
that was not previously before an immigration officer.)
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Besides, the Committee has discussed certain drafting matters. After
careful consideration, we consider that no amendments are needed. These

4,

include —
(2a)
(b)
(c)
(d)
(e)

17:84

The use of “State” in the definition of “torture nsk State” is
consistent with the use of the term in the Convention Agginst
Torture.

Section 37V clearly defines when a torture claim is “finally
determined”. Reference to the definition in section 37U makes it
convenient for readers to locate the provision giving such
definition (i.e. section 37V); hence it should not be deleted. This is
consistent with the current drafting convention.

Concemning reference to “revocation decision” in section 37V, we
will propose amendment to the section to distinguish revocation
decisions made by an immigration officer and those by the Appeal
Board.

The use of the term “serve” ( T3R3% | in the Chinese text ) is
appropriate and consistent with other laws 1n Hong Kong, e.g.
section 14(9) of the Hong Kong Civil Aviation (Investigation of
Accidents) Regulations (Cap. 448B) — After the Board of Review
has made a report to the Chief Executive, “ ... (he board shall
also serve a copy of the report on all persons who appeared ...
before the board”.

The use of the term " FEIERRTE in the Chinese text of section 18(1)
of Schedule 1A is consistent with the use of the term in other laws
in Hoog Kong to express the same meaning,

Yours sincerely,

9B8%
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Annex I
COMMITTEE STAGE AMENDMENTS
Amendments to be moved by the Secretary for Security
Clause Amendment Proposed
4(3) In the proposed section 171(2)(c), in the Chinese text, by deleting “f¥
PRE#E" and substituting “4c%”.,
7 In the proposed section 37U(1), by deleting the definition of

revocation decision and substituting—

“revocation decision (7R 5E) means—

(a) a decision made by an immigration officer under
section 37Z1(1); or

(b) a decision made by the Appeal Board under section
ITZLA(L);”.

7 In the proposed section 37U(1), in the definition of substantiated
claim, in paragraph (a), by adding “and in respect of which no
revocation decision has been made by an immigration officer” before

L6, 3
;or'.

7 In the proposed section 37U(1), in the definition of substantiated
claim, in paragraph (b)(i), by adding “and no revocation decision has

been made by the Appeal Board” before “; or”.

7 In the proposed section 37U(1), in the definition of substantiated
claim, in paragraph (b)(ii), by adding “by an immigration officer”

after “was made”.

7 In the proposed section 37V(l), by deleting “(3) and (4)” and
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substituting “(3), (4) and (5)”.

7 In the proposed section 37V(3), by adding “by an immigration

officer” after “is made”.

7 In the proposed section 37V, by adding—

“(5) Ifarevocation decision is made by the Appeal Board in
respect of a substantiated claim, the claim must be
treated as finally determined on the making of that

decision.”.
7 In the proposed section 37ZB(1), by deleting “may".
7 In the proposed section 37ZB(1)(a), by adding “may” before
“require”.
7 In the proposed section 37ZB(1)(a), by deleting “; or” and

substituting “; and”.

7 In the proposed scction 37ZB(1)(b), by adding “must” before
“require”.

7 By deleting the proposed section 37ZE(4)(2) and (b) and
substituting—

“(a)  the decision;
(b)  the reasons for the decision; and

(c)  the person’s right under section 37ZP to appeal against
the decision.”.

7 By deleting the proposed section 372ZG(5)(a) and (b) and

substituting—

“(a)  the decision;
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(b)  the reasons for the decision; and

(c)  the person’s right under section 37ZP to appeal against
the decision.”.

7 In the proposed section 37ZG(7), in the Chinese text, by adding “&
EE’? aﬂ:er ssﬁ@ﬁﬁﬁ/{z\w“

7 In the proposed section 37ZG(8), in the Chinese text, by adding “&
B’ after “2nEt”.

7 By deleting the proposed section 37ZI(5) and substituting—

“(5)  In determining whether there are substantial grounds
for the belief referred to in subsection (3), all relevant
considerations are to be taken into account, including,
where applicable, the following matters in relation to
the conditions in the torture risk State—

(a)  whether there is a consistent pattern of gross,
flagrant or mass violations of human rights in
the torture risk State; and

(b)  whether there is any region within the torture
risk State in which the claimant would not be in
danger of being subjected to torture.”.

7 In the proposed section 37ZL, in the heading, by deleting “decision
to accept torture claim etc.” and substituting “immigration

officer’s decision to accept torture claim”.

7 By deleting the proposed section 37ZL(1) and substituting—

“(1)  An immigration officer may, on a ground for a
revocation decision specified in section 37ZLB, revoke
a decision made by an immigration officer under
section 37ZI(1)(a) accepting a torture claim as
substantiated.”.
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7 By deleting the proposed section 37ZL(2).

7 In the proposed section 37ZL(4)(a) and (b), by deleting “(1)(a) or
(b)” and substituting “(1)".

7 By deleting the proposed section 37ZL(5).

7 By adding—

“37ZLA. Revocation of Appeal Board’s decision to
reverse decision rejecting torture claim

(1) On an application made by an immigration
officer, the Appeal Board may, on a ground for a
revocation decision specified in section 37ZLB,
revoke its decision that reversed a decision made
by an immigration officer under section
37ZI(1)(b) rejecting a torture claim.

(2)  Before making an application under subsection
(1), an immigration officer must give the
claimant written notice of the intended
application, and the notice must—

(a) state the reasons for the intended
application; and

(b)  state that the claimant may, within 14
days after the notice is given, inform the
immigration officer by written notice of
the claimant’s objection to the intended
application and the reasons for the
objection (ebjection notice).

3y If—

(a)  the claimant has not given aun objection
notice in accordance with subsection
(2)(b) and an immigration officer decides
to make an application under subsection
(1); or

(b)  after having considered the claimant’s

objection notice, an immigration officer
decides to make an application under
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subsection (1),

the immigration officer must make the
application by filing with the Appeal Board a
notice of application in a form specified by the
Chairperson of the Appeal Board.

(4)  As soon as practicable after filing a notice of
application, the immigration officer must serve
on the claimant a copy of the notice of
application.

37Z1L.B. Grounds for revocation decision

A ground specified in any of the following paragraphs
is a ground for a revocation decision mentioned in
section 37ZL(1) or 37ZLA(1 )~

(@ any information or documentary
evidence submitted in support of the
claim is false or misleading and the false
or musleading information or evidence is
material to the substantiation of the
claim;

(b)  information was not disclosed to an
immigration officer or (on an appeal) the
Appeal Board and the undisclosed
information would undermine, to a
matenal extent, the merits of the claim:

(¢)  the torture risk giving rise to the claim
has ceased to exist due to changes in

circumstances of the ’claimant or the
torture risk State.”.

7 By deleting the proposed section 37Z0(2) and substituting—

“(2)  The function of the Appeal Board is to hear and
determing—

(a)  an appeal made under section 37ZP; and

(b)  an application for a revocation decision under
section 37ZLA.".
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7 By adding before the proposed section 37ZP(a)—

“(aa) section 37ZE(4) or 37ZG(5) (decision not to re-open a
torture claim);”.

7 In the proposed section 37ZP(b), by adding “made by an immigration

officer” after “decision”.

7 In the proposed section 37ZT(2), in the Chinese text, by deleting “£8”
and substituting “7F LT RERT".

7 In the proposed section 37ZW, in the Chinese text, by deleting “E /8
AR - AT ARG B HEEFARS  MREESAEE
T AT AR BSE H B A EHE and substituting “FEAAEEIT
2 AL B B T S BRI - R
TR R B Y.

7 By adding—
“37ZX. Transitional and Savings Provisions

Schedule 4 provides for the tramsitional and savings
arrangements that apply on, or relate to, the
commencement of the Immigration (Amendment)
Ordinance 2012 (  of2012).”.

12 In the proposed Schedule 1A, by deleting “[ss. 37U, 37ZL” and
substituting “[ss. 37U”.

12 In the proposed Schedule 1A, in section 1(1), by adding—
“appeal ( ) means—
(a)  an appeal made under section 37ZP; or

(b)  an application for a revocation decision under
section 37ZLA;”.
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In the proposed Schedule 1A, in section 2(5), by deleting “under
section 37ZP".

In the proposed Schedule 1A, in the Chinese text, in section 2(5), by
deleting “§f - ” and substituting “5f » .

In the proposed Schedule 1A, in section 8(1), by adding “filed under

section 37ZQ(1)” after “notice of appeal”.

In the proposed Schedule 14, in the Chinese text, in section 8(1), by
deleting “fEZ8(2)FATARIR T and substituting “BREE(Q)EK S5

TES.

In the proposed Schedule 14, in section 8(2), by adding “under

section 37ZQ(1)” after “notice of appeal”.

In the proposed Schedule 1A, by renumbering section 9 as section

9(1).

In the proposed Schedule 1A, in section 9(1), by adding “and the
person who has lodged the appeal” after “provide to the Appeal
Board”.

In the proposed Schedule 1A, in section 9(1)(a)(ii), by deleting “or™.

In the proposed Schedule 1A, in section 9(1)(b), by adding “of an
immigration officer under section 37ZL(1)* after “revocation

decision™.

In the proposed Schedule 1A, in the Chinese text, in section

98%
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9(1)(b)(i1), by adding “5%” after “FE&”.

12 In the proposed Schedule 1A, in the Chinese text, in section
9(1)(b)(iii), by adding “8%" after “HiH".

12 In the proposed Schedule 1A, i the Chinese text, in section
9(1)(d)(iv), by adding “5%” after “fHIER"-

12 In the proposed Schedule 1A, in section 9(1)(b)(v), by deleting the

full stop and substituting a sermicolon.

12 In the proposed Schedule 1A, in section 9(1), by adding—

“(c)  if the decision being appealed against is a decision
under section 37ZE(4) not to re-open a torture claim
withdrawn by the person who made the claim—

(i) a copy of any completed torture claim form
relating to the torture claim;

(il}  a copy of the written record of any interview of
the person conducted by an immigration officer
in considering the torture claim;

(ui) a copy of the person’s notice withdrawing the
claim; and

(iv)  a copy of any evidence in writing provided by
the person under section 37ZE(2); or

(d) if the decision being appealed against is a decision
under section 37ZG(5) not to re-open a torture claim
treated as withdrawn on a person’s failure to return a
completed torture claim form—

(1) a copy of the written notice under section
37ZG(2) informing the person that the claim is
treated as withdrawn; and

(ii)  a copy of any evidence in writing provided by
the person under section 37Z2G(3).”.
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12 In the proposed Schedule 1A, in section 9, by adding—

“(2) The Director must, as soon as practicable after filing
with the Appeal Board a notice of application for a
revocation decision under section 37ZLA(3), provide
to the Appeal Board and the claimant—

(8) a copy of the completed torture claim form
relating to the torture claim in respect of which
the application is made;

(b)  acopy of the written record of any interview of
the claimant conducted by an immigration
officer in considering the torture claim;

(c) a copy of the written notice under section
37ZJ(1y informing the claimant of an
immigration officer’s decision rejecting the
torture clatm:;

(d) a copy of the written decision given under
section 21(2) of this Schedule reversing an
immigration officer’s decision rejecting the
torture claim;

() a copy of the written notice under section
37ZLA(2) informing the claimant of an intended
application for a revocation decision to be made
by the Board under section 37ZLA(1); and

() acopy of the claimant’s objection notice (if any)
referred to in section 37ZLA(2)(b).”.

12 In the proposed Schedule 1A, in the Chinese text, in section 14(1), by
deleting everything after “i232" and before “848I2=" and substituting

R RSN @ FERR L i A B SRR ST (RIS IS B R Y
PRIE) - B RN

12 In the proposed Schedule 1A, in section 18, in the heading, by adding

“in an appeal under section 37ZP” after “Board”.

12 In the proposed Schedule 1A, in section 18(1), by adding “under
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section 37ZP” after “an appeal”.
12 In the proposed Schedule 1A, in section 18(2)(a), by deleting “or”.

12 In the proposed Schedule 1A, in the Chinese text, in section18(2)(b),
by deleting “IZHHIAE]” and substituting “IIEAESEBR T

12 In the proposed Schedule 1A, in section18(2)(b), by deleting “made.”

and substituting “made; or”.

12 In the proposed Schedule 1A, in section 18(2), by adding —

“(c) the Board is satisfied that exceptional circumstances exist that
justify the consideration of the evidence.”.

12 In the proposed Schedule 1A, by deleting section18(3).

12 In the proposed Schedule 1A, by adding —

“19A. Evidence considered by Appeal Board in an
application for revocation decision

In an application for a revocation decision under section
37ZLA, the Appeal Board—

a) has the power to review the merits of the case;
p .
and

(b) may consider any evidence that the Board
considers relevant.

19B. Evidence on oath etc.

For the purposes of sections 18 and 19A of this Schedule,
the Appeal Board may—

(a) administer oaths and affirmations;

(b) receive and consider any material by way of
oral evidence (on oath or otherwise) or wrtten
statements or documents (by affidavit or

otherwise).”.
. O~
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In the proposed Schedule 1A, in section 21, by adding—

“(1A) On ap application for a revocation decision under
section 37ZLA, the Appeal Board may allow or refuse
the application.”.

In the proposed Schedule 4, by deleting “Schedule 4” and
substituting—

“Schedule 4 [s. 37ZX]".

In the proposed Schedule 4, in the Chinese text, by deleting section
2(4)(a) and substituting—

‘) HRBEESLUTHRIEMOEERSEE « SRR
AEITZI(D(oYER(EHATR T RG] » TS H e o
HZREWET B

In the proposed Schedule 4, in the Chinese text, in section 7, by
deleting “5 iR RARM AN %R H B O BE M EE” and

substituting “FRAR AT FETR BB BEF A0 15 LUB I

In the proposed Schedule 4, in Table of Transitional Provisions, in
item 10, by deleting “37ZL” and substituting “37ZLA”,

In the proposed Form No. &, by deleting “36(1A)” (wherever
appearing) and substituting “36(1)”.

SB8%
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Interpretation of Part VIIC

revocation decision (3HHE) means—

(a) a decision made by an irumigration officer under
section 37ZL(1); 0or

(b) a_decision made by the Appeal Board under section

37ZLA(L).

substantiated claim (CHE 8 E5) means a torture claim—

(a) that is accepted as substantiated under section 37ZI(1)(a)
and in respect of which no revocation decision_has been
made by an immipration officer; or

(b) inrespect of which—

(i) a decision rejecting the claim under section
37ZI(1€ b) was made but reversed on appeal to the
Appeal Board and no revocation decision has been
made by the Appeal Board; or

(1) a revocation decision was made by an immigration
officer but reversed on appeal to the Appeal Board;

37V. When torture claim is finally determined

(D) Suflgject to subsections (2), (3), and~(4)_and (5), a torture claim
is finally determined once a decision on the claim is made by

an immigration officer under section 37Z1.

(2) For a torture claim rejected by a decision under section
37Z1(1)(b), the claim is finally determined—

(a) when the period within which an appeal may be lodged
against the decision has expired (if an appeal against the
decision has not been lodged within that period); or

(b) when the appeal has been disposed of (if an appeal has
been lodged against the decision).

(3) If a revocation decision is made by an_unmigration officer in
respect of a substantiated claim, the claim must, on and from
the makirzg of that decision, be treated as not yet finally
determmined.

(4) For a torture claim covered by subsection (3), the claim is
finally determined—

(@) when the period within which an appeal may be lodged
apainst the revocation decision has expired (if an appeal
against the revocation decision has not geen lodged within
that period); or

(b) when the appeal has been disposed of (if an appeal has
been lodged against the revocation decision).

(5) If arevocation decision is made by the Appeal Board in respect

176

of a substantiated claim, the claim must be treated as finally
determmed on the making of that decision.
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Power to require information etc.

(1) Afier a completed torture claim form is returned by a claimant,
an immigration officer-smay—

{2) may require the claimant to provide the immigration
o?ﬁ;cer with any information or documentary evidence
related to the claimant’s torture claim that the immigration
officer specifies; erand

(b) must require the claimant to attend an interview to provide
information and answer questions relating to the
claimant’s torture claim.

(2) Information or documentary evidence required to be provided
to an immigration officer under subsection (1)(a) must be
provided within the time specified by the immigration officer.

Withdrawal of torture claim by claimant

(1) A claimant may, before a torture claim is decided under section
3741, withdraw the claim by notifying an immigration officer
in writing,

(2) Subject to section 37ZF(3), a torture claim that has been
withdrawn under subsection (1) may be re-opened if the person
who made the claim provides sufficient evidence in winiting to
satisfy an immigration officer that—

(a) since the withdrawal, there has been a change of

circumstances that— ,

(1) could pot reasonably have been foreseen by the
person when the c{.)erson; gave the notification under
subsection (1); an

(1) when taken together with the material previously
submitted for the claim, could increase the prospect of
success of the claim; or

(b) by reason of special circumstances, it would be unjust not
to re-open the claim.

(3) If an immigration officer decides to re-open a person’s torture
claim under subsection (2), the imugration officer must, by
written notice, inform the person of the decision.

(4) If an immigration officer decides not to re-open the person’s
torture claim, the immigration officer must, by written notice,
inform the person of—

(a) the decision; and
(b) the reasons for the decision:; and
(c) _the person’s right under section 37ZP to appeal against the

decision.

(5) If a torture claim is re-opened under subsection (2), subject to
subsections (6) and (7), processing of the claim is to continue
in_accordance with this Part as if the claim had not been
withdrawn,

(6) 1If the period for returning a completed torture claim form in
respect of a torture claim under section 37Y(2) has not expired
at the ime the claim is withdrawn under subsection (1), section

-2~
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37Y(2) applies to the claim as if for paragraph (a) of that
section there were substituted—
“(a) within the period of 28 days after the notice under section
3TZE(3) is given to the claimant; or”,

(7) If a completed torture claim form in respect of the torture claim
is not returned in accordance with section 37Y(2) as read with
subsection (6), the claim is to be treated as withdrawn under
section 37ZG{(1)—

(a) on the expiry of the 28-day period; or

(b) 1ifa further period is allowed under section 37Y(3), on the
expiry of the further period.

372G. Deemed withdrawal of torture claim on failure to refurn

completed torture claim form

(1) A torture claim must be treated as withdrawn if the person who
made the claim fails to return a completed torture claim form
as required under section 37Y(2). -

(2) An immigration officer must give the person who made the
claim a written notice stating that—

(a) Eh;‘ torgn'e claim is treated as withdrawn under subsection
1); an

(b) the persom may apply to re-open the claim wunder
subsection (3).

(3) A torture claim treated as withdrawn under subsection (1) may
be re-opened if the person who made the claim provides
sufficient evidence in writing to satisfy an inmigration officer
that due to circumstances beyond the person’s control, the

erson had not been able to return a completed torture claim
orm as required under section 37Y(2).

(4) If an immugration officer decides to re-open a person’s torture
claim under subsection (3), the immigration officer must, by
written notice, inform the person—

(a) of the decision; and

(b) that the person is required to retum a completed torture

- claim form in respect of the claim to an immigration

officer at an address specified in the form within 14 days
after the notice is given.

(5) If an immigration officer decides not to re-open the person’s
torture claim, the immigration officer must, by written notice,
inform the person of—

(a) the decision; and

(b) the reasons for the decision:; and

(¢) the person’s right under section 37ZP to appeal against the
decision.

(6) If a torture claim is re-opened under subsection (3), subject to
subsections (7) and (8), processing of the claim 1s to continue
in accordance with this Part as if the claim had not been
withdrawn.

(7) Section 37Y(2) applies to the torture claim as if for paragraph
(a) of that section there were substituted—

-3
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(a) within the period of 14 days after the notice under section
37ZG(4) is given to the claimant; or”.

(8) If a completed torture claim form in respect of the torture claim

1s not returned 1n accordance with section 37Y(2) as read with

subsection (7), the claim is to be treated as withdrawn under

subsection (1)

(a) on the expiry of the 14-day period; or

(b) if a further period is allowed under section 37Y(3), on the
expiry of the further period.

Decision on torture claim

(1) Unless a torture claim is withdrawn, an immigration officer is

(2)

(3)

€

(3)

to decide whether to—
(a) accept the claim as substantiated: or
(b) reject the claim.

A decision may be made under subsection (1) even if the
claimant fails to attend an mterview scheduled by an
immigration officer under section 37ZB(1)(b) or otherwise
fails to proceed with the claim in accordance with this Part.

A torture claim must be accepted as substantiated if there are
substantial grounds for believing thar the claimant would be in
danger of being subjected to torture if the claimant were
removed or surrendered to a torture risk State.

A torture claim must be rejected in the absence of the
substantial grounds for belief referred to in subsection (3).

[n _determining whether there are substantial grounds for the

beliet referred fo in subsection (3), all relevant considerations
are to be taken into account, including, where applicable, the

following matters in _relafion to the condiions in the torture
tisk State—

(a) whether there is a consistent pattern of gross, flagrant or

mass violations of human nights m the torture sk State:
and

(b) __whether there is any region within the torture nsk State

in which th imant would not be in danger of being
subjected to torture.

37ZL. Revocation of immigration officer’s decision to accept torture
claim-ete:

17:a7

(1) An immigration officer may, on a ground for a revocation

decision specified in section 37ZLB, revoke—

P.35/45
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1)  An immigration officer must give the claimant written notice
gr

of a proposed revocation, and the notice must—

(a)
(&)

(4) If—
(2)

(b)

state the reasons for the proposed revocation; and

state that the claimant may, within 14 days after the notice
is given, inform the immigration officer by written notice
of the claimant’s objection to the proposed revocation and
the reasons for the objection (objection notice).

the claimant has not given an objection notice in

accordance with subsection (3)(b) and an immigration
officer decides to make a revocation decision under

subsection (1){a)-ex{b); or

after having considered the claimant’s objection notice, an
immigration officer decides to make a revocation decision

under subsection (1)}a}-es{b},

the immigration officer must give the claimant writien notice
of the revocation decision, reasons for the revocation decision

and

the claimant’s right under section 37ZP to appeal against

the revocation decision.

37ZLA. Revocation of Appeal Board’s decision to_reverse decision
rejecting forture ciau’m

(1) On an application made by an immigration officer, the Appeal

17:av

Board may, on a _ground for a revocation decision spectiied in
segtion 37ZLB, revoke Its decision that reversed a decision
made by an imrmmigration_officer_under section 37ZI(1)(b)

rejecting a torture claim.

99%
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(2) Before making an application under subsection (1). an

immipgration_officer must give the claimant written notice of
the intended application, an%I the notice must—

(a) state the reasons for the intended application; and
(b)_state that the claimant may, within 14 days after the notice

1s_given, mform the immigration officer by wntten notice
o1 the claimant’s objection to the mntende appiication an

the reasons for the objection (objection notice).
(3) If—

(2) the claimant has pot given an objection _notice _in
accordance with subsection (2)(b) and an immigration

officer decides to_make an application under subsection
(1) or

b) afterh ving considered the claimant’s ob'ecti_on notice, an
immigration officer decides to make an apghca.tmn under

subsection (1),

the immig‘gation officer must make the a%zlicgztjor; by filing
wi € peal Board a notice of application in a form
specified by the Chairperson of the Appeai i§

oard.

(4) _As soon as practicable after the filing of a notice of application
an immigration officer must serve on the claimant a copy of the

notice of application.
(New)

37ZLB. Grounds for revocation decision

A ground specified in any of the followin ara hs i1s a ground
or_a_revocation decision mentioned in section 377ZL 1} or
37ZLAM—

a) any information or documenta evidence submitted in

support of the claim 15 false or mislea Ing and the false or
s eadl‘ng« mf'ormatloq or cvtaence 1S _material to the
substantiation of the claim:

b) _information was not disclose to an immuigration officer or

on an appea ¢ Appeal Board and undisclosed

information would undermine, to a material extent the
merits of the claun;

(c) the torture rigk m:ving rise to the claim has ceased to exist
due to changes in_circumstances of the claimant or the
torture nsk State.

37Z20. Appeal Board established

(1) A board to be known as the “Torture Claims Appeal Board” is
established.

(2)  The function of the Appeal Board is to hear and determine—

{a) __an appeal made under section 37ZP; and

(b) an %)Xlication for a revocation decision under section
TLZLA.

24-MAY-2812  17:98 9B8% P.37
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37ZP. Appeal

A person aggrieved by a decision of an immigration officer may
appeal to the Appeal Board if the decision is made in respect of the
person under—-—

(aa) _ section 37ZE(4) or 37ZG(5) (decision not to re-open a
torture claim);

(a)  section 3721(1)(b) (decision rejecting a torture claim);
or

(b)  section 37ZL§) (revocation decision_made by an
immigration officer).

(New)
37ZX.  Trapsitional and Savings Provisions

Schedule 4 provides for the transitional and savings arrangements

that apply on. or relate to. the commencement of the Immigration
iKEen%mem; Ordinance 2012 ( of 2012).

P.3B745
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Schedule 1A - Torture Claims Appeal Board

“Seh A [ss. 37U-372ZL
chedule 1 & 3778 ‘g %‘j’

Torture Claims Appeal Board

1. Interpretation
(1) Inthis Schedule—
appeal ( ) meang—

(a) _an appeal made under section 3TZP: or
(bl an_application for a revocation decision under section

3TZLA,

member (%5& means a member of the Torture Claims Appeal
Board established by section 37Z0.

(2) An expression used in this Schedule has the same meaning as
1s given to it in section 37U,

(3) In this Schedule, a reference to Part VIIC includes this
Sc%%(]iule and any subsidiary legislation made under section
37ZU.

2. Appointment of members

(1) The Appeal Board comprises the following members appointed
by the Chief Executive—

(a) a Chairperson:
(b) at least.one Deputy Chairperson; and
(c) a panel of persons whom the Chief Executive considers

suitable for selection under section 6 of this Schedule for
hearing and determining an appeal,

(2) The Chief Executive may appoint a person as a member jf—
(a) the person was formerly a judge or magistrate;

(b) the person is qualified to ﬂ'actise as & barrister, solicitor or
advocate in a court in ong Kong or a common law
Jurisdiction having unlimited Jurisdiction either in civil or
criminal matters, and has so ractised for a period of or
periods totalling not less than years; or

(c) the gerson, in the opinion of the Chief Executive, is
suitably qualified to be a member.

(3) Each appointment is for a term of not more than 3 years and a
member may be re-appointed at the end of a term.

(4) An appointment of a member is to be published in the Gazette.

(5) Ifa Yerson ceases to be a member at a time when the person is

mvolved in the hearing or determination of an appeal-under

, the person may continue to be involved i the

3ppeal as if the person were a member untl the appcal is
1sposed of.

98%
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(6) A member may be paid remuneration and allowances at any
rates determined by the Chief Executive.

8. Notice of Appeal be served on Director

(1) Subject to subsection (2), the Appeal Board must, as soon as
gracticabla after receiving a notice of alzgealwﬁled under section
720(1), serve a copy of the notice on the Director.

(2) If a notice of appeal under section 37Z0(1) is filed out of time,
the Appeal Board is required to serve a copy of the notice on
the Director only if it decides to allow late filing of the notice
under section 37ZR(3), and in that event, the Board must serve
the notice on the Director as soon as practicable after the
decision is made.

9. Director to provide facts

(1) The Director must, as soon as practicable after receiving a copy
of a notice of appeal served under section 8 of this Schedule,
provide to the Appeal Board and the person who has lodged the

appeal—
(a) if the decision being appealed apgainst is a decision under
section 37ZI(1)(b) rejecting a torture clain—

(i) a copy of the completed torture claim form relating to
the torture claim in respect of which the decision was
made; and

(i) a copy of the written record of any interview of the
claimant conducted by an immigration officer in
considering the torture claim; ef

(b) if the decision being appealed against is a revocation
decision of an immigration officer under section

37211}~

(i) acopy of the completed torture claim form relating to
the dtormre: claim in respect of which the decision was
made;

(i) a copy of the written record of any interview of the
claimant conducted by an immigration officer n
considering the torture claim;

(i) a COID¥ of the notice of the decision under section
372Z1(1)(@®) accepting the torture clam  as
substantiated;

(iv) a copy of thc notice of proposed revocation of the
torture claim given under section 37ZL(3); and

.

(v) a copy of the claimant’s objection notice (if any)
referred to in section 372’L(4)d)):;

(¢) _if the decision being appealed against is a decision under
section 37ZE(4) not to re-open a torture claim withdrawn
by the person who made the claim—

(i) _a copy of any completed torture claim form relating to
the torture claim;

9B~
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(i) a copy of the written record of any interview of the
person conducted by an immigration ofiicer in
considering the torture claim;

(i) _a copy of the person’s notice withdrawing the claim:
an

1v) a copy of any evidence in writing provided b the
person under section 37ZE(2): or

d) _if the decision being appealed apainst is a de 1sion under

section 377((5) not to re-open a torture claim treate as

withdrawq on_a person’s failure to return a completed
torture claym form—

() a copy of the written notice under section 377G(2)
informing_the person that the claim is treated as
withdrawn; and

)a copy of any evidence in writing provided by the grson
under sechon 377 ]

(2} The Director must, as soon as practicable after filing with the
Appeal Board a notice of application for a revocation decision
u}nder section 37ZLA(3), provide to the Appeal Board and the
ciaimant—-

) a copy of the completed torture claim form relating to the
torture ¢lamm m respect of which the application is made;

(b) a_copy of the written record of any interview of the
clam.lant‘ conducted by an _immigration officer in
considering the torture claim:

(c) a copy of the written notice under _section 37Z1(1)
informing the claimant_of au immipration officer’s
ecision rejecting the torture claim;

(d) acopy of the written decision given under section 21(2) of
thig Schedule reversing an immigration officer’s decision
rejecting the torture claim;

(¢) a copy of the written notice under section 37ZLA(2)
informing the claimant of an intended application for a
revocation decision to be made by the Boar’ﬁ under section
37ZLA(1); and

(f) acopy of the élaimant’s objection notice (if any) referred
to 1n section 372LAYD),

18. Evidence considered by Appeal Board in an appeal under
section 37ZP

(1) Inan appeal_under section 37ZP, the Appeal Board has the
powgé to review the ments of the case, and accordingly it may
consider—

(a) thed same evidence that was before an immigration officer;
an

(b) if subsection (f‘zf) applies, evidence that was not before an
immugration officer.

(2) The Appeal Board may consider evidence that was not before
an unmigration officer {f—

(a) the evidence relates to matters that have occurred after the
decision being appealed against was made; e

-10 -
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(b) the evidence was not reasonably available before the
decision being appealed against was made-; or

(c) the Board is satisfied that exceptional circumstances exist

19. Notice of new evidence

(1) A party to an appeal who wishes 1o present any evidence under
section 18(2) of this Schedule at a hearing must—

(a) ﬁlﬁ with the Appeal Board a wrtten notice to that effect;
an

(b) serve a copy of the notice on the other party.
(2) The notice must—
(a) indicate the nature of the evidence; and

(b) explain why the evidence was not before an immigration
officer before the decision being appealed against was
made.

19A. Evidence considered by Appeal Board in an_ application for
revocation decision

In an application for a revocation decision under section 37ZLA,
the Appeal Board—

(a) has the power to review the menits of the case; and

(b} may consider any evidence that the Board considers
relevant.

19B. Evidence on osath etc.

For the purmposes of sections 18 and 19A of this Schedule, the
Appeal Board may—

(a) administer oaths and affirmations;

(b) receive and consider any material by way of oral evidence

(on oath or otherwise) or written statements or documents
{(by affidavit or otherwise).

21. Appeal Board’s decision

(1) Onan agpeal against a decision referred to in section 37ZP, the
Appeal Board may confinm or reverse the decision.

(1A) On an application for a_revocation decision under section
37ZLA  the Appeal Board may allow or refuse the application.

(2) The Appeal Board must give its decision with reasons in
writing,
(3) The Appeal Board’s decision is final.

-11-
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Schedule 4

[5. 377X]

“Schedule 4

Transitional and Savings Provisions in respect of Immigration
(Amendment) Ordinance 2011 (Torture Claims)

Table of Transitional Provisions

17:99

10.

Non-refoulement
claim has been
determined by an
adjudicator as an
established claim
and, by virtue of the
determmination, the
person making the
claim has not been
removed from Hong
Kong

Part A

The established claim
Istakentobea
substantiated claim
within the meaning of
paragraph (b) of the
defmition of
substantiated claim
m section 37U(1)
and, without limiting
section 2(1) of this
Schedule, section
37ZLA applies
accordingly
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“FORM NO. 8

IMMIGRATION ORDINANCE

(Chapter 115}
Section 36(14A)
RECOGNIZANCE
(L ettt et b b e e n e e an et
O e e e e r e e ean e et vanes
*is detained under section 27, 32, 34 or 37ZK of the
Immigration Ordinance:
*is liable to be detained under section 27, 32, 34 or 37ZK of
the Immigration Ordinance and is not now so detained:
Now—
(L) ettt e s bbbt e ean s .
2Y e OF e vevestnsannnrnn e ra s anans ; and
B 53 I OF et ,

hereby acknowledges/acknowledge that he/she/they severally will
pay to the Government the following sum/sums—

(1) e the sum of S
fal 2 TR vereer THE SUM OF Suvviieivecnnreirer e
bl SR O the SUM of Sevvvnvvr e
1 3 T OOy SUR U O fails to

comply with the *following condition/*any of the following
conditions—

{a)  reportto—
(i} the duty officer .....cciicierimir i,
Police Station On @VBTY ...cccveeeeeeeeeee e sbarsnnns
bhetween the hours of ..o
AN e
(ii)*  the duty officer ... vvvcirienieece i e

-13-
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Immigration Department on every
between the hours of ..o

COMMENCING oovvreiccee e senees

TO 25899355

P.45-45

............................

............................

------ P VOOWIITLEAdARNaBonmnnn

until this recognizance ceases to have effect.

(b} ete.]

Signed by—

(1) e e fenrets e sneaaas
#(2) . S et T bt e rsnets e pen e nan e
B £ 2 st naannens e e e
on the ... day of e
200, in the presence
OF ettt o
Signature

* Delete where inappropriate.
(i} complete in case of police recognizance.

(ii} complete in case of Immigration Department recognizance,

T Set out any other condition(s) imposed under section 36(1A) of

the Immigration Ordinance”.
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