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LEGISLATIVE COUNCIL BRIEF 

Immigration Ordinance 

(Chapter 115) 

IMMIGRATION (AMENDMENT) BILL 2011 

INTRODUCTION  

 

 At the meeting of the Executive Council on 5 July 2011, the Council 

ADVISED and the Chief Executive ORDERED that the Immigration 

(Amendment) Bill 2011 (the Bill) at Annex should be introduced into the 

Legislative Council.   

 

 

JUSTIFICATIONS  

 

2. The United Nations Convention Against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (CAT) has applied to Hong 

Kong since 1992.  Article 3(1) of the CAT requires State parties not to expel, 

return or extradite a person to another State where there are substantial grounds 

for believing that he would be in danger of being subjected to torture (torture 

risk).  Torture claims have all along been handled by the Immigration 

Department (ImmD). 

 

3. Pursuant to a few court rulings in the past few years, we have 

enhanced the administrative screening mechanism for torture claims.  These 



 

enhancements include the provision of publicly-funded legal assistance to 

claimants, better training for decision makers, and a new petition procedure 

involving adjudicators with legal background.  With the engagement of the 

Duty Lawyers Service (DLS) in the provision of legal assistance through duty 

lawyers to claimants, the enhanced mechanism commenced in December 2009.  

As at end May 2011, the ImmD has processed over 1 200 claims under the 

enhanced scheme, of which 98% were assisted by duty lawyers; among them, 

decisions were served on some 500.  As at present, the number of outstanding 

claims is around 6 700. 

 

4. While maintaining high standards of fairness, the proposed legislation 

underpinning the enhanced screening mechanism will help reduce procedural 

abuse (e.g. claimants deploying delaying tactics by spanning out submission of 

evidence over a long period of time, repeated absence from interviews, 

reopening of claims after withdrawal, making subsequent new claims before 

removal, making false representations, etc.)  Salient provisions in the Bill are 

described in paragraphs 5 to 20 below.   

 

Scope and effect of claims  

 

5. The statutory framework will handle torture claims made under the 

CAT.  To screen out any manifestly unfounded cases in the first instance, only 

claims that relate to an act falling within the meaning of torture as defined in the 

CAT will be considered.  If a person subject or liable to removal has a right of 

abode or right to land in another State (not being a torture-risk State) in which 

he would be entitled to non-refoulement protection, he may not make a torture 

claim. 

 

6. Once a person has made a torture claim in writing, he will not be 

removed or surrendered to the torture-risk State until his claim has been finally 

determined as unsubstantiated, or until the withdrawal of his claim.  Any 
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removal or deportation order or surrender order made against him will remain 

valid (i.e. he may be subsequently removed or surrendered once the torture risk 

is found unsubstantiated.). 

 

7. Claimants who are subject or liable to removal and remain in Hong 

Kong only by virtue of being a torture claimant will not be treated as ordinarily 

resident in Hong Kong.  

 

Prescribed process 

 

8. Claimants have the duty to substantiate their claims by providing all 

relevant information fully and promptly in a torture claim form within a 

prescribed timeframe of 28 days from the day the written notice is served by the 

ImmD.  The deadline may be extended if the claimant provides justifications 

to the satisfaction of the ImmD.  Failing that, the claim will be treated as 

withdrawn. 

 

9. Claimants will be required to provide certain personal particulars 

(including photograph, fingerprints and address).  The ImmD may require 

claimants to attend interviews to provide information and answer questions 

relating to their claims. 

 

10. Certain behaviours of claimants, including those designed to conceal 

essential information (e.g. route of travelling to Hong Kong, right to return to 

another state, etc.) or to mislead or delay the handling of their claims, may be 

considered damaging to their credibility. 

 

11. The Director of Immigration (D of Imm) will be empowered to decide 

on the order or priority in which claims are processed.   
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Medical examination 

 

12. Should there be any dispute on a claimant’s physical or mental 

condition which is relevant to the consideration of his torture claim, medical 

examination of the claimant may be arranged by the ImmD to ascertain the 

health condition in dispute.   

 

Appeal Board  

 

13. Upon being notified of the ImmD’s decision to reject a torture claim, 

the claimant may appeal within 14 days.  A statutory Torture Claims Appeal 

Board will be appointed by the Chief Executive to determine appeals.  

Members of the Board should generally possess a legal background equivalent 

to a magistrate or judge.  The Board may decide whether to conduct an oral 

hearing.  The Chairperson of the Board will be empowered to determine its 

own procedures in hearing appeals to the Board. 

 

Measures against abuses by multiple claims 

 

14. A claimant cannot reopen a withdrawn claim unless he can prove that 

there is a change of circumstances which will work to increase the prospect of 

success of his claim.  A claim deemed withdrawn on the claimant’s failure to 

return his torture claim form within the prescribed timeframe may only be 

reopened if there is sufficient evidence that the delay was due to circumstances 

beyond the claimant’s control.  If a claimant who is subject or liable to 

removal leaves Hong Kong, his claim will also be treated as withdrawn and may 

not be reopened. 

 

15. In a similar vein, a person whose torture claim was rejected may not 

make another torture claim, unless the ImmD is satisfied that a significant 
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change of circumstances gives the subsequent claim a realistic prospect of 

success. 

 

16. To prevent abuse, the ImmD’s decision of not allowing a withdrawn 

claim to be reopened or not allowing a subsequent claim to be made is final.  A 

person aggrieved by such a decision may not appeal to the Torture Claims 

Appeal Board or lodge a statutory objection under the Immigration Ordinance.  

That being the case, the finality of the decision does not preclude a person from 

seeking judicial review. 

 

Revocation of decision to accept claims 

 

17. The ImmD will review substantiated claims from time to time.  If it 

is found that the torture risk pertinent to a particular claimant has ceased to 

exist, the ImmD may revoke its previous decision which accepted the claim as 

substantiated.  A claimant dissatisfied with the revocation decision may appeal 

to the Appeal Board. 

 

Detention and recognizance  

 

18. Having regard to such factors as a claimant’s criminal record, 

likelihood of abscondance, risks to the community and other personal 

circumstances (e.g. medical condition), the ImmD may decide whether to detain 

a claimant while a decision on the claim is pending.  The claimant may be 

released on recognizance having agreed to an amount of sureties and reporting 

conditions.  To enhance the management of persons on recognizance 

(including torture claimants and other detainees), additional conditions, 

including requiring such persons to provide updated addresses and, in the case 

of claimants, to attend screening interviews, may be imposed. 
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Permission for screened-in claimants to work on exceptional basis 

 

19. Persons subject or liable to removal are generally prohibited under the 

Immigration Ordinance from taking employment.  Nevertheless, we will 

empower the D of Imm the discretion to permit a claimant who has a 

substantiated claim to take up employment on an exceptional basis, while not 

granting him permission to stay. 

 

Surrender of torture claimants 

 

20. To better fulfil our international obligation under Article 3 of the CAT, 

consequential amendments to the Fugitive Offenders Ordinance (“FOO”) 

(Chapter 503) are required to ensure that we will not surrender a person to 

another State where the person would be in danger of being subjected to torture.  

In this regard, amendments to the FOO are included in the Bill to provide that 

the Chief Executive will not order the surrender of a fugitive if his torture claim 

is being considered or substantiated and the country requesting the surrender of 

the fugitive is a torture risk State. 

 

Legal assistance to claimants 

 

21. We will, through administrative arrangements, continue to fund legal 

assistance for claimants under the statutory mechanism.  In this regard, we 

have extended the service agreement with the DLS to end 2012.   

 

 

THE BILL 

 

22. The main provisions of the Bill are summarized below – 

 

(a) Clause 1 provides for the short title and commencement of the Bill;  
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(b) Clauses 3 to 5 and clauses 7 (by adding a new section 37ZV) and 8 

pave the way for a person whose torture claim has been substantiated 

to apply to the D of Imm for permission to take employment or 

establish or join in a business — 

(i) Clauses 3 to 5 amend sections 17G, 17I and 17J of the 

Immigration Ordinance so that a person holding such permission 

(permitted person) will become lawfully employable under the 

Ordinance.  

(ii) D of Imm may give the permission in exceptional circumstances 

under the new section 37ZV, which is added to the Ordinance by 

Clause 7. 

(iii) Clause 8 amends section 38AA of the Ordinance.  That section 

prohibits illegal immigrants, etc. to take employment or establish 

or join in a business.  The amendment excludes permitted 

persons from the offence; 

 

(c) Clauses 6 and 14 amend section 36 of the Immigration Ordinance and 

Regulations (Chapter 115A) to provide for conditions that may be 

attached to a recognizance; 

  

(d) Clause 7 adds a new Part VIIC to the Ordinance to provide for the 

statutory screening mechanism for torture claims under Article 3 of 

the CAT, including the first-tier screening by an immigration officer 

and the handling of appeals by the Torture Claims Appeal Board and 

to provide for related matters;  

 

(e) Clause 9 amends section 42 of the Ordinance to the effect that acts of 

misrepresentation by a person during the torture claim screening 

processing, such as the making of false statements and use and 

possession of forged documents, will result in the commission of an 

offence; 
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(f) Clause 10 provides for a new offence.  A person commits the offence 

if the person disturbs or otherwise interferes with the proceedings of 

the Appeal Board; 

 

(g) Clause 11 provides that a statutory objection under section 53 of the 

Ordinance may not be lodged in respect of immigration officers’ 

decisions on torture claims and the Appeal Board’s decisions;  

 

(h) Clause 12 adds a new Schedule 1A to the Ordinance, which has effect 

with respect to the Appeal Board and its members and to the 

proceedings of, and procedural and other matters concerning, the 

Appeal Board; 

 

(i) Clause 13 adds a new Schedule 4 to the Ordinance to provide for the 

necessary transitional provisions; and 

 

(j) Clauses 15 to 18 make necessary consequential amendments to the 

FOO. 

 

 

LEGISLATIVE TIMETABLE  

 

23. The legislative timetable for the Immigration (Amendment) Bill 2011 

will be –  

 

Publication in the Gazette  8 July 2011 

 

First Reading and commencement of 

Second Reading debate 

  

13 July 2011 
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Resumption of Second Reading debate, 

committee stage and Third Reading 

to be notified 

 

 

IMPLICATIONS OF THE PROPOSALS 

 

24. Implementation of our recommendation would not require additional 

financial or manpower resources on top of the current resources for 

implementing the enhanced administrative screening mechanism for torture 

claims.  Financial implications, if any, will be absorbed from within the 

existing resources of the relevant bureaux and departments.  The Bill does not 

affect the current binding effect of the Ordinances to be amended.  The 

proposal is in conformity with the Basic Law, including the provisions 

concerning human rights.  It has no economic, productivity or environmental 

implications.  It is consistent with the sustainability principle of fostering a 

stable and equitable society as it helps achieving fair screening of torture claims 

with an enhanced output as well as maintaining effective immigration control.   

 

PUBLIC CONSULTATION 

 

25. The Security Panel of the LegCo was briefed on the progress of the 

enhanced administrative screening mechanism and our legislative proposals on 

12 April and 5 July 2011 respectively.   

 

 

PUBLICITY 

 

26. A spokesman will be available to handle media enquiries.   
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ENQUIRY 

 

27. Any enquiry on this brief may be addressed to Mr WH CHOW, 

Principal Assistant Secretary for Security, on 2810 2506. 

 

 

 

 

 

 

Security Bureau 

7 July 2011 
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