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Management Scheme for the Display of Roadside
Non-commercial Publicity Materials

Purpose

This paper sets out the Administration's plan to revise the
Management Scheme for the Display of Roadside Non-commercial Publicity
Materias (*Management Scheme”).

The Existing M anagement Scheme

2. The display of bills and posters is regulated by the Public Health
and Municipal Services Ordinance, Cap. 132. Under section 104A(1)(b), no
bill or poster shall be displayed or affixed on Government land, except with
the written permission of the Authority. Under section 104C, where a bill or
poster is displayed in contravention of section 104A(1), the Authority may
remove the bill or poster and may recover the cost of removal from the person
displaying the bill or poster as a civil debt. It is an offence to display bills
and posters on Government land without the said written permission. The
Director of Food and Environmental Hygiene (DFEH) is the Authority to
enforce sections 104A and 104C on Government land including public roads.

3. While the enforcement against illegal display of bills and posters
including removal and prosecution actions is undertaken by the Food and
Environmental Hygiene Department (FEHD), certain categories of officersin
the Lands Department (LandsD) have been delegated the authority under
section 104A(1)(b) of Cap. 132 by the DFEH to approve applications for use
of designated spots on roadside railings and central dividers by Legidative
Council (LegCo) and District Council (DC) Members, DCs and their
committees, Government departments and non-profit making bodies to display
non-commercial publicity materials. The arrangements have been formalized
in the form of the Management Scheme which was implemented in 2003 after
consultation with the 18 DCs in 2002 and the LegCo Panel on Planning, Lands
and Works on 7 March 2003. The details of the existing Management




Scheme are set out in a pamphlet at Annex A.

4, At present there are 22 451 designated spots in the whole territory
under the Management Scheme including 2 816 spots at central dividers, 3 342
gpots within 10 meters on the traffic downstream side of the pedestrian
crossings/road junctions and the remaining 16 293 spots in other locations.
For road safety reasons, no banner spots are located at (a) the sections of
roadside railings within 30 meters on the traffic upstream side of pedestrian
crossings/road junctions (with the exception that banner spots within a
one-way street will not be subject to the 30-meter safety restriction if they do
not obstruct the views of drivers getting on to a maor road); and (b) the
sections of central dividers within 30 meters on both the traffic upstream and
downstream sides of pedestrian crossings/road junctions because this is
considered as the shortest stopping distance required by a general motorist to
think and to stop his car after he has seen the danger on a road with a speed of
50km/h.

Review of the M anagement Scheme

5. The Ombudsman issued a report on “Control of Roadside
Banners’ in December 2008 putting forward a number of recommendations on
the Management Scheme (a copy of the Report is aa Annex B). The
recommendations touched mainly on : (A) the objective of the Management
Scheme; (B) the rules of the Management Scheme; and (C) the locations of the
designated spots under the Management Scheme. The Administration
thereafter gave careful consideration to the Ombudsman’s recommendations.

(A) Objective

6. To give effect to The Ombudsman’s recommendation to articulate
the objective of the Management Scheme for public information, the
Administration would be prepared to revise the objective as follows :

“The display of bills and posters on Government land including
display of roadside publicity materials is an offence unless such
display is with the written permission of the Authority by virtue of
section 104A(1) of the Public Headth and Municipal Services
Ordinance, Cap.132. The Management Scheme aims at ensuring that
the display of roadside publicity materials:

(@) isfor the purpose of the promotion of public awareness of matters
of general and significant community interests of non-commercial
nature. In this connection, priority will be given to such display



(b)

(c)

(d)
(B) Rules
7.

which is by LegCo and DC Members to communicate with their
constituents, which seeks to promote public awareness or
participation in matters of district administration and community
building, and which is by the Government to promote important
public events and campaigns such as the East Asian Games,
“Keep Hong Kong Clean” and “Anti Drug Abuse’;

Is permitted in an orderly fashion for those classes of persons
specified in the Management Scheme at spots designated by the
Authority;

will not prejudice the safety of pedestrians and motorists using the
road concerned; and

Is subject to such other terms and conditions provided in the

Management Scheme such as the maintenance and removal of the
banners.”

Taking aboard the Ombudsman’s recommendations to revise the

rules for proper administration of the Management Scheme, the Administration
would be prepared to make clear in arevised pamphlet that —

(@

(b)

the display of roadside publicity materialsis for the purpose of the
promotion of public awareness of matters of genera and
significant community interest of non-commercial nature. In
this connection, priority will be given to such display :

(i) which is by LegCo and DC Members to communicate with
their constituents, which seeks to promote public awareness
or participation in matters of district administration and
community building; and

(i) which is by the Government to promote important public
events and campaigns such as the East Asia Games, “Keep
Hong Kong Clean” and “Anti-Drug Abuse”;

the information imparted must comply with the requirements
below :

(i) the information must not promote any commodities, services
provided at a fee, fee paying training courses and activities.



(However, the restriction does not apply to services, training
courses and activities co-organised by government
departments. For these cases, written confirmation from
concerned government departmentsis required.);

(i) transfer, loaning out or assignment of the designated spots is
not allowed;

(iii) there should be conspicuous and clear indication on the
display itself of the individual or organisation allocated the
gpot. The individual or organisation must be the chief
beneficiary of the display; and

(iv) the contents of the publicity materials to be displayed shall
be in compliance with the laws of the Hong Kong Special
Administrative Region. No publicity materials of an obscene
or objectionable nature shall be displayed;

(c) the approval of applications does not imply any endorsement or
approval of the contents of the publicity materials by the
Government of the Hong Kong Special Administrative Region or
its officers; and

(d) nocommercia advertisement shall be permitted.

(C) Locations of the Designated Spots

8. The Ombudsman expressed concern that roadside banners could
come loose over time or in poor weather conditions and this could pose traffic
hazard, especially where they were attached to central dividers or close to
pedestrian crossings. The Administration would therefore be prepared to
replace all the 2 816 banner spots at central dividers and those 3 342 spots
within 10 meters on the traffic downstream side of pedestrian crossings/road
junctions. The Administration would find the replacement spots to make up
the original number of 22 451 spots, abeit that the 6 158 replacement spots
could well be located in less prominent locations than the original ones.

Public Consultations

9. The Administration sought the views of the motorist
associations/road safety concern groups and academics in July 2010 on the
recommendations to replace the designated spots at central dividers of roads
and within 10 meters on the traffic downstream side of pedestrian



crossings/road junctions. The consultees generally supported the proposed
changes from the traffic safety grounds. The Administration also conducted a
public opinion survey in May 2010. The results showed that the public were
largely in favour of the proposal to replace the existing banner spots at central
dividers and those within 10 meters on the traffic downstream side of
pedestrian crossings/road junctions.

10. To take forward the above changes to the Management Scheme,
LandsD, together with FEHD, Transport Department (TD) and Home Affairs
Department consulted the Chairmen and Vice-chairmen of the 18 DCs on 17
June 2010, followed by a district by district consultation with the 18 DCs.
DC Members were generally receptive to the proposed changes regarding the
objective and rules of the Management Scheme. As for the locations of the
spots to be replaced, DC Members views were diverse. In genera, DC
Members viewed the prohibition of banners on central dividers as less
controversial given the road safety concerns but opposed more strongly against
the 10-meter traffic downstream prohibition.

11. During the consultation, DC Members also commented on the
enforcement against unauthorized banners. Members voiced dissatisfaction
with the current enforcement efforts against unauthorized publicity materials.
Some DC Members criticized the Administration for not being proactive
enough in taking enforcement actions. DC Members generally considered
that a more comprehensive enforcement system should be put in place and
called for enhanced enforcement action against all unauthorized publicity
materials.

12. The Administration noted that DCs are generally supportive of the
revised objective and rules and would proceed to implement the revised
versions. After carefully reflecting on DCs views on the locations of the
designated spots, the Administration would be prepared to revise its earlier
plan by proceeding to replace only the 2 816 banner locations at the central
dividers of roads and to keep the 3 342 spots within 10 meters on the traffic
downstream side of the pedestrian crossings/road junctions pending further
study. There would be replacement spots for the 2 816 banner locations at
the central dividers and so the total number of banner locations would remain
unchanged at 22 451. More information would be collected to assess the
need to replace the banner spots at less than 10-meter downstream from
pedestrian crossings/road junctions.

13. To address DCs' concerns, the Administration would step up the
enforcement action against unauthorized publicity materials. Unauthorized
display outside the designated spots as well as the authorized ones not



complying with the revised implementation rules would be removed and the
removal cost would be recovered pursuant to section 104C of Cap. 132.
Prosecution may also be taken where appropriate.

14, The Chairmen and Vice-chairmen of the DCs were briefed on 16
June 2011 of the Administration’s revised plan to implement a revised
Management Scheme. They were generally supportive of the revisions and
the proposed enhancement of enforcement against illegal display of banners.
They also agreed that the implementation of the revised plan could improve
traffic safety and the cityscape.

| mplementation of the Revised M anagement Scheme

15. A new pamphlet to promulgate the revised Management Scheme
will be published later this year. Thereafter, enhanced enforcement action
will be taken against all unauthorised publicity materials.

16. Under the arrangements for the DC election to be held on 6
November 2011 and Election Committee Subsector (ECSS) elections to be
held on 11 December 2011, all approvals given for the display of publicity
materials will be revoked before the DC election. Therefore, LegCo
Members, DC Members and other users of designated spots will not be
alowed to display publicity materials starting from mid August 2011 until the
completion of DC and ECSS elections and removal of the election
advertisements by the candidates of the elections. After the DC election,
LandsD will invite the DC Members of the next term to choose their
designated spots and current LegCo Members to choose the replacement spots
for replacing the cancelled spots at centra dividers (if any). The alocation of
designated spots will be completed by the end of December 2011. Regarding
the designated spots which were alocated to LegCo Members before the DC
election (except for the cancelled spots at central dividers), they will be
returned to the concerned LegCo Members on 1 January 2012. Hence, al
LegCo and DC Members may start displaying publicity materials on 1 January
2012.

L ands Department
July 2011
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Management Scheme for the

Display of Roadside Non-commercial Publicity Materials
Implementation Guidelines

1. fEEHBERYRE 1. Choice of Designated Spots

VEgRANBRGRE N HEEMSS R 0 Y Members of the Legislative Council (LegCo) and District

R EYE SR R A o R Councils (DCs) can choose designated spots that will not affect
X O o 5 e o i ; traffic safety and streetscape for the display of their publicity
{5 2y Ty S 9 o S 20 1B 6 6 4 . 2 B U materials. Other users’, i.e. government departments’ and

B RS R S SR E non-profit making organizations’, designated spots are
determined jointly by the DCs, District Offices (DOs) and
District Lands Offices (DLOs).

?E’ﬁﬁﬂ"%ﬁfﬁﬁ‘ﬁ 2. Allocation of Designated S

(a) LegCo Members

- " Each LegCo Member from Geographical Constituencies (GC)
) FE £ ) H : ; o
o 7 3R P A FI’,-_L&E@;,&E R ATAE I3t 7R can choose 50 designated spots in each of the DC districts

}?ﬁ?ﬂ%lﬂﬁ ﬂﬁ'@_ﬁ@%&-ﬁﬂ‘ﬂ io '{_E{’tﬁ JE & T B within his/her own GC'. For Functional Constituencies (FCs)
« HEESR B RGE R R B M EANEIHRE  AIER and Election Committee (EC), each Member may choose 9

HE 18 Ehf R 9 (4B EE B - % B A A5 E designated spots in each of the 18 DC districts. Members

BB T AAINSER T EEA - BT AR shall distribute their designated spots evenly among the DC

B THRER AR EN  BEEERETEEALY distr?c:s. :Vithh:[he ;xcepticn ofson‘;e I;f[c‘mb:rs Frubrc:ll FCs wi;h
Ay, R : e e special needs, Members may exceed their aforesaid quota

;;ﬁi;@?giﬁgiizéﬁ%; flfﬂ’]i;& uI:J to two spots in a DC dist):‘ict provided that the ovecll'all tota};

T = e 71N A Vi i ; etilh

number of their designated spots is not exceeded. Annual

- MR B G 1 5 B R R 1 G 1T 4 - balloting of designated spots will be organised by DLO.
(b) iS5 (b) DC Members
EEAEE A EAGEN 10 [MisER R Subject to any advice of individual DCs to the DLO, each DC

B P i [ i T (I R % e ) b R R R B Member may select 10 designated spots in his/her own

oy constituency.
Fe Yy

(¢)  7EHE 58 R i Bh (R e SR A 1530 T+ St Er deh (¢) When there are competing applications for designated

N e e spots, a ballot will be conducted by the DLO to determine the
SRR T2 7 G FER /IS 3G = A o Y 0 B 5 i successful applicant. All applicants will be invited to witness

M FE - the balloting process.

(d) fEIE @SR eSERE R ERT (d) When designated spots are not taken up by LegCo or DC

_k e . . Py . " Members, they will be transferred to the pool for other users,
Wi R R BN IGE A ELA E  BIBOF ) . P A
i.e. government departments and non-profit making

AP B R A R RO AR A < AT H B G B2 organizations. These Members may select designated spots
A fE 58 o AR P 3R IUH R B o from the pool when they need them in future.
(e) ZLAHEE AT () Qther users

() SEERG ML FTREE o4 H A H (i) Each DC and its committees may take up not less than

5/ 30 (A48 5 B 30 designated spots within the district.
spe sy ol 78 JE B 7N #p °

(i) Government Departments including DOs may take up

(i) B A (o5 B B 75 g )4 = vk 18 W A not less than 50 designated spots per district within the
UOLUF 8 WEEESE RN - VUHE - PHET - TEA - BER - M SR ' With the exception of eight districts (Tai Po, Sha Tin, Sai Kung, Yuen

F ' i Long, Islands, Tsuen Wan, Kwai Tsing and Wanchai)
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18 districts.

(iii) For non-profit making bodies, there will be a minimum
of 100 designated spots per district for the display of
publicity materials serving the local community.
Non-profit making bodies include non-governmental
organisations (NGOs) and charitable bodies either
subvented by government or exempted from paying tax
under Section 88 of the Inland Revenue Ordinance,
organisations registered under Society Ordinance Cap.
151, trade unions registered under Trade Union
Ordinance Cap. 332 and Trade Union Registration
Regulations Cap. 332A, and legally registered bodies.

(iv) Each successful applicant will be allocated a maximum
of 5 spots.

() The DLOs will co-ordinate with DOs and DCs on the
number of spots to be allocated to the different users with
reference to the number of designated spots available in the
district.

3. Term |

Approval given to applicants under paragraph 2(a) and (b)
above will normally cover the tenure of their term with their
Councils concerned. The approval under paragraph 2(e) above
will cover a display period of two calendar months less the last
2 days. Applications for extension of display periods may be
granted provided that there is no prejudice to other applicants.

4. Size of Publicity Materials

The size of the publicity materials to be displayed shall not
exceed 1 metre in height and 2.5 metres in length. An
illustrative plan showing the specifications is at Figure L.
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Figure 1. Roadside Banner/Board Specifications
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S. Location of Designated Spots

Publicity materials will be allowed to face both the pavement
and the roadway. However, if displayed alongside an
expressway, publicity materials will only be allowed to face
the pavement. Publicity materials facing both the pavement
and the roadway will be counted as two designated spots.

6. Road Safety Code

For road safety purposes, designated spots will not be
located :
(a) on flyovers or footbridges:

(b) within 30 metres on the traffic upstream side of
government  built  pedestrian  crossings  including
signal-controlled crossing, zebra crossings or cautionary
crossing; : .

(¢) on central divider of roads within 30 metres from road
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junctions or pedestrian crossings; and

(d) at the junction of a dual way road and a major road. But
designated spots within a one-way street will not be subject to
the 30-metre safety restriction if they do not obstruct the views
of drivers getting on to a major road.

A plan illustrating the 30-metre safety zone is in Figure IL
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Figure II. Illustration of 30m Safety Zone
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7. Content of Publicity Materials

(a) The content of publicity materials should include only :

(i) events of public interest or non-commercial activities:
(ii) promotion of community services; and

(iii) information of general interest and benefit to the public

provided by LegCo/DC Members and political bodies
outside election periods. In principle, the information
must not include the promotion of any commodities or
services provided at a fee or any form of fee paying training
courses and activities. However, fee paying or non-fee
paying social service related events organised jointly by
government departments and NGOs/charitable bodies will
not be restricted.

(b) Publicity materials containing names and logos of
commercial firms or non-profit making bodies such as the
Community Chest sponsoring non-profit making public
activities are subject to the prior approval of the District Lands
Officer and the total size of the names and logos of the
sponsors shall not be larger than one tenth of the area of the
publicity material.

(¢) The contents of the publicity materials to be displayed
shall be in compliance with the laws of the Hong Kong
Special Administrative Region. No publicity materials of an
obscene or objectionable nature shall be displayed.

(d) Publicity materials may contain names of other persons
apart from that of the applicant.

(e) The approval of applications does not imply the

Government of the Hong Kong Special Administrative Region
or its officers approve the contents of the publicity materials.

8. Processing of Applications

(a) Duly completed applications shall be submitted to the
relevant DLO no later than one month before the applicant’s
intended display period. The DLO cannot guarantee approyval
of the application by its intended display date if the application
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is incomplete or is submitted less than one month. However,
urgent applications with justifications under special
circumstances will also be processed.

(b) Designated spots for applications by NGOs and
charitable bodies will be divided into groups. Each group
consists of 5 different designated spots, located in various parts
of the district to cater for the needs of such applications.

(¢) All applicants will be notified of the results in writing.
No fees will be charged for applications.

(d) Applications and approvals for display of publicity

materials will be temporarily suspended or revoked during
election periods.

Display and Management of Publicity

(a) Each piece of publicity material to be displayed will be
required to bear on its top right hand comer the approval
number and the approval period with digits of not smaller than
2.5cm x 2.5cm in size. The materials must be displayed at
its chosen/allocated designated spot and shall be firmly and
separately fastened so that they will not dangle in the wind or
cause obstruction to pedestrians and vehicular traffic.

(b) The content of publicity materials must be the same as
that described in the application form. Subject to the written
consent of the District Lands Officer, an applicant may alter
the content of his/her publicity materials.

(¢) The use of wire and nail for fixing the publicity materials
onto any highway structure, railing, barrier, fence, post or any
other street furniture is strictly prohibited.

(d) The applicant is responsible for the publicity materials
and the contents thereof and agrees to indemnify and keep
indemnified the Government of the Hong Kong Special
Administrative Region and or any of its officers against all
liabilities, costs, expenses, actions. proceedings, claims and
demands arising out of or in connection with the permission
granted by the District Lands Officer for the display of the
publicity materials.

(e) No commercial advertisements shall be permitted.

(f) Upon expiry of the approved period of display. the
publicity materials shall be removed immediately by the
applicants. Any publicity materials not so removed will be
cleared and disposed of by the Director of Food and
Environmental Hygiene (DFEH), who will also take legal
action and claim removal expenses against the applicant
concerned.

(g2 DFEH will remove publicity materials displayed
outside the designated spots or those which obstruct public
access and its repair and improvement works. DFEH will take
legal action and claim removal expenses against the applicant
concerned,

(h)  Publicity materials which are unauthorized or affect
emergency repair works shall be removed without
notification. Unauthorized publicity materials will not be
returned to the owners. DFEH may take legal action and
claim removal expenses against owner concerned.

May 2003
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INTRODUCTION

BACKGROUND

1.1 Publicity banners at roadside have for years been a feature of Hong
Kong’s street scene. By nature, these banners constitute a form of encroachment
upon public space and may cause visual obstruction and pollution. Where they
block sightline and distract motorists or wear out and come loose, they pose traffic

hazard, for drivers and pedestrians. Display of such banners should, therefore, be
properly monitored and controlled.

1.2 Government has a Management Scheme for the Display of Roadside
Non-commercial Publicity Materials (“the Scheme”), under which Govemment
departments, Legislative Council (*LegCo™) Members, District Councils (“DCs”), DC
Members and certain non-profit making organisations may be given approval to put
up such banners for display for specified period. This is administered by the Lands
Department (“Lands D”). Unauthorised banners are removed in joint operations by
Lands D and the Food and Environmental Hygiene Department (“FEHD™), with the
former checking whether the banners are authorised and the latter taking records and

removing unauthorised banners under the Public Health and Municipal Services
Ordinance (Cap 132)",

' Under section 1044 of the Public Health and Municipal Services Ordinance (Cap 132), the display
af publicity materials without permission is prohibited. The Director of Food and Environmental

Hygiene is empowered under 104C of the Ordinance to remove publicity materials which contravene
section 1044




1.3 In August 2006, The Ombudsman completed a direct investigation
assessment on whether appropriate measures were in place to prevent proliferation of
roadside banners and to ensure their secure installation and timély removal. On
completion of the assessment, a number of suggestions were made to Lands D and
FEHD, such as limiting the number of designated spots, tightening the criteria for
designation of spots, imposing requirements to ensure tidiness, removing dilzpidated
banners in a timely manner and keeping statistics. Details are at Annex 1. We
have been monitoring progress since.

1.4 Despite the above development, complaints have continued to be
lodged with this Office. These have focussed on how roadside banners are used by
LegCo and DC Members, summarised as follows:

(a) The banner features more than one person, with only minor

coverage given to the individual or organisation allocated the
banner spot.

{b) The banner is used to promote personalities affiliated to the
individual or organisation allocated the banner spot (e.g. a
political aide or member of the same political party), not the
individual himself or herself.

(c) The banner features solely a person or persons apparently
unrelated to the individual or organisation allocated the banner
-spot, as if the spot has been “loaned” or “assigned” to some

other person or persons, possibly for some consideration.

1.5 Given the developments since our assessment in 2006 and the
continuing complaints, The Ombudsman saw a need to examine the Scheme in greater
detail. Afier preliminary inquiries and scrutiny of relevant information from Lands
D, The Ombudsman informed the Director of Lands on 19 September 2008 of her

decision to initiate a direct investigation under section 7(1)(a)(ii) of The Ombudsman
Ordinance (Cap 397).




AMBIT
1.6 This investigation has focused on:
(a) the intent and purpose of the Scheme;

(b} the extent to which the rules of the Scheme accurately reflect
its purpose;

(c) the effectiveness of control measures, including rules on

contents of banners and prevention of misuse of banner spots;
{d} the criteria for designation of banner spots;
(e) arrangements for public consultation; and

(f) Lands D’s decision not to pursue one of the proposals put to
them on compietion of our previous study (para. 1.3).

INVESTIGATION PROCESS

1.7 Based on the information collected through our preliminary inquiries
(para. 1.5), we produced a draft investigation report, outlining our tentative
observations and views, and sent it to the Director of Lands on 19 September 2008 for
comments. We received writien comments from Lands D on 3 November 2008 and
had meetings with Lands D officers on 29 September 2008 and the Director of Lands
on 2 December 2008.  This final report was issued on 15 December 2008.







THE SCHEME

BACKGROUND

2.1 Before 2003, under the then prevailing policy on display of banners,
posters and bunting in public areas, only those promoting “events and exhibitions of
general interest and benefit to the public” might be approved by Lands D.  Examples
were special functions, trade fairs and festivals. The 1980s and 90s saw the
proliferation of roadside banners put up frecly by all and sundry, amongst them
politicians and estate agents, without due regard to traffic safety or general aesthetics.
In the early 1990s, Government began to formulate measures to address the problem.
Two pilot schemes to regulate roadside banners were run in June 1993 and November
1996 respectively. Following rounds of consultation in the ensuing years, the
Scheme was introduced in April 2003:

Time of Consultation Bodies Consulted
August 1998 — March 1999 | LegCo Panel on Planning, Lands
and Works

Provisional Urban Council
Provisional Regional Council
Provisional District Boards

District Management Committees
June 2002 — October 2002 District Councils

March 2003 LegCo Panel on Planning, Lands
and Works




2.2 According to Lands D’s discussion paper to the LegCo Panel on
Planning, Lands and Works in March 2003, the objective of the Scheme is:

“Io put in place a more efficient system for the management
and processing of applications for the display of roadside
non-comumercial publicity materials™.

2.3 The paper gives the practical reason for introducing the Scheme, but is
silent on why there should be authorised displays and why certain individuals,
organisations, kinds of activities or messages should be allocated spots for display.
As such spots are prime site on public streets, they are a privilege at public expense.
However, the objective of the Scheme has never been clearly stated.

APPROVAL FOR DISPLAY

24 Beneficiaries of the Scheme are limited to non-profit making bodies,
LegCo Members, DCs and DC Members as well as Government departments.
LegCo and DC Members have been the major users.

2.5 The numbers of spots open for application by organisations are listed
in Table 1:

Table 1: Number of Spots for Organisations

Organisatien Number of Spots
Non-profit making bodies A minimum of 100 spots in each
district
DCs and committees A minimum of 30 spots for each
DC and commitiees
Government departments A minimum of 50 spots in each
district

Approval is given case by case, each for two calendar months less the last two days.
The contents of the banners are subject to prior approval.




2.6

spots allocated are listed in Table 2:

In contrast, LegCo and DC Members are allocated a prescribed
number of designated spots for the entire tenure of their office.

Table 2: Number of Spots for LegCo and DC Members

LegCo/DC Member

Number of Spots

LegCo Member from
Geographical Constituency

50 in each DC district within his/her
own Geographical Constituency2

LegCo Member from Functional | 9 in each DC district
Constituency
DC Member 10* in his/her own constituency

No case-by-case approval is required for LegCo and DC Members.

contents of their banners are not subject to prior vetting or approval.

2.7
in total.

organisations is in Table 3:

According to Lands D, spots created under the Scheme number 21,821
A breakdown of spots allocated to LegCo and DC Members prior to the
I.egCo Election in September 2008 and spots available for application by

Table 3: Number of Spots Created

Allocated

LegCo Members (60) 8,096

DC Members (534) 5,171

Available for Application

Non-profit making organisations 5,109

DCs (18) and committees 1,117

Government departments (61) 2,328
Total: 21,821

2 With the exception of eight districts (Tai Po,
Kwai Tsing and Wan Chai).
3 Subject to any advice of individual DCs.

Sha Tin, Sai Kung, Yuen Long, Islands, Tsuen Wan,

The numbers of

Hence, the




DESIGNATION OF SPOTS

2.8 The locations of the spots for non-profit making bodies, DCs as well
as Govemnment departments are determined jointly by DCs, District Offices and
District Lands Offices (“DLOs™) under Lands D.

2.9 Spots for LegCo and DC Members have been designated in
consultation with the Mermbers themselves upon introduction of the Scheme. At the
start of the tenure of their office, LegCo and DC Members can choose from the spots

designated, as shown in Table 2. Competing demands are resolved by ballot
conducted by the relevant DLO.

2.10 For road safety reasons, spots will not be designated at the following
locations:

(a) flyovers or footbridges;

(b) within 30 metres on the traffic upstream side of a  pedestrian
crossing;

(c) central dividers of roads within 30 metres from road junctions
or pedestrian crossings; and

(d) atthe junction of a dual way road and a major road®.

CONTENTS OF BANNERS

2.11 According to Lands D’s Implementation Guidelines (“the Guidelines™)
(see Annex 2) for the Scheme, banners may carry only the following contents:

(a) events of public interest or non-commercial activities (clause

@),

(b} promotion of community services (clause 7(a)(ii)); and

* Banner spots within a one-way street will not be subject to the 30-metre safety restriction ifthey do
not obsiruct the views of drivers getting on lo a major road.
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(c} information of general interest and benefit to the public
provided by LegCo or DC Members and political bodies outside
election periods (clause 7(a)(iii)).

2,12 The following contents are prohibited:

(@) promotion of commodities or services provided at a fee or any
form of fee-paying training courses and activities, other than
social service related events organised jointly by Govemment
departments and NGOs or charitable bodies (clause 7(a)(iii));

(b) contents in breach of the laws of Hong Kong (clause 7(c)); and

(¢} information of an obscene or objectionable nature (clause 7(c)).
(The terms “obscene” and “objectionable” are not defined.)

2.13 However, the Guidelines expressly state that “publicity materials may
contain names of other persons apart from that of the applicant™ (clause 7(d)).

2.14 LegCo and DC Members are issued copies of the Guidelines before
being allocated banner spots.  For organisations, if the Guidelines are not attached to
the application form, the organisations would normally be advised to download the
Guidelines from the Lands D website, or Lands D would provide a copy by fax. The

public may obtain Guidelines from DLOs or view the document on the Lands D
website.

PRE-VETTING

2.15 Non-profit making organisations, DCs and Government departments
are required to submit to the DLO the layout and contents of the banner with their
application. LegCo and DC Members are exempt from this requirement.

SUBSEQUENT MONITORING

2.16 Lands D staff conduct regular inspections to monitor compliance with
the Guidelines. 1,784, 1,727 and 1,461 regular inspections were conducted jointly




by Lands D and FEHD in 2005/06, 2006/07 and 2007/08 respectively. On discovery
of non-compliance, Lands D will advise the individual or organisation allocated the
banner spot to rectify the irregularities within a specified time, which ranges from a
few hours to a few days, depending on the nature of irregularities. [If the
irregularities remain, Lands D will withdraw its approval and, without further notice,
will refer the case to FEHD for removal. On discovery of banners displayed at

unauthorised spots or outside the authorised period, FEHD will remove them
immediately.




CASE STUDIES

CASE A

3.1 In May 2008, the media reported banner spots being “on loan” to a
political body. The banners featured the leading figures of that political body rather
than the individual allocated the banner spots. While bemused as to how this could
have happened, the media suggested that the practice would have been permissible
under the Scheme if there had been proper acknowledgement, on the banners, of the
individual actually allocated the banner spots.

3.2 On our enquiry, Lands D confirmed that LegCo and DC Members are
not allowed to loan out their spots under the rules of the Scheme. Hence there was
no question of requiring Members to notify or apply to Lands D for permission to
loan out. Subsequently, a2 Lands D officer further explained as follows:

(&) LegCo and DC Members are required to display their names on
the banners displayed at their spots.

(b) Provided that the name of the LegCo or DC Member or

organisation allocated the spot appears on the banner, Lands D
would accept that there has been no breach of the rules.

10




CASE B

3.3 An organisation applied for spots to display banners featuring a slogan
" in support of a candidate in a widely reported election outside Hong Kong. Lands D
refused its application on the grounds that the contents of the banners did not fall

within clause 7(a) of the Guidelines, which provides that the contents of bamners
should include only:

(8) events of public interest or non-commercial activities;
(b) promotion of community services; or

(¢) information of general interest and benefit to the public
provided by LegCo or DC Members and political bodics outside
election periods.

34 Lands D did not explain why the contents of the banners concerned
were outside the three categories above. In response to our inquiry, Lands D stated
that the contents of the banners did not come within the meaning of

(a) matters of community concern; or
(b) promotion of community services.

3.5 While we accept that the contents of the banners were outside the
approved category of “promotion of community services™, it is arguable whether the
subject matter was not an “event of public interest” or “information of general
interest... to the public provided by... political bodies”, and as such can be approved
under the Guidelines. Our observation is that contention can be avoided if the
objective of the Scheme and the Guidelines are clearer.

OBSERVATIONS

3.6 These two cases illustrate some fundamental deficiencies in the
Scheme. With Case A (paras. 3.1 -3.2), it is unsatisfactory that a crucial matter of
principle (whether the spots are transferable) is not clear from the Guidelines and is
lefi to the interpretation of individual officers administering the Scheme. This may

il




well result in inconsistency in implementation.

3.7 With Case B (paras. 3.3 - 3.4), as observed in paragraph 3.5, (he
difficulty is with the rules being too general. Essentially the objective of the Scheme
has not been clearly formulated, defined or understood (para. 2.3). On record, the
Scheme is “to control the display of roadside non-commercial materials™, but this
does not give the policy reason why some displays are allowed while others are not
and why certain individuals or organisations are to be favoured. Without a clear and

proper statement of its objective, the rules of the Scheme cannot be accurately or
satisfactorily interpreted.

iz




OVERALL COMMENTS

OBJECTIVE OF THE SCHEME

4.1 The Scheme involves, and in a way impacts on, the rights of citizens to
traffic safety, unimpeded movement and a pleasant environment. The banner spots
provided under the Scheme are prime spaces at public locations. To this extent,
individuals or organisations allocated the spots enjoy a concession at public expense.
Sacrifice of such rights ought to be justified on grounds of public interest and use of
the spots, properly controlled. There should be stringent rules to ensure the proper
use of these valuable concessions; hence, the need for a clear statement of the
objective of the Scheme and due compliance with any rules for its proper
administration. It is important for Lands D staff and the public to appreciate why
the spots are made available to certain individuals and organisations and why it is
necessary to control the use of the spots. In this context, Lands D’s definition of the
objective of the Scheme (para. 2.2) is deficient. It should not be difficult for Lands
D to re-establish the objective of the Scheme, taking into account its advent from
major Government campaigns, such as the introduction of Representative
Government, the promotion of District Administration and Community Building, as
well as the developments over the years.

QUESTION OF LOANING OUT

4.2 ' As any individual or organisation allocated a banner spot enjoys a
privilege at public expense, such privilege cannot be regarded as a proprietary right to
be assigned or disposed of at will. Although Lands D confirms that in principle

13




allocated spots are not transferable, this has not been made explicit in the
documentation for the Scheme. For clarity, Lands D should be forthright on its

policy stance and there should be a rule precisely prohibiting transfer or “loaning out”
in the Guidelines.

4.3 Moreover, all banners should have a conspicuous acknowledgement of
the individual or organisation allocated the spot. The subject matter must be
relevant to the objeclive of the Scheme and the individual or organisation allocated
the spot acknowledged as the chief beneficiary. This would avoid total alienation of
the banners from the party actually given the privilege to display them.

CONTENTS OF BANNERS

4.4 The current guidelines on contents permitted on the banners {paras.
2.11 and 2.12) are too loosely worded to be useful public information or benchmark
for enforcement. For instance, “events of public interest” and “non-commercial
activities” are wide open to interpretation. Likewise, “promotion of cominunity
services” and “Information of general interest and benefit to the public” can be just
about anything of interest to the public.

4.5 In the existing Guidelines, Lands D is already using a dual approach: a
“positive list” to illustrate the scope of contents permitted for banners (para. 2.11)
and a “negative list” for contents not allowed (para. 2.12). This approach is useful
but needs to be revised to indicate clearly in practical terms what may be allowed and
what not. Lands D should be able to do this, once the objective of the Scheme is

articulated. Public consultation should also be conducted, as’ citizens’ rights are
involved.

PUBLIC CONSULTATION

4.6 Both the design and the administration of the Scheme have to strike a
balance between the interests of the public and the wishes of those who are to be
allocated spots eventually. Records show that Lands D had in the main consulted
LegCo and DCs on the introduction of the Scheme and on the formulation of the rules,
without special regard to the fact that all LegCo and DC Members were beneficiaries
of the Scheme, and inevitably could be perceived as having a bias towards
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self-interest. In this regard, we note that Lands D has not employed other channels
of public consultation in parallel.

4.7 Possible conflict of interests should be duly managed. For proper
balance, Lands D should enlist the help of the District Offices of the Home Affairs
Depariment (“HAD™) and seek views from the public at large (e.g. through open
consultation or opinion survey), or from organisations representing the interests of

affected parties (such as residents groups or motorists organisations) before
consulting LegCo and DC Members.

LOCATION OF DESIGNATED SPOTS

4.8 Roadside banners can come loose over time or in poor weather
conditions and pose traffic hazard, especially where they are attached to central
dividers of roads or close to pedestrian crossings. In this light, on completion of our
study in August 2006 (para. 1.3), The Ombudsman suggested that Lands D
re-examine the criteria for selection of designated spots.

4.9 Consequently, Lands D considered replacing the banner spots at
central dividers of roads or close to pedestrian crossings with spots posing less risk to
motorists and pedestrians. Lands D has consulted HAD, the Transport Department,
the Highways Department, FEHD and the Registration & Electoral Office. Those
departments raised mo objection to the proposal, but HAD asked that new spots be

created in compensation.  Lands D eventually decided not to pursue the proposal
on the following grounds:

(@) The central dividers are regarded as prime sites by the users and
replacements cannot be easily found.

(b) When LegCo Members were previously consulted on the
Scheme, they had asked for even more banner spots. It was,

therefore, unlikely that LegCo and DCs would accept the
proposal.

4,10 Lands D also stated that FEHD would step up patrol and clearance of
banners which have come loose after spells of bad weather.
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4.11 We appreciate Lands D's conscientious attempt to explore alternative
locations for banner spots to enhance road safety. However, we take exception to
the reasons advanced (para. 4.9 (a) and (b)) for not pursuing the proposal. We are
particularly surprised to see the assumption that LegCo and DC Members would
necessarily object to an overall reduction in the number of banner spots. Surely,
Members would not wish road safety to be compromised for administrative
convenience or political expediency. It is not fair to LegCo and DC Members for
Lands D to assume that they would not accept the proposal, which was based on
self-evident public interest. We urge Lands D to follow up our recommendation and

conduct public consultation, as suggested in paragraph 4.7 above, involving HAD and
the relevant policy bureaux as necessary.
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CONCLUSION
AND RECOMMENDATIONS

CONCLUSION

51 Many prominent cities in the world place much emphasis on protecting
the aesthetics of their public space. An attractive cityscape can contribute to
economic benefits and better quality of life.  Proliferation of roadside banners, often
dirty and tatty, is widely regarded to be detrimental to the outlock of a city.
Furthermore, many city authorities spare no effort to guard against the traffic hazard
posed by roadside banners. As for Hong Kong, Government has set its goal to
promote our city as Asia’s world city. To justify this title of pride, it should set up
and enforce stringent rules to manage and control roadside banners, to preserve the
aesthetics of our public space particularly in central locations.

5.2 Government has in place the Scheme since April 2003 to regulate the

display of roadside banners. However, the following deficiencies are evident m the
Scheme:

{(a) A clear statement of its objective is absent (para. 4.1).
(b) The Scheme lacks a rule to ensure that the privilege to display

banners in public space cannot be freely assigned or disposed
of (para. 4.2),
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(¢) The current guidelines on permitted contents of banners are
too loosely worded (para. 4.4),

(d) The views of the public at large have not been given due

weight in the design and administration of the Scheme {para.
4.6).

(e} The proposal to replace designated spots at central dividers of
roads or close to pedestrian crossings has been unjustifiably
shelved (paras. 4.9 - 4.11),

5.3 Nonetheless, we believe that these can all be addressed and should be
rectified,

RECOMMENDATIONS

5.4 In the light of our observations, The Ombudsman recommends that the

Administration take action as follows:

Lands D in conjunction with the relevant bureaux

(1) to articulate the objective of the Scheme for public information
(paras. 2.3 and 4.1);

Lands D

(2) to revise the rules for proper administration of the Scheme
including -~

L

(1)  prohibition of transfer, “loaning out” or assignment of
allocated spots (para. 4.2);

(i) clearly visible acknowledgement, on the banner, of the
individual or organisation allocated the banner spot.
The display must be relevant to the objective of the
Scheme and the individual or organisation allocated
the spot should be the chief beneficiary of the display

13




(para. 4.3); and

(iii) a clear indication in practical terms what contents may

be allowed and what not for the banners (para. 4.5);

Lands D with the help of HAD

)
(3} to seek views from the public at large /and interest groups before
consulting LegCo and DCs (para. 4.7); and

(4) to reconsider replacement or cancellation of the designated

spots at central dividers of roads or close to pedestrian crossings

{para. 4.11).
5.5 Lands D generally accepted the above recommendations.
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Office of The Ombudsman
Ref. OMB/DI/177
December 2008

19







ANNEXES







Annex 1
(para. 1.3)

Summary of Observations and Suggestions
in the Direct Investigation Assessment
on Management of Non-Commercial Publicity Materials on Roadside
August 2006

Observations and Opinions

(a)

(b)

(©)

CY;

(e)

®

The absence of a limit on the number of designated spots might breed
proliferation. '

The effectiveness of written warnings issued by FEHD against dilapidated
displays was doubtful.

The long duration of display and adverse weather would necessitate

imposing requirements for the choice of materials and the maintenance of
the displays.

Firmer and more frequent prosecution and summonses are necessary for
greater deterrent.

Separate sets of statistics on removal of commercial and non-commercial
publicity materials should be maintained for better management and
assessment of the situation.

The amount of costs recovered was far too small for the resources and staff
efforts involved.




Suggestions
The Ombudsman recommended that Lands D and FEHD as appropriate should:

(a) consider setting a cap on the number of designated spots  for
non-commercial displays;

(b) re-examine the criteria for selection of desj gnated spots;

(c) consider imposing requirements for the use of durable or standardised
materials for displays;

(d) introduce a provision to require proper maintenance of displays;
(e) include dilapidated displays as targets for removal in Jjoint operations;
(D step up removal of dilapidated displays after spells of adverse weather;

(g) maintain separate statistics for removal and cost recovery actions:

(h) step up efforts for cost recovery; and

(1) reconsider the practice for summonses and prosecutions.
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Members of the' Legislative Council (LegCo) and District
Councils (DCs) can choose designated spols that will not affect
traffic safety and streetscape for the display of their publicily
roaterials. Other users’, i.e. government departments® and
non-profit making srganizations’, designated spols are
determined jaintly by the DCs, District Offices (DOs) and .

(a) LépCoMembers
Each LegCo Member from Geographical Constituencies (GC)
can choose 50 designated spots in each of the DC districts
within hisTher own GG For' Funciionat Constituencies (FCs)
and Election Cormmiltee (EC), cach Member may choose 9
designated spots in each of the 18 DC districts. Members
shall distribute .their designated spots evenly among the DC
disteicts.  With the exception of some Members from FCs with
special needs, Members may exceed lheir aforesaid quota by
up to two spots ina DC district provided that the overall lotal
number of their designated spols is 'poi exceeded. Annual
balloting of designated spots will be organised by DLO.

' (v) DCMembers

Subject to any advice of individuat DCs to the DLO, each DC
Member may sélect 10 designated spots in his/ker own
constituency.

(&) When there are, competing applications for designated-
spots, a ballot will be conducted by the DLO to determine the
successful applicant. All applicants will be invited to witness
{he balloting process. T

(d) When dasigmfted spots are not fsken up by LegCoorD
Members, they will be transferred to the pool for othec users,
ie. government departments and non-profit  making

. organiiaiioﬁs. These Members may select designated spots

from the pool when they need ih;:ﬁ in future,
(& Otherusers '

() Cach DC and ils committees may take up not less than
' 30 desigrated spots within the district.
(i) Government'_Departfuet}ls incleding DOs _lmay'r' take up
. " not Jess than 50 designated spdls per district within he

' With the exceplion of cigixt distrlcts {Tai Po, Sha Tin, Suf Kung, Yocn
Long, Islands, Teuen Wan, Kowai Tsing and Wanchai)
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(iii) For non-profit making bodies, there will be a minimum !
of 100 designated spols per district for the displa :
publicity materials serving the local commun,,,..
Non-profit making bodies include non-governmental,
organisations (NGOs) and charitable bodies either
subvented by povernment or exempted from paying tax
upder Section 8% of the Inland Revenue Ordinance,
organisations reglstered under Seciely Ordinance Cap,’
151, 'trade unions registered under Trade Union
Ordmancc Cap. 332 and Trade Union Registration
Regulations Cap. 332A and legally regasiered bodies.

v Each successful applicant will b—' allocated a maximum .
of 5 spots, ) .
( The DLOs will co-ordinate with DOs and DCs on the

number of spots to be allocated to the different users with
reference to the number of desngnated spots available in the

_ district,

FreD v"s:'“
Approval gwen to appllcants under paragraph Z(a) and (b)
above will normally cover the tenure of their term with their
Councils concerned. The approval under paragraph 2(e) above
will cover a display period of two calendar months less the last
2 days. ‘Applications for extension of display periods may be
granted provided that there is no pre_lud;cc 1o other appl:cants

: Et?{%#”m ] 5’*’&?} P

The size of thé publicily materials to be displayed shall not
exceed 1 metre in height and 2.5 metres in- length. An
illustrative plan showing the specifications isat Figure 1. -
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Figure 1. Roadside Banner/Board Specilications
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Each character of the épprova! number and dlspkiy period at
the right-hand corner of the bqnner/board must not be smaller
than 2.5 cm x 2.5cm. . -
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Pub!:c:ly materials w:ll be ailowad to fice both the pavement
and the roadway. However, if displayed alongside an
expressway, publicily materials will only be allowed to face
the pavement. Publicity materials facing both the pavement
and the roadway will be counted as fwo demgmied spots.
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For road safcty purposes, designated spots will not be
located :

(a) on flyovers or footbridgt—;s; o

(b} within 30 metres on the traffic vpstream side of
government . built | pedesirian  crossings  including

mgnabconlrol!cd crossing, _zebra crossmgs or cautionary
crossing;

(€} on cenfral divider of roads w;ihm 30 metres {rom road
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junctions or pcdestﬁan crossings; and "
(d) atthe junctionofa dual way road and a major road,  But '
designated spots within a one-way street will not be subject to
the 30-metre safety restriction if they da not obstruct the views

of drivers getting on to a major road.

A plan illustrating the 30-metre safely Zone is in Figure 11,
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(a) “Fhe content of publicity materials should include only :

(i) events of public interest or nop-commercial activities;

(iy promotion of community services; and

(i) information of general interest and benefit to the public
provided by LegCo/DC Members and political bodies
outside election periods. In principle, the infonmation
must nol include the promotion of any commodities or
services provided at a fee or any form of fee paying
training courses and activities. Howéver, fee paying ot
non-fee paying social service related events organised
jointly by govemnment departments and NGOs/charitable
bodies will not be restricted.

(b} Publicity materials containing uaﬁc_s and logos of
commercial firms or non-profit making bodies such as the
Community Chest sponsoring son-profit making public

. activities are subject to the prior approval of the District Lands

Officer and the total size of the names and logos of the
sponsors shall not be larger than one teath of the area of the
publicity material. ‘ CE

{c)- The contents of the publicity materials to be displayed
shall -be in compliance with the laws of the Hong Kong
Special Administrative Region. No publicity materials of an
obscene or objectionable nature shalt be displayed.

(@ Publicity materials may contain names of other persons
apart from that of the applicant. ' te

¢y The approval of applications does not imply the
Governmient of the Hong Kong Special Administrative Region
ar its officers approve the contents of the publicily materials.

EEETETT

(a) Duly completed applications shall be submitted to the
relevant DLO no later than one month before the applicanl’s
intended display period.  The DLO cennot guarantee approval
of the application by its intended display date if the application
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is incomplete or is submitted less thas ore month, Howev.r,
urgent  applications with  justifications  under special
circumstances will also be processed.

(D) Designated spots for applications by NGOs and
charitable bodies will be divided into groups. Each group
consists of 5 different designated spots, located in various paris
of the district to cater for the needs of such applications,

(e} Al applicanfs will be notified of the results in writing,
No fees will be charged for applications,

(d) Applications and approvals for display of publicity
materials - will be temporarily suspended or revoked during

election periods.
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(2) Each piece of publicity material tobe displayed will be
required to bear on its top right hand corner the approval
number and the appreval period with digits of not smaller than
2.5cm x 2.5cm in size.  The materials must be displayed at-
its chosen/allocated designated spot and shall be firmly and
separately fastened so that they will not dangle in the wind or
cause obstruction to pedestrians and vehicular traffic,

(b) The content of publicity materials must be the same as
that described in the application form. Subject to the written
consent of the District Lands Officer, an applicant may alter
the content of kis/her publicity materials,

(¢} The use of wire and nail for fixing the publicity
mazterials onto any highway structure, riling, barrier, fence,
post or any other street farniture is strictly prohibited.

(d} The applicant is responsible for the publicity materials
and the contents thereof and agress to indemnify and keep
indemnified the Government of the Hong Kong Special
Administrative Region and or any of its officers against all
liabilities, costs, expenses, actions, proceedings, claims and
demands arising out of or in connection with the permission
granted by the District Lands Officer for the display of the
publicity materials, o

(¢) No commercial advertisements shallbe permitted,

(D Upon expiry of the approved pedod of display, (he
publicity materials shall be removed immediately by the
applicants. Any publicity materials notso removed will be
cleared and disposed of by the Director of Food and
Environmental Hygjene {(PFEH), who will also take legal
action and claim removal cxpenses against the applicant
concerned.

{2y DFEH will remove publicity malerials displayed
outside the designated spots or those which obstruct public
access and its repair and improvement works, DFEH will take
legal action and claim removal expenses against the applicant
concerned,

(b) Publicity materials which are unauthorized or affect
emergency repair works shall be removed without
notification,  Unauthorized publicily materials will not be
teturned to the owners,. DFEH may fake legal action and
claim removal expenses against owner concerned.
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