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Purpose
1.
This paper provides background information on the Protection of
Wages on Insolvency Fund ("PWIF").
Protection of Wages on Insolvency Fund
2.
PWIF was set up in 1985 to provide timely relief in the form of
ex gratia payment to employees of insolvent employers. Employees
who are owed wages, wages in lieu of notice and severance payment by
their insolvent employers may apply for ex gratia payment from PWIF.
3.
PWIF is mainly financed by a levy at the rate of $450 per annum
on each Business Registration Certificate ("BRC") issued under the
Business Registration Ordinance (Cap. 310). Other sources of income
for PWIF include money recovered from the remaining assets of
insolvent employers through subrogation as well as bank deposit returns.
The Labour Department ("LD") is responsible for processing the
applications and the operation of PWIF. The Protection of Wages on
Insolvency Fund Board (the PWIF Board), established under the
Protection of Wages on Insolvency Ordinance (Cap. 380), has the
statutory functions of administering PWIF and making recommendations
to the Chief Executive with respect to the rate of levy.
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4.
When PWIF was set up in 1985, the levy rate was set at $100.
Since then, the levy rate has been revised three times. The first revision
took place in July 1991 when the levy rate was raised from $100 to $250.
5.
In May 2002, the levy rate was further increased from $250 to
$600 as the upsurge in claims for ex gratia payment after the Asian
financial crisis had led to rapid depletion of PWIF. The PWIF Board
reviewed the levy rate in February 2003 and February 2004 and
considered that it should remain unchanged.
6.
At its meeting on 15 November 2007, the Panel on Manpower (the
Panel) was consulted on the Administration's proposal to reduce the levy
rate from $600 to $450. Members were informed that the PWIF Board
had agreed unanimously that the levy rate should be reduced from the
current level of $600 per annum to $450 per annum and the proposal was
supported by the Labour Advisory Board ("LAB"). The levy reduction
was implemented on 14 March 2008.
Scope of ex gratia payment from PWIF
7.
When discussing the proposed reduction of the levy rate at the
meeting of the Panel on 15 November 2007, some members asked
whether the Administration would conduct a review on the scope of ex
gratia payment so that employees of insolvent employers would be able
to claim ex gratia payment for items such as maternity leave pay. The
Administration responded that PWIF was set up to provide timely relief
in the form of ex gratia payment to employees of insolvent employers
instead of providing full compensation. The suggestion to broaden the
scope of ex gratia payment from PWIF would require discussions by the
PWIF Board and labour-management consensus.
8.
Some
members
expressed
dissatisfaction
about
the
Administration's response and pointed out that it was employees' right to
receive wages and severance payment in full from employers. They
considered the Employment Ordinance (Cap. 57) ("EO") insufficient to
give full protection to employees of insolvent employers. They also
expressed regret that the Administration had attended to employers'
request to reduce the levy rate but gave little attention to the request of
the labour sector to provide more protection for employees.
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The Administration responded that employers had to abide by EO
which had stipulated clearly their statutory responsibilities. PWIF was
financed by an annual levy on each BRC. PWIF was not set up to
provide full compensation for employees of insolvent employers but to
enable those who were owed wages, wages in lieu of notice and
severance payment to apply for ex gratia payment from PWIF.
Financial position of the Protection of Wages on Insolvency Fund
10. According to information provided by the Administration for the
Panel meeting on 18 December 2008, the latest financial position of
PWIF as at November 2008 was as follows (a)

in the face of the prevailing severe external economic
environment, PWIF recorded an increase in the number of
applications during the first eight months of the 2008-2009
financial year. Between April and November 2008, 4 461
applications were received by PWIF, representing a rise of
42% over the figure of 3 134 applications during the same
period in 2007-2008. Nevertheless, the number of cases
was still at a relatively low level in comparison with those in
recent years; and

(b)

concomitant with the rising trend of applications, the
expenditure of PWIF increased by 18% to $86.4 million in
the period of April to November 2008. On the income side
of PWIF, although the levy rate had been reduced by 25%
from $600 to $450, more BRCs were issued from April to
November 2008 than in the same period of last year, and the
income recorded a smaller drop of 17%, amounting to
$318.7 million. As the income of PWIF was still able to
exceed its expenditure by a surplus of $232.3 million for the
first eight months of 2008-09, its reserve peaked at $1,460.8
million by the end of November 2008.

11. Some members asked about the preventive measures to deter
abuses of PWIF and whether a mechanism was in place to trigger off
reviews of the levy rate to ensure that PWIF had sufficient reserve.
12. The Administration advised that front-line officers of LD had
stepped up inspection and investigation to prevent abuses of PWIF.
Apart from hiring experienced retired police officers to assist in the
investigation, LD also collected intelligence from trade unions. As a
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with imprisonment terms imposed.
13. The Administration also advised that the financial position of
PWIF was subject to the amount of its levy income and ex gratia payment.
LD, together with the PWIF Board, would monitor the financial position
of PWIF closely to ensure there was sufficient reserve. An objective
mechanism was put in place to decide whether it was necessary to review
the rate of levy. Accordingly, where the accumulated fund fell below
$800 million by 20% or more for four consecutive quarters, the PWIF
Board would consider whether to review the rate of levy to recommend a
levy increase.
14. Some members were concerned about whether LD could meet the
performance pledge for granting ex gratia payment to employees, in view
of the increasing number of applications. They also asked whether LD
would work with liquidators to shorten the liquidation process. They
expressed concern that liquidators sometimes took a long time to
calculate the amount of wages in arrears and severance payment and as a
result, the ex gratia payment to employees had been unduly delayed.
15. The Administration informed members that the performance
pledge of LD was to effect ex gratia payment to successful applicants
within 10 weeks upon receipt of all relevant information and documents
required for processing the applications. LD was currently able to effect
payment in 2.5 weeks on average after receipt of all relevant information.
LD had all along maintained close liaison with liquidators. There had
been further improvement in major liquidation cases recently where the
preparation work made beforehand had facilitated the distribution of
application forms for PWIF to the affected employees in the first instance
upon a company declaring its closure. Some applications involving
complications, however, might take longer time to process. LD had
maintained effective liaison with employers, employees and liquidators to
resolve disputes in insolvent cases and would study each case and
ascertain whether an employer-employee relationship could be
established to prevent abuse of PWIF.
16. Some members pointed out that in March 2008, the levy was
reduced from $600 to $450 because of the improved financial position of
PWIF. At that time, the Administration had undertaken to consider
expanding the scope of ex gratia payment. They asked whether the
Administration would honour its undertaking in view of the financial
turmoil.
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support to the proposal to expand the scope of ex gratia payment to cover
accumulated annual leave pay subject to the ceiling of $10,500 and the
limit of one service year of seven to 14 annual leave days. The
Administration planned to present the proposal to LAB for consideration
in the coming year.
Impact of the financial tsunami on the Protection of Wages on
Insolvency Fund
18. According to information provided by the Administration in April
2010, ex gratia payment from PWIF remained at a high level throughout
2009 while the levy income recorded a drop at the same time in the wake
of the financial tsunami. Consequently, the surplus of PWIF narrowed
from $403.95 million for the period Q4 2007 to Q3 2008 to $276.8
million in the subsequent 12 months, representing a decline of 31%.
The PWIF Board was of the view that with the local economy still facing
uncertainties on various fronts and some of the businesses barely
surviving, coupled with the increased average payout per employee after
the financial tsunami, the amount of claims received would still stay at a
high level in the near future. The latest statistics on the financial
position of PWIF are in Appendix I.
Related information
19. At the Council meeting on 19 November 2008, Hon Paul CHAN
raised a question on PWIF. The Administration's reply to the written
question raised by Hon Paul CHAN is in Appendix II.
Relevant papers
20.
For further details of the discussions, members may wish to refer
to the following documents (a)

Administration's paper on its proposal to revise the rate of
BRC levy for PWIF issued in November 2007 (LC Paper No.
CB(2)310/07-08(04));

(b)

Administration's paper on the latest financial position of
PWIF (LC Paper No. CB(2)480/08-09(07));

-6(c)

Administration's paper on its proposal to expand the scope of
PWIF (LC Paper No. CB(2)1348/09-10(05));

(d)

minutes of meeting of the Panel on Manpower on
15 November 2007 (LC Paper No. CB(2)629/07-08); and

(e)

minutes of meeting of the Panel on Manpower on
18 December 2008 (LC paper No. CB(2)865/08-09).

21. The above papers are also available on the website of the
Legislative Council (http://www.legco.gov.hk).
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Appendix I

Table A：Major Annual Statistics of the Fund
2007

2008

2009

Applications received
(number of employees)

4 836
(↓36%)

6 448
(↑33%)

7 260
(↑13%)

Cases received
(number of employers)

961
(↓19%)

818
(↓15%)

1 138
(↑39%)

Amount of claims received

$185m
(↓42%)

$409m
(↑121%)

$421m
(↑3%)

Total ex gratia payment
released

$95.0m
(↓34%)

$96.3m
(↑1%)

$174m
(↑81%)

Average ex gratia payment
per approved application

$19,334
(↓9%)

$19,609
(↑1%)

$25,933
(↑32%)

Business Registration
Certificate levy

$515m
(↑6%)

$456m
(↓11%)

$442m
(↓3%)

$1,119m

$1,490m
(↑33%)

$1,749m
(↑17%)

Total accumulated surplus as
at end of the year

（↑↓%：Comparison with figures of the same period last year）

Table B：Financial position of the Fund (according to financial year)
2007-08
（$m）

2008-09
（$m）

2009-10
（$m）

Income

559.5

471.3

467.1

Expenditure

103.0

153.7

177.6

Surplus/(Deficit)

456.5

317.6

289.5

1,228.6

1,546.1

1,835.7

Reserve
(Accumulated Surplus)
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