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Submission to Bills Committee on Trade Descriptions
(Unfair Trade Practices) (Amendment) Bill 2012

(28 May 2012)

1. The Hong Kong Retail Management Association (HKRMA) was founded in
1983 by a group of visionary retailers. Established for 29 years, the
Association has been playing a vital role in representing the trade, and raising
the status and professionalism of retailing through awards, education and

training.

2. Today, HKRMA is the leading retail association in Hong Kong with
membership covering more than 6,700 retail outlets and employing about

half of the local retail workforce.

3. We represent a majority of the retailers, who will be mostly affected by the
Amendment Bill. It has a direct impact on the retail workforce, including
many young and inexperienced salesmen or fresh graduates, who will face
criminal charges if they do not comply with the new requirements, even if

they do not have a criminal intent to commit an offence.

4. In principle, we support the enactment of the Amendment Bill, to the extent it
is intended for penalizing dishonest traders who engage in bad practices.
However, there are areas of the Amendment Bill which still need further
clarification, in order to avoid confusion and unnecessary constraints for

honest traders in their everyday legitimate commercial practices.

5. We have the following queries and comments, which we would like the Bills
Committee to consider with the Government and respectfully request a

written response to the following points.
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Section 13E  Misleading Omissions

5. Example 1

5.1 We refer to the questions raised by Mr. Vincent Fang in the Committee
meeting on 15 May 2012. In particular the following example: A
customer went into a bar and asked for a glass of wine. The waiter
answered that they have wine from Italy, France and Spain. The customer
ordered Italian wine but later found out that the Spanish one was on
promotion. As the information about the promotion of wine from Spain is
relevant to the customer for a transactional decision, the waiter may commit
the offence of misleading omission.

5.2 Counsel of DOJ answered that under the definition of “‘commercial practice”,
the act or omission would only relate to “a product” concerned and therefore
it does not relate to other products in the shop. So if a salesman fails to
provide information of other products, the salesman has not contravened
section 13E.

Question / Comment

5.3 The definition of “commercial practice” does not seem to fit the
interpretation as suggested by Counsel of DOJ or at all. Moreover, under
the definition of “product” in the Amendment Bill, it states “any goods or
service”. Therefore this would also cover other products in the shop.

5.4 Furthermore, under Mr. Vincent Fang’s example, the customer asked “I want
a glass of wine”. He did not specify what kind of wine he wanted.
Therefore, the “product” in this example is “wine” but not “wine from Italy”.
Under the current drafting of the Amendment Bill, if the waiter omits any
information of any wine in the bar which a customer would need to make a
transactional decision, including wine from different countries, red wine and
white wine, their respective promotions, etc., he would have committed the

offence. Obviously, it is not practical and is putting unnecessary burden on
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the trade. Moreover, too much information may make the customer feel
annoyed and overwhelmed. Then would the salesman be said to have
engaged in aggressive commercial practices under section 13F?

Suggestion

5.5 [If it is the legislative intent that omission of information of other products
would not constitute an offence under section 13E, clearer drafting should be
adopted to reflect the same.

5.6 We also suggest introducing an additional defence for section 13E, that if a
trader honestly believes that a customer does not need a particular piece of
information, omission of the same shall not constitute an offence. This
additional defence would not weaken the original purpose of section 13E but
provide reasonable protection to honest traders.

5.7 In relation to the definition of “transactional decision”, we suggest to delete
the phrase “refrain from acting”. We do not see why it is needed in the
definition. If material information is omitted but the customer does not buy
the product (i.e. refrain from acting), is the trader still liable to be prosecuted?
The Customer has not incurred any expense or suffered any detriment.

Section 13F Aggressive Commercial Practices

6. Example 2

6.1 A customer enters a shop at 7:45pm intending to buy a bottle of health
supplement for improving the conditions of her skin and nails. The shop
closes at 8:00pm. The shop has a recorded announcement to remind
customers the time of closing of the shop, which plays automatically every 2
minutes for 15 minutes before it closes. Given the repeated reminders, the
customer was under pressure to buy the supplement quickly before the shop
closed. She later felt she would have preferred a different product. Under
the current Amendment Bill, the trader may have exerted undue influence
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towards the customer who made a transactional decision that she would not
have made otherwise, and may therefore have committed a criminal offence
under section 13F.

Suggestion

6.2 Delete “undue influence” in section 13F, as it is too vague and gives
unnecessary constraint to the trade.

Section 13G  Bait Advertising

7. “Bait” in its nature is to attract someone but for another purpose.
Advertising is either genuinely intended to promote a particular product (in
which case it is unobjectionable) or as a bait to sell a different product (in
which case it is covered by bait and switch). As the Amendment Bill
already introduces the offence of “bait and switch” under section 13H, why
do we also need “bait advertising” under section 13G? What extra
protection does section 13G give to the public while we already have “bait
and switch”?

Suggestion

We suggest that section 13G should therefore be removed from the
Amendment Bill, as it duplicates with section 13F in its nature. If the
government is to keep section 13G despite these concerns, we would like the
government to consider the next example, which is the real market situation

nowadays.

8. Example 3

A new model of camera is launched in the US and it is announced that it will
be launched in Hong Kong soon. It is a common practice in the market
nowadays that the manufacturer would never confirm with the retailer the

delivery date and quantity of hot items, but expects retailers to advertise to
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attract customers’ attention. The authorized dealer advertises the new
model and accepts payment of deposit for ordering the new item. The first
shipment did not deliver sufficient items to satisfy all pre-orders. The
authorized dealer may therefore have committed an offence under section
13G.

Question / Comment

If the authorized dealer put the following notices in the advertisement:
“Coming Soon”, “subject to stock arrival”, and on the invoices: “delivery
date to be confirmed”, would the authorized dealer still be caught under
section 13G? If we have section 13G, the market would refrain from
advertising on up-coming hot items which the consumers should be entitled
to know about, and would only advertise and sell when stock actually arrives.
This would deny consumers the chance to make pre-orders.

Suggestion

If the government is to keep section 13G despite these concerns, we suggest
the amendments to sections 13G and 26A as set out in Appendix I hereto.

Section 131 Wrongly Accepting Payment

9. Example 4

During the Committee meeting on 15 May 2012, Chairman Mr. Fred Li
raised a very good everyday example — A customer went into a fast food shop,
bought ticket for a chicken leg, but was later told that chicken leg was sold
out. Has the shop committed a criminal offence under section 131?

Suggestion

It is very common and acceptable practice that if the product is sold out, the
customer can choose to get a refund and the fast food shop is happy to cancel
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the transaction. However, under the current Amendment Bill, such
everyday normal commercial practice is not made an exception. Therefore,
we suggest introducing an additional defence to section 26B, that if the
retailer is willing and able to refund the amount paid upon the request of the
customer, then it would not constitute an offence.

Conclusion

HKRMA and its members have always been, and continue to be, committed to fair
and honest retail practices, which are essential to ensure a sustainable and vibrant
retail sector in Hong Kong. We therefore support the Government’s overall
objective to clamp down on underhand and obnoxious commercial practices which
hurt consumers. However, we have a number of major concerns about the draft
Bill which we hope have been demonstrated by the above examples.

We trust that the Bills Committee and the Government will give these concerns
due consideration and take appropriate action. We look forward to hearing from
you.

- END -

About HKRMA

The Hong Kong Retail Management Association (HKRMA) was founded in 1983 by
a group of visionary retailers with a long-term mission to promote Hong Kong's retail
industry and to present a unified voice on issues that affect all retailers. Established
for 29 years, the Association has been playing a vital role in representing the trade,
and raising the status and professionalism of retailing through awards, education and

training.

Today, HKRMA is the leading retail association in Hong Kong with membership
covering more than 6,700 retail outlets and employing about half of the local retail
workforce. = HKRMA is one of the founding members of the Federation of
Asia-Pacific Retailers Associations (FAPRA) and is the only representing
organization from Hong Kong. FAPRA members cover 17 Asian Pacific countries

and regions.
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APPENDIX I

Hong Kong Retail Management Association
Suggested drafting changes to the Trade Descriptions
(Unfair Trade Practices) (Amendment) Bill 2012

Section: 2 Interpretation

transactional decision (%2 Z)7A-7E) means any decision made by a consumer;-whetheritis-to-act-ortorefrain-
; e .

(a) topurchase. whethersor how or on what terms to purchase, make payment in whole or in part
for, retain or dispose of a product; or

(b) to exercise. orwhether; how or on what terms to exercise, a contractual right in relation to a
product.

Section: 13E Misleading omissions

(1) A trader who engages in relation to a consumer in a commercial practice that is a misleading omission
commits an offence.

(2) A commercial practice is a misleading omission if, in its factual context, taking account of the matters
in subsection (3) —

(a) it omits material information;
(b) it hides material information;

(c) it provides material information in a manner that is unclear, unintelligible, ambiguous or
untimely; or

(d) it fails to identify its commercial intent, unless this is already apparent from the context, and as
a result it causes;-eristikelyto-eause— the average consumer to make a transactional decision

that the consumer would not have made otherwise.

3) The matters referred to in subsection (2) are —

=(a) all the features and circumstances of the commercial practice; - {F&iﬁﬂa: BRI ARE

«(b) the limitations of the medium used to communicate the commercial practice (including
limitations of space or time); and

«(c) if the medium used to communicate the commercial practice imposes limitations of space or
time, any measures taken by the trader to make the information available to consumers by other
means.

=(4) If a commercial practice is an invitation to purchase, the following information is material, if not
already apparent from the context —

z(a) the main characteristics of the product_which might reasonably be expected to affect a
consumer’s purchasing decision, to the extent appropriate to the product and to the medium by
which the invitation to purchase is communicated;

«(b) the identity (such as trading name) of the trader and of any other trader on whose behalf the
trader is acting;
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=(i) the price, including any taxes; or

=(ii) if the nature of the product is such that the price cannot reasonably be calculated in
advance, the manner in which the price is calculated;

z(ed) where appropriate, either —

=(i) all additional freight, delivery or postal charges; or

«(ii)) if those charges cannot reasonably be calculated in advance, the fact that they may be
payable;

(ib-arransementsftorperformanee;(ge) for products in relation to which there is a right of

withdrawal or cancellation, the existence of that right.

=(5) In this section —
material information (EEEF}) means —
(a) in relation to a commercial practice that is an invitation to purchase, any information that is
material as a result of subsection (4); and
(b) inevery case —
(1) the information that the average consumer needs, according to the context, to make an
informed transactional decision; or
(i) any other information required in relation to a commercial communication under any other
enactment.;
N e
Section: 13F Aggressive commercial practices
=(1) A trader who engages in relation to a consumer in a commercial practice that is aggressive commits<+- - - {F&iﬁﬂa: TAHFFE SRR
an offence.
«(2) A commercial practice is aggressive if, in its factual context, taking account of all of its features and+- - - {Fﬁitﬂg: THHRPE SRR

circumstances, its sole or primary intent is to —

=(a) itsignificantly impairs eristikelysienificantly-to—+mpair-the average consumer’s freedom of

choice or conduct in relation to the product concerned through the use of severe harassment or;
coercioner-undue-influenee; and

«(b) it therefore causes er-istikelyto-eause-the consumer to make a transactional decision that the
of 5 2



=(3)

«(4)

consumer would not have made otherwise.

In determining whether a commercial practice uses severe harassment_or; coercion-erundue-influenee,
account must be taken of—

z(a) its timing, location, nature or persistence;

«(b) the use of threatening or abusive language or behaviour;

=(c) the exploitation by the trader of any specific misfortune or circumstance, of which the trader is
aware and which is of such gravity as to impair the consumer’s judgement, to influence the
consumer’s decision with regard to the product;

«(d) any onerous or disproportionate non-contractual barrier imposed by the trader where a
consumer wishes to exercise rights under the contract, including rights to terminate the contract
or to switch to another product or another trader; and

=(e) any threat to take any action which cannot legally be taken.

In this section—

_coercion (E{)B) includes the use of physical force.;undue-influence(TE &) means-exploiting-a

Section: 13G Bait advertising

M

€3]

3

A trader who engages in relation to a consumer in a commercial practice that constitutes bait

advertising commits an offence.

Subject to subsection (3), advertising by a trader of products for supply at a specified price is bait

advertising if at the time of the trader making the advertisement the trader knows that the trader there
are-no-reasonable-groundsfor-believing-that-the-trader-will_not be able to, or the trader does not have

the intention to, offer for supply those products at that price, er-and the trader fails to offer those

products for supply at that price, for a period that is, and in quantities that are, reasonable, having
regard to —

(a) the nature of the market in which the trader carries on business; and
(b) the nature of the advertisement
Advertising by a trader of products for supply at a specified price is not bait advertising if —

(a) the advertisement states clearly the period for which, or the quantities in which, the products
are offered for supply at that price; and

(b) the trader offers those products for supply at that price for that period or in those quantities.

Section: 26 Defence mistake, accident, etc.
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C))

In any proceedings for an offence under this Ordinance it shall, subject to subsection (2), be a defence
for the person charged to prove-

(a) that the commission of the offence was due to a mistake or to reliance on information supplied
to him or to the act or default of another person, an accident or some other cause beyond his
control;and—

(b) that he took all reasonable precautions and exercised all due diligence to avoid the commission
of such an offence by himself or any person under his control:; or-

(c)— _that he honestly and reasonably believed that the facts in question did not constitute an<- - - { #g=fk:

offence.

If in any case the defence provided by subsection (1) involves the allegation that the commission of
the offence was due to the act or default of another person or to reliance on information supplied by
another person, the person charged shall not, without leave of the court, be entitled to rely on that
defence unless, within a period ending 7 clear days before the hearing, he has served on the
prosecutor a notice in writing giving such information identifying or assisting in the identification of
that other person as was then in his possession.

In any proceedings for an offence under section 7(1)(a)(ii) or (b) or section 7A(b) it shall be a defence
for the person charged to prove that he did not know, had no reason to suspect and could not with
reasonable diligence have ascertained, that the goods or service did not conform to the description or
that the description had been applied to the goods or service.

In any proceedings for an offence under section 9(2) it shall be a defence for the person charged to
prove that he did not know, had no reason to suspect and could not with reasonable diligence have
ascertained, that a forged trade mark had been applied to the goods or that a trade mark or mark so
nearly resembling a trade mark as to be calculated to deceive had falsely been applied to the goods.

Section: 26A Additional defence (bait advertising)

Without limiting section 26, in any proceedings for an offence under section 13G the person charged is

entitled to be acquitted if —

(a) sufficient evidence is adduced to raise an issue that —

(1) the trader effered-to-supplys—er—te-procured a third person to supply products of the kind
advertised to the consumer within a reasonable time, in a reasonable quantity and at the

advertised price and, H-that-effer-was-aceepted-by-thean average consumer;-the-traderse
supplied—or-procured-a-third-person—to-so-supply—the-produets_acting reasonably would

have accepted the offer; or

(ii) the trader offered to supply-immediately, or to procure a third person to supply within a
reasonable time, equivalent products to the consumer in a reasonable quantity and at the
price at which the advertised products were advertised and, #fthat-effer-was-aceepted-by

thean average consumers-the-trader—so-supplied—orprocured—a-third-person—to-so-supply;
the-equivalentproduets_acting reasonably would have accepted the offer; and

(b) the contrary is not proved by the prosecution beyond reasonable doubt.
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Section: 26B Additional defence (wrongly accepting payment)

Without limiting section 26, in any proceedings for an offence under section 131 the person charged is
entitled to be acquitted if —

(a) sufficient evidence is adduced to raise an issue that —

(1) the trader offered to procure a third person to supply the products and, if that offer was
accepted by the consumer, the trader procured a third person to supply the products; or

(i) the trader offered to supply, or to procure a third person to supply, equivalent products —

(A) within the period specified by the trader at or before the time at which the payment or
other consideration was accepted; or

(B) if no period was specified at or before that time, within a reasonable period,

and, if that offer was accepted by the consumer, the trader so supplied, or procured a third
person to so supply, the equivalent products; and

the trader is willing and able to make a refund at anytime after accepting payment; and

{b)(b) the contrary is not proved by the prosecution beyond reasonable doubt. === {?E:?M[{.: TAHFFE SRR ]
Section: 26C26B | Additional Defence (Misleading Omissions)

Without limiting section 26, in any proceedings for an offence under section 13E the person charged is
entitled to be acquitted if —

(a)  sufficient evidence is adduced to raise an issue that —

i) the omission relates to information concerning an alternative product or range of products:+- - - H:T'M—B ohk A 2.06cm, i 4.5
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(ii) the trader honestly and reasonably believed that the consumer does not need the omitted* cm ’ﬂﬁ?ﬁ 3.33 em, Jififs
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(b)  the contrary is not proved by the prosecution beyond reasonable doubt. - {#&gm WadE A 11 em, (VY 5.4 }
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