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A CONSTITUTIONALLY ACCEPTABLE SOLUTION
Foreward |

1. We respect and applaud the Central Government's repeated public declaration

that it would not of its own accord seek to get involved in the present search for

a solution to the problems said to arise from the Court of Final Appeal ("CFA")
{ in the Right of Abodc casc ("the Problem"). '

2. The question we have to face today therefore is not whether the Central
Government has the power or should exercise that power to interpret any
-provision of the Basic Law.

3. The question today is whether constitutionally or legally, the SAR
Government should abandon the amendment route and take steps or be scon to-
be taking steps to seek re-interpretation of Article 24 of the Basic Law as a
means to deal with the Problem.

4. Before we continue, we should point out that there is a subtle distinction
between constitutionality and legality. In constitutional law, sometimes a
solution even if legal, may not be constitutionally acceptable to a particular
constitutional framework legally put in place.

The Power of Interpretation Under the Chinese Constitution

5. Under the Chinese Constitution, there is a distinction between interpretation
of the Constitution and interpretation of other laws, including basic laws. This
can be seen from Articles 67(1) & (4) of the Constitution. It is also to be noted
that the National People's Congress ("NPC") has the sole power to amend the
Constitution and other laws including basic laws but does not have the power to
interpret either the Constitution or other laws: Article 62. This power to amend
is unqualified and supreme. The NPC Standing Committee ("NPCSC") on the
other hand, does not have any unqualified power to amend but has the power to
interpret both the Constitution and other laws.

6. It will be seen from Article 67(3) & (4), that there is a distinction of the
functions and powers of the NPC Standing Committee ("NPCSC") to on the one
hand, "partially supplement and amend, when the [INPC] is not in session, laws
enacted by the [NPC] provided that the basic principles of these laws are not
contravened" (see Article 67(3)) and on the other hand "to intorpret laws" (sce
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Article 67(4)).

7. As to the power of interpretation, there is a further distinction between
legislative and judicial interpretation: see Lun Lifa Jieshi (On Legislative
Interpretation), Zhongguo Faxue, No. 6, 1993, 1.36.

8. In a resolution passed at the 19th meeting of the NPCSC held on 10th June
1981, it was said that in relation to laws which required further clarification or
supplement the NPCSC shall interpret or use legislative orders (Fa Ning) to
regulate such laws, ‘

9. Obviously, a supplement and amendment of the laws cannot and should not
be disguised as an "interpretation”. This is accepted by many Chincsc jurists:
see e.g. Lun Lifa Jieshi, supra., where the joint authors said (at p.38):-

"In our view, one should not openly approve or encourage interpretation to take
the place of amendment of the laws, or the authority and unity of the legal
system would be undermined.”

10. A Fortiorai, one should not approve or encourage interpretation to take the
place of amendment of the Basic Law without open debate as envisaged under
Article 159 of the Basic Law.

11. Later in the same article (at p.40), the authors revealed that at the moment,
there is no established formula or procedure as to how the power of
interpretation is to be exercised by the NPCSC.

12. Furthermore, if the power to supplement or amend is circumscribed by the
qualification not to contravene the basic principles of the laws, then clearly, the
same qualification will be even more pertinent in the case of interpretation.

13. In the present case, the Court of Final Appeal ("CFA") is entrusted under
Article 158 of our Basic Law by the NPCSC when adjudicating cases to
interpret the Basic Law. This power to interpret was granted to the SAR as part
of the constitutional package under Article 2 of the Basic Law. In a proper
~yercise of its jurisdiction and the power so entrusted, the CFA has interpreted
Auicle 24 and delivered a final adjudication as to the rights of people coming
under that article. '

14. For the NPCSC to exercise its power to "re-interpret” so as to overturn the
CFA decision would be to overturn an interpretation which is legal and properly
reached under the Basic Law and as authorised by the NPCSC itself. To do so,
will also be contrary to the basic principles of the Basic Law and that .
constitutional package granted to the SAR which clearly stipulated that the
Hong Kong SAR shall have a high degree of autonomy, judicial independence
and the power of final adjudication under Articles 2, 19, 80 and 82.
Furthermore, it will be contrary to the spirit and intent of Article 158 which
guarantees that any interpretation should not affect a previous decision of the
CFA.
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15. It is also arguable that such an interpretation also contravenes the basic
principle enshrined in the Joint Declaration as to the independence of the
Judiciary and the power of final adjudication. This is what I would caH a basic
constitutional objection.

16. There is a further purely legal objection from the Chinese law point of view.
Legal interpretation in China can take seversl forms: language interpretation,
logic interpretation, context interpretation and historic interpretation, see Fa Lu
Gai Lun by Peng Jun Liang at pp.81-82. In the case of Article 24, it is difficult
to see how the first three forms of interpretation can extend the meaning of
Article 24 to cover the situation desired by the SAR Government.

17. 1t follows that a proper interpretation short of supplementing or amending
Article 24 cannot legally achieve the result which the SAR Government desires.
To abuse this procedure to achieve the ends desired will be legally
impermissible under the Chinese Constitution or Chinese Law.

18. For all these reasons, even if the NPCSC does have the power to "interpret"
the Basic Law in the present case, it is not constitutionally or legally acceptable
~ for the SAR Government to ask NPCSC to do so. :

Whether SAR Government Has A Power To Refer

19. It is plain from Article 158 and indeed from the rest of the Basic Law that
there is no provision or procedure for the SAR Government to refer any article
under the Basic Law to the NPCSC for interpretation in the absence of a legal
dispute. It is equally obvious that there is no such provision or procedure to
overturn an interpretation already pronounced by the CFA.

20. It has been suggested that such a power is to be implied from Article 48.
That, with respect, is a violent distortion of the language and meaning of Article
48. What that article provides is that the Chief Executive ("CE") is responsible
for the implementation of the Basic Law and other laws. Article 81 further
confirms that the existing legal system should be preserved. What all this means
is that where the CFA has given an interpretation of the Basic Law, the CE is
entrusted with the duty to implement the CFA's decision. This was the position
as regards general laws before the Handover. This should be the position as
regards all laws including the Basic Law after the Handover.

21. Even under Chinese Laws, the approach is no different. The concept of

implementation of the law by the executive simply means that the executive
must carry out its duties in accordance with the law. See: Fa Lu Gai Lun by
‘Peng Jun Liang at p.182.

Should There Be A Reference By The SAR Government

22, Even assuming the SAR Government has the power to seek an interpretation
of the Basic Law, quite plainly in view of the fact that there is alveady a legally
binding interpretation of Article 24 reached by the CFA, any attempt to overturn
this interpretation by the SAR Government will be confrary to Articles 2, 8, 18,
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19, 48, 81, 158 and 159 of the Basic Law, not to mention the spirit and intent of
the Joint Declaration.

23. There is a greater objection to the SAR Government undertaking this
dangerous course. Under our existing legal system preserved under Article 81 of
the Basic Law, the SAR Government, like anyone else, must obey a ruling of
the Court unless and until the law is changed. As pointed out by one of our
Appeal Court Judges, it is worth recalling the words of Wilson J, in In re
Bachand v. Dupuis [1946] 2 D.L.R. 641 at 655:-

"The whole value of the legal system - the integrity of the rule of law - is at
once destroyed if it becomes possible for officials by arbitrary decisions made,
not in the public court rooms but in the private office of officialdom, without
hearing the parties, without taking evidence, free of all obedience to settled
legal principles, and subject to no appeal, effectively to overrule the

Courts ...cceeeeuenee " '

24. In this réspect, one can find similar concepts being espoused by Chinese
Jurists. In Ji Ben Gai Lun, edited by a number of highly respected professors
and lawyers, it was said at pp.93-94:-

"When the NPCSC authorizes the HKSAR Courts to apply the Basic Law in
adjudicating cases and to interpret on its own provisions of the Basic Law
concerning matters of autonomy of the HKSAR, it means the Hong Kong
Courts have the power to interpret the provisions falling within the scope of its
auntonomy without having to invite the NPCSC {o give an interpretation. The
parties to the proceedings have no right to request the NPCSC for an
interpretation. As most of the provisions of the Basic Law fall within the scope
of a high degree of autonomy of the HKSAR, the scope of interpretation of the
Basic Law by the HKSAR Courts is thus very wide." (emphasis supplied)

25. For the SAR Government to be seen to be actively taking steps to overturn a
decision of the CFA by substituting its interpretation of Article 24 by another
and different interpretation from the NPCSC must give rise to the impression
that the SAR Government is seriously challenging the Rule of Law in Hong
Kong under our legal system as preserved under the Basic Law.

Proposals For A Solution

26. In these circumstances, it is submitted that the only constitutionally
accéptable solution is for the SAR Government to introduce legislation
immediately after full consultation with the immigration authorities of the
Central Government to implement the decision of the CFA. As a long term
solution, the SAR Government could seek to amend Article 24 under Article
159.

27, Gauging from the tenacity of public opinion and the various stances of the
major political parties in Hong Kong, it is inconceivable that the SAR
Government would not be able to secure the necessary consent of the legislative
Couneil.
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28. The proposed amendment will be simple and provided a suitably worded
amendment is put forward, there is no reason to think that such a proposal,
having secured the consent of the CE and the legislative Council, should be
rejected by the NPC.

29. For all these reasons, we will respectfully call for such an amendment and
immediate action to avoid the present deeply decisive confroversy surrounding
the sensitive question of "re-interpretation” by the NPCSC.

Tor further enquiries, please contact Mr. Alan Leong, SC at 2526 6182, Mr.
Johannes Chan at 2859 2935 and Mr., Ambrose Ho at 2524 2156.



The Acting Chief Executive’s Request for NPCSC
Interpretation of Article 53 of the Basic Law of the HKSAR

STATEMENT OF THE HONG KONG BAR ASSOCIATION

The Hong Kong Bar Association (“the Bar”) has considered the Report lodged
by the Acting Chief Executive (“Acting CE”) of the Hong Kong Special
Administrative Region (“HKSAR”) whereby the Acting CE requests, through
the State Council, the Standing Committee of the National People’s Congress
(“NPCSC”) to interpret Article 53 of the Basic Law of the HKSAR and the
views exchanged during the forum held with officials of the Central
Authorities and members of the Hong Kong legal profession on 12th April

2005 at Shenzhen.

The Bar notes that two applications for leave to apply for judicial review had
already been filed with the Court of First Instance. These applications raise
for the Court’s consideration legal issues concerning the term of the new
Chief Executive to be elected on 10t July 2005 and the validity of the Chief
Executive Election (Amendment) (Term of Office of the Chief Executive) Bill

which was introduced to the Legislative Council on 6t April 2005.

Whilst we fully acknowledge the NPCSC’s power to interpret the Basic Law,
the Bar is extremely disappointed with the circumstances which led to the

request for an interpretation of Article 53 of the Basic Law by the NPCSC.



When there are pending legal proceedings raising issues of interpretation of
the Basic Law, we believe the matter is best left to the Court and therefore the
Court should not be deprived of the chance to adjudicate on the matter. By so
doing, the NPCSC’s power to interpret the Basic Law will not be affected since,
as and when necessary, the matter can be referred by the Court of Final
Appeal to the NPCSC pursuant to the provisions in Article 158 of the Basic
‘ Law._ When issues of interpretation of the Basic Law have yet to be decided by
the Court, any request made by the HKSAR’s Government for interpretation
by the NPCSC amounts to an attempt by the executive to pre-empt the
independent judicial power of the Court to decide the matter, including the
important question of whether there should be a reference to the NPCSC. Not
only will such request by the executive negate the separation of powers which
underpins the system laid down in the Basic Law, it shows scant respect to
the rule of law and will understandably cause alarm to people in Hong Kong

as well as to informed observers in the international community.

Whilst the Bar will continue to do its utmost to protect the rule of law and to
uphold the principle stated in the preceding paragraph, we have considered
the Acting CE’s concern that the pending legal proceedings may not be
concluded in time to enable a timely election for the new Chief Executive on
10th July 2005. We are extremely disappointed that matters have developed
to such a stage that the Acting CE decided to request NPCSC’s interpretation

and that the legal issues cannot be properly argued and resolved by the Court.

Hong Kong Bar Association

14t Aprﬂ, 2005
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