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LEGISLATIVE COUNCIL BRIEF 

MANDATORY PROVIDENT FUND SCHEMES ORDINANCE 
(CHAPTER 485) 

MANDATORY PROVIDENT FUND SCHEMES (AMENDMENT) 
(No.2) BILL 2011 

 
 
 
INTRODUCTION 

 
 At the meeting of the Executive Council on 6 December 2011, the 
Council ADVISED and the Chief Executive ORDERED that the Mandatory 
Provident Fund Schemes (Amendment) (No.2) Bill 2011 (“the Amendment 
Bill”), at Annex, should be introduced into the Legislative Council 
(“LegCo”). 
 

 
JUSTIFICATIONS 
 
Setting up a statutory Mandatory Provident Fund (“MPF”) 
intermediaries regulatory regime 
 
(a) The need to replace the existing administrative regulatory arrangements 

with a statutory regime 
 
2. Since the implementation of the MPF system in 2000, the regulation 
of MPF intermediaries’ sales and marketing activities has been conducted 
under administrative arrangements which were considered appropriate and 
proportionate at the time when the major sales and marketing targets were 
primarily employers.  We expect trustees will employ more intensive sales 
and marketing activities towards more than 2.5 million scheme members 
upon the implementation of the Employee Choice Arrangement (“ECA”).  It 
is estimated that the size of transferable MPF assets will increase from about 
39% to about 67% of total MPF assets based on the figures as at end August 
2011.  In anticipation of more vigorous and intensive sales and marketing 
activities, and in view of rising public expectation for investor protection 
after the 2008 global financial crisis, we agree to the recommendation of 
Mandatory Provident Fund Schemes Authority (“MPFA”) that it is prudent to 
put in place a statutory regulatory regime for MPF intermediaries before 
implementing ECA.   
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3. Specifically, under the proposed statutory regime, it will be an 
offence for anyone not being a registered MPF intermediary to carry on any 
regulated activities1 (see para. 6 for the proposed coverage of regulated 
activities).  Registered MPF intermediaries are required to follow prescribed 
conduct requirements, and may be subject to disciplinary sanctions for 
non-compliance.  There will be a set of supervision and investigation 
powers modelled on that set out in Part VIII of the Securities and Futures 
Ordinance (“SFO”) (Cap. 571) in the context of supervising and investigating 
intermediaries in the securities and futures sectors.  With this 
comprehensive statutory regulatory regime in place, we propose to stipulate 
clearly in the Amendment Bill that MPFA has the function to regulate the 
sales and marketing activities in relation to MPF schemes.  
 
 
(b)  The proposed institution-based regulatory approach 
 
4. In formulating the framework of the proposed regime, we have made 
reference to the licensing approach under SFO in respect of intermediaries 
carrying on the regulated activities under SFO, with suitable modifications 
having regard to the unique characteristics of the MPF market.  Under the 
proposed regime, MPFA will be the authority to administer the registration of 
MPF intermediaries, to issue guidelines on compliance with statutory 
requirements applicable to registered MPF intermediaries, and to impose 
disciplinary sanctions, while the Hong Kong Monetary Authority (“HKMA”), 
Insurance Authority (“IA”)2 and Securities and Futures Commission (“SFC”) 
will be given the statutory role as the frontline regulators (“FRs”) responsible 
for the supervision and investigation of registered MPF intermediaries whose 
core business is in banking, insurance and securities respectively.  Such an 
institution-based regulatory approach follows the arrangements under the 
existing administrative regime, where MPFA has mostly been relying on 
HKMA, IA and SFC as far as practicable to supervise MPF intermediaries 
under their respective regimes, since the inception of the MPF system.  This 
regulatory approach has taken into account the market profile of existing 
MPF intermediaries who carry on MPF sales and marketing activities as 
incidental to their main lines of business in banking, insurance and / or 

                                                 

1  Similar to the SFO regime, there will be certain exemptions.  

2  The Amendment Bill also expands the statutory function section of the Insurance Companies Ordinance 
(Cap. 41) to empower IA to take on the FR role in the regulation of relevant MPF intermediaries.  
Similar amendments are not required for the Banking Ordinance (Cap. 155) and SFO as the statutory 
functions of SFC and HKMA will be able to embrace the FR role conferred on them. 
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securities3, and are regulatees of HKMA, IA and / or SFC, as the case may be.  
The continued adoption of the institution-based regulatory approach in the 
statutory regime would enable efficient use of regulatory resources.  
Existing MPF intermediaries are also familiar with this regulatory approach.  
Its continuation would therefore require minimal adjustments on their part, 
minimize compliance cost on them, and facilitate early implementation of 
ECA.  During our consultation with the industry, the majority of the 
respondents did not indicate objection to this regulatory approach, whilst 
some of them highlighted that there should be a level playing field for MPF 
intermediaries to be supervised by different FRs.   
 
5. In light of the above assessment, the Amendment Bill provides for the 
continuation of the institution-based regulatory approach and there will be 
various measures to ensure regulatory consistency and a level playing field – 
 

(a) MPFA will be the sole authority to register MPF intermediaries; 
 
(b) MPFA will be empowered to make rules on conduct requirements in 

consultation with FRs and will be the sole authority to issue 
guidelines on compliance with statutory requirements (see para. 4 
above) and; 

 
(c) the legislation will delineate clearly the respective powers and 

functions of MPFA and FRs; and detailed arrangements will be 
agreed between them on this basis through the signing of a 
Memorandum of Understanding between them;  

 
(d) FRs will be responsible for supervision and investigation of relevant 

registered MPF intermediaries.  In misconduct cases, MPFA will 
be the sole authority to impose disciplinary sanctions, taking into 
account the information obtained by FRs in the course of their 
investigation and the representation of the intermediaries 
concerned4; 

                                                 

3  As at end October 2011, there were 486 corporate intermediaries and 30,111 individual intermediaries.  
Of the 30,111 individual intermediaries, around 71% of them had their main line of business in the 
insurance sector, 27% in the banking sector and 2% in the securities sector. 

 

4  FRs will be responsible for the day-to-day supervision as well as investigation of registered MPF 
intermediaries who are also their regulatees.  They will provide information to MPFA in respect of 
suspected breaches of conduct requirements for MPF schemes.  MPFA will take into account the 
information from FRs and the representation of the regulated person concerned in deciding whether a 
disciplinary order (i.e. reprimand, civil fines, suspension of registration, and/or revocation of registration) 
is justified.  All appeals against MPFA’s disciplinary decisions will be handled by a statutory and 
independent appeal board.  MPFA will seek the input of FRs as necessary in the disciplinary and appeal 
processes. 
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(e) all appeals against any registration and disciplinary decisions with 

regard to MPF intermediaries will be handled by a single, statutory 
and independent body, the Mandatory Provident Fund Schemes 
Appeal Board (“Appeal Board”); 

 
(f) MPFA will establish a regular liaison mechanism with participation 

of all FRs to enhance communication between them; 
 
(g) an independent, non-statutory Process Review Panel will be 

established to review the enforcement procedures of MPFA and FRs 
to ensure, among other things, consistent internal process on the 
exercise of supervision and investigation powers among FRs and 
within MPFA; and 

 
(h) MPFA will receive all complaints on MPF sales and marketing 

activities as a one-stop shop to facilitate the handling of complaints. 
It will conduct initial processing of the complaints.  It will assign 
the complaints to the relevant FRs for investigation. 

 
MPFA will continue to keep in view market development after 
implementation of the statutory regime and review the regulatory approach as 
necessary in future. 
 
 
(c) Regulated activities 
 
6. Taking into account the nature of MPF sales and marketing activities, 
how and to what extent such activities may affect the interests of scheme 
members, “regulated activity” is defined to mean inviting or inducing, or 
attempting to invite or induce, another person to make a material decision 
with regard to, e.g. whether or when to transfer a scheme member’s assets to 
or from a registered scheme, or giving advice including an opinion in relation 
to whether or when to transfer a scheme member’s assets to or from a 
registered scheme. 
 
 
(d) Responsibilities of corporations for misconduct of their sales force 
 
7. In the aftermath of the 2008 global financial crisis, there are concerns 
that financial institutions may impose overly aggressive sales targets on their 
employees and intermediaries which may drive the latter to resort to 
inappropriate practices, or may be laxed in their control over the latter.  In 



-  5  - 
 
 

this connection, we propose that MPFA may impose sanctions on the 
corporations and their responsible officers (“RO”)5, as the case may be, if 
MPFA is satisfied that – 
 

(a) the corporations do not establish and maintain proper controls 
and procedures, and maintain appropriate standards of conduct 
for compliance with the relevant statutory requirements by their 
subsidiary intermediaries;  
  

(b) the corporations or the ROs do not use their best endeavours to 
secure observance by their subsidiary intermediaries with those 
controls and procedures; or 

 
(c) the corporations do not ensure that their ROs have sufficient 

authority, or do not provide the ROs with sufficient resources 
and support, for carrying on their specified responsibilities.   

 
8. The above proposal is modelled on the corresponding provisions in 
SFO on regulating the ROs of corporations licensed to carry on regulated 
activities under SFO.  MPFA will remind FRs to actively consider if there 
are failures of senior management and corporations of the relevant MPF 
intermediaries while investigating allegations of misconduct of the latter, and 
MPFA will impose disciplinary sanctions on them where justified. 
 
 
(e) Transitional arrangements 
 
9. To facilitate a smooth migration of existing MPF intermediaries to the 
statutory regime, we propose to provide for transitional arrangements such 
that all existing MPF intermediaries with valid registration with MPFA 
immediately before the commencement of the proposed statutory regime may 
continue to carry on regulated activities for two years, during which they may 
apply to MPFA for registration under the statutory regime.  To ensure proper 
regulation during the transitional period, they will be required to observe the 
relevant requirements in the same way as any other newly registered MPF 
intermediary under the proposed statutory regime.  They will be subject to 
disciplinary sanctions by MPFA for failure to do so.   
 
10. Whilst MPFA will be empowered to collect registration and annual 

                                                 

5 ROs refer to persons registered under the proposed statutory regime as an officer with specified 
responsibilities (e.g. responsibility to ensure the principal intermediary has established and maintains 
proper controls).   A RO has to be a subsidiary intermediary himself.  Please see footnote 6 for 
principal intermediaries and subsidiary intermediaries.  
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fees from registered MPF intermediaries under the proposed statutory regime, 
it intends not to do so in the initial years of operation to facilitate a smooth 
transition.  In future, any proposal to collect registration and annual fees and 
the determination of fee levels will need to go through consultation and 
necessary legislative procedures. 
 
 
Establishing an electronic transfer system (“E-platform”) for transfer of 
MPF benefits 
 
11. MPFA expects that the volume of transfers of accrued benefits after 
the implementation of ECA may rise significantly.  To promote accuracy 
and security for transfers, and to reduce processing time, MPFA will establish 
an E-platform for transfers of accrued benefits and mandate its use by trustees.  
The Amendment Bill empowers MPFA to designate a mandatory E-platform 
and provides for associated matters.  MPFA and the trustees have been 
working closely on the design and development of the E-platform.  While 
MPFA will bear the costs of developing and establishing the E-platform, 
MPFA will be empowered to charge a fee to be payable by the relevant 
trustees for the use of E-platform.  Any such fee will be determined with 
reference to the costs likely to be incurred by MPFA in the transfer process.   
To facilitate the smooth implementation of ECA, MPFA intends not to charge 
a fee for the E-platform service during the initial stage.  
 
 
Enhanced deterrent against default contributions 
 
12. In response to public request for more effective measures to address 
default contributions, we have proposed the following two amendments to 
MPFSO – 
 

(a) provide for a daily penalty for each day on which an offence 
committed by an employer for failing to make MPF mandatory 
contributions for an employee continues; and 
 

(b) create a new offence for a failure by an employer to comply with 
a court order made in civil proceedings for the payment of arrears 
of MPF mandatory contributions and contribution surcharges. 

 
13. In relation to the proposed amendment in para. 12(a), it is currently an 
offence under MPFSO if an employer does not make mandatory contributions 
for employees within a statutory timeframe.  The proposed daily penalty 
seeks to ensure that the employer concerned will rectify the situation and 
make good the default without delay.  In relation to the proposed 
amendment in para. 12(b), we note that the Employment Ordinance (Cap. 57) 
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(“EO”) was amended in 2010 to make it an offence under section 43P of that 
Ordinance if an employer fails to pay any sum awarded by the Labour 
Tribunal or the Minor Employment Claims Adjudication Board.  The 
amendment to EO has brought calls for the introduction of similar measures 
to the MPF regime.  We have made reference to EO for the proposed 
amendment.  
 
 
OTHER OPTIONS 
 
14. There is no alternative option other than legislative amendments for 
putting in place a statutory MPF intermediary regulatory regime. 
 
 
THE AMENDMENT BILL 
 
15. The main provisions of the Amendment Bill are set out below – 
 

(a) The object of the Amendment Bill is to amend MPFSO for the 
purposes set out in the long title; 
 

(b) Clause 1 sets out the short title and provides for commencement.  
Clause 6 expands the functions of MPFA to include regulation of 
sales and marketing activities in relation to MPF schemes; 
 

Sales and marketing activities and giving of advice in relation to registered 
schemes 
 

(c) Clause 13 adds new Part IVA to MPFSO which contains 9 
Divisions; 
 

(d) Division 1 contains preliminary provisions.  They define or 
otherwise explain certain expressions used in new Part IVA; 

 
(e) Division 2 provides for the prohibitions against a person from -  

 
(i) carrying on regulated activities; or 

 
(ii) holding out as carrying on regulated activities in the course of 

the person’s business or for reward, or taking or using certain 
related titles; 

 
(f) The prohibition does not apply to certain persons, including a 
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person who is registered as a principal intermediary (“PI”) or as a 
subsidiary intermediary (“SI”) attached to a PI6; 
 

(g) Division 3 provides for the investigation by MPFA, or by SFC, 
HKMA or IA (at MPFA’s nomination), in relation to 
contraventions of the prohibitions under Division 2; 
 

(h) Division 4 provides for the registration of PIs and of SIs, for the 
approval of the attachment to PIs, and for the approval of RO.  
New section 34Q requires MPFA to establish and keep a register 
of PIs and SIs.  New sections 34T, 34U, 34V, 34W and 34Y 
provide for the procedures and criteria for such registration and 
approval.  New section 34X empowers MPFA to impose 
conditions on any registration or approval (“registration or 
approval conditions”).  New sections 34Z, 34ZA and 34ZB 
provide for the assignment of SFC, HKMA, or IA, as FR of a PI, 
SI or RO; 

 
(i) Division 5 provides for the consequences of any change in status 

or circumstances of a person after being registered as a PI or SI, 
being approved as attached to a PI, or being approved as a RO.  
In some cases (e.g. ceasing to hold a certain qualification), the 
change leads to a revocation or suspension of the registration or 
approval.  In other cases (e.g. change of address), the change 
must be notified to MPFA; 

 
(j)  Division 6 provides for the requirements to be observed by PIs, 

SIs and ROs.  New sections 34ZL and 34ZM set out the conduct 
requirements for PIs, SIs and ROs.  New sections 34ZN, 34ZO 
and 34ZP set out the requirements to pay annual fees, to deliver 
annual returns, and to complete continuing training; 

 
(k) Division 7 provides for the inspection and investigation by a FR 

in relation to compliance by a PI, SI or RO with the conduct 
requirements and with the registration or approval conditions; 

 
(l) Division 8 provides for the powers of MPFA to make a 

disciplinary order against a PI, SI or RO who fails to comply with 
a conduct requirement or a registration or approval condition, or 
who is convicted of an offence under MPFSO or any subsidiary 
legislation under MPFSO.  MPFA may also take further action in 

                                                 

6  PIs refer to persons registered under the regime to carry on regulated activities.  SIs refer to persons 
registered under the regime to carry on regulated activities for PIs they are attached to.   
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respect of the PI, SI or RO (see new section 34ZZA); 
 

(m) Division 9 contains the miscellaneous provisions. In particular, 
Subdivision 1 contains provisions supplementary to the 
investigation and inspection under Divisions 3 and 7. This 
Division also provides for the transitional and saving provisions 
set out in new Schedule 5B (as added by Clause 21); 

 
(n) Clauses 3, 5, 6, 7, 9, 10, 11, 12, 15, 16, 20 and 22 contain 

amendments to MPFSO that are relevant to new Part IVA; 
 

Designation of electronic system 
 

(o) Clause 8 adds new section 6KA to MPFSO.  That new section 
empowers MPFA to designate an electronic system for use for the 
purposes of MPFSO; 

 
Offences for employer’s failure in relation to mandatory contributions 
 

(p) Clause 17 amends section 43B of MPFSO – 
 
(i) to create a new offence for a failure by an employer to 

comply with a court order made in civil proceedings for the 
payment of arrears of mandatory contributions and 
contribution surcharges; and 
 

(ii) to provide for a daily penalty for each day on which an 
offence committed by an employer for failing to make 
mandatory contributions for an employee continues; 

 
(q) Clauses 18 and 19 contain amendments to MPFSO that are 

relevant to the amendment set out in para. 12(a); 
 

(r) Clause 14 amends section 35 of MPFSO – 
 

(i) to revise the criteria for the appointment of the Chairman of 
the Appeal Board7; and 
 

(ii) to revise the criteria for the appointment to the panel of 
persons whom the Chief Executive considers suitable for 

                                                 

7  Potential candidates eligible for appointment as Chairman of the Appeal Board will include persons who 
are eligible for appointment as a Judge of the High Court and retired judges.  At present, Chairman of 
the Appeal Board must be a barrister or a solicitor. 
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appointment as members of the Appeal Board8. 
 
 
LEGISLATIVE TIMETABLE 
 
16. The legislative timetable is as follows - 
 

Publication in the Gazette 
 

9 December 2011 

First Reading and Commencement 
of Second Reading Debate 
 

14 December 2011 

Resumption of Second Reading Debate, 
Committee Stage and Third Reading 
 

to be notified 

 
MPFA advised that trustees should be given three months after enactment of 
the Amendment Bill for updating their internal control guidelines and 
promotion materials, etc. before launching ECA.  Currently, MPFA has been 
working on preparatory work on various fronts, including the updating of the 
guidelines which will provide guidance to registered MPF intermediaries on 
compliance with statutory requirements.  MPFA will consult FRs and 
industry stakeholders shortly.  MPFA is also pressing ahead with the 
preparation of the E-platform with the trustees, and training of MPF 
intermediaries.  On publicity front, MPFA has been continuing its public 
education programme and will conduct more proactive publicity nearer the 
time of implementing ECA.   On the above basis, assuming that the 
Amendment Bill can be passed within the current LegCo term, we have 
accordingly proposed 1 November 2012 as the commencement date of the 
Amendment Bill. 
 
 
IMPLICATIONS OF THE PROPOSAL 
 
17. The legislative proposal is in conformity with the Basic Law, 
including the provisions concerning human rights.  The Amendment Bill 
will not affect the current binding effect of MPFSO.  The Amendment Bill 
itself has no financial, productivity, environmental and sustainability 
implications.  Additional manpower resources will be required for the 
Office of the Commissioner of Insurance to carry out the proposed new 

                                                 

8  Potential candidates eligible for appointment as members of the Appeal Board will include, inter alia, 
persons who represent the interests of MPF intermediaries and relevant employees.  At present, the 
panel of persons of the Appeal Board consists of solicitors and accountants. 
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enforcement duties to supervise and investigate MPF intermediaries under its 
frontline regulation.  The required resources have been sought in accordance 
with the established resource allocation mechanism.  On economic 
implications, the proposed measures to regulate MPF sales and marketing 
activities will pave the way for the implementation of ECA which is 
conducive to market competition.  On economic implications, the proposed 
measures to regulate MPF sales and marketing activities will pave the way 
for the implementation of ECA which is conducive to market competition.  
Coupled with the increased deterrent against default contribution, it would 
help protect and enhance scheme members’ interest.  There should be 
minimal additional compliance cost to MPF intermediaries. 
  
 
PUBLIC CONSULTATION 
 
18. In October 2010, the Administration informed the LegCo Panel on 
Financial Affairs (“FA Panel”) that it would take forward MPFA’s proposal to 
put in place a statutory framework for the regulation of MPF intermediaries 
before implementing ECA.  The Administration and MPFA jointly issued a 
Panel Paper (CB(1)1748/10-11(03)) entitled “Enhanced Regulation of 
Mandatory Provident Fund Intermediaries” (“Consultation Paper”) on 
28 March 2011 to commence a consultation exercise on the legislative 
proposals.  At the FA Panel meeting on 4 April 2011, most of the Panel 
members did not indicate objection to the proposed regulatory approach, and 
we received some comments on detailed arrangements, including measures to 
ensure regulatory consistency among FRs. 

 
19. We have also reached out to the public, the industry, stakeholder 
groups and the Consumer Council.  We received a total of 13 written 
submissions from various organizations on the Consultation Paper.  There is 
general support for enhancing the regulation of MPF intermediaries before 
implementation of ECA and the majority of respondents did not indicate 
disagreement with the proposal that the statutory regulatory regime be 
modelled on the existing administrative regulatory arrangements.  
Comments on details have been addressed as appropriate.  The 
Administration and MPFA issued the consultation conclusions, and a Paper 
thereon to the FA Panel, on 29 July 2011.  MPFA also issued a paper to 
inform the Labour Advisory Board on the proposals to enhance deterrent 
against default contributions in August 2011 and did not receive any 
dissenting views. 
 
 
PUBLICITY 
 
20. We will issue a press release on 6 December 2011 and the 
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Amendment Bill will be gazetted on 9 December 2011.   A spokesman will 
be available to answer media and public enquiries. 
 
 
BACKGROUND 
 
21. At present, MPFA implements an administrative regulatory regime 
for MPF intermediaries through its “Code of Conduct for MPF 
Intermediaries”.  Under this administrative regime, MPFA is the standard 
setter and registration authority whereas HKMA, IA and SFC are, in 
accordance with the Memorandum of Understanding signed between them 
and MPFA, responsible as far as practicable for the day-to-day supervision of 
MPF intermediaries who are also their own regulatees under the Banking 
Ordinance (Cap. 155), Insurance Companies Ordinance (Cap. 41) and SFO 
respectively. 
 
22. In July 2009, LegCo enacted the Mandatory Provident Fund Schemes 
(Amendment) Ordinance 2009, which provides the legal basis for 
implementing ECA. 
 
 
ENQUIRIES 
 
23. Enquiries related to the LegCo Brief should be directed to 
Miss Emmy Wong, Principal Assistant Secretary for Financial Services 
(Financial Services) at 2810 2061. 
 
 
 
 
Financial Services and the Treasury Bureau 
6 December 2011                           
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